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Have at command thoughts, brief and elemental. 
M. Antoninus, IV, 3. 


PREFACE 


This is a treatise on the law of unincorporated bodies of men 
who have joined together to further their financial interests. 

It states and comments upon constitutional provisions, statutes, 
and decisions relating to ordinary partnerships, limited partner- 
ships, partnership associations, joint-stock companies, business 
trusts, unincorporated labor unions and de facto corporations. 

In Chapter I of Book I are defined certain advantages called 
“corporate advantages.” These advantages may be obtained by 
compliance with the corporation laws, but can corporate advan- 
tages be obtained without incorporation? That is the underlying 
question in the treatise. 

The law on these topics is neither simple nor clear. My hope is 
that the treatise will help to simplify and clarify it. 


I am indebted to colleagues, and particularly to Professor Willis- 
ton and Professor Magruder, for valuable assistance. Professor 
Williston read and commented upon an early draft of five chapters, 
and Professor Magruder, an advocate of the entity theory of part- 
nership law, read and commented upon an early draft of three 
chapters. 

I also received valuable assistance from Colin C. Ives, Esq. 
After receiving his degree, cum laude, from the Law School, he 
stayed a fourth year before going on to New York City where 
he is now engaged in the practice of the law, and during that year 
his chief work was to assist me. We shared everything,—the 
drudgery of collecting the decisions and the statutes, the attempt 
to analyze and understand them, and the attempt to express what 
we had seen so that others might also see it. He was accurate, 
he had an instinct for simplicity, his judgment was good, and he 
took unremitting labor as a matter of course. He won my respect 
and affection. ‘‘We,” as used in this treatise, is not the formal 
editorial we,—it includes Ives as well as myself. 

E. H. W. 
Cambridge, Massachusetts, 1928. 
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CORPORATE ADVANTAGES 
WITHOUT INCORPORATION 


OUTLINE OF THE TREATISE 


A, B and C join to carry on a business under the name of the 
Adams Oil Company. Time passes. A dies, and B and C re- 
ceive D, the son of A, in his place. B sells his interest to E, and 
C and D receive E in the place of B. C retires, and D and E 
pay him the value of his interest. Later, F and G join D and 
E, bringing fresh capital. At all times the business is carried on 
under the name of the Adams Oil Company. 

In such a case most (if not all) persons have no difficulty in 
thinking of the men who are carrying on the business in either 
of two ways. They have no difficulty in thinking of them as 
merged into a composite unit, which unit has a continuing identity 
unaffected by any changes in its members, and which acquires 
its rights and incurs ifs obligations. But they also have no diffi- 
culty in thinking of them as not so merged into a composite unit, 
but as so many individuals who acquire rights which are their 
joint rights and incur obligations which are their joint obligations. 

There are two modes of thought, both of which are familiar 
modes of thought. We shall have occasion to examine numerous 
statutes relating to human beings who join to further their financial 
interests, and we shall find that some statutes treat such human 
beings as merged into a composite unit; that some statutes treat 
them as acquiring joint rights and incurring joint obligations; 
and that a disturbingly large number of statutes has both some 
language which connotes that the legislature is thinking of them 
as merged into a composite unit and also other language which 
connotes that the legislature is thinking of them as acquiring their 
joint rights and incurring their joint obligations. Both modes of 
thought are so familiar that we believe that most persons, unless 


they deliberately keep a very tight rein on their mode of expression, 
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will find themselves speaking of such human beings sometimes in 
the one mode and sometimes in the other mode. 

Which mode of thought does the law adopt? Some writers 
fall into the error of concluding, because most (if not all) persons 
have no difficulty in thinking of human beings who join to ac- 
complish a common purpose as merged into a composite unit, 
that this is a compelling reason why the law should adopt this 
conception of them. But that plainly does not follow. That 
mode of thought, although a familiar mode of thought, is not 
the only familiar mode of thought. It is also true that most (if 
not all) persons have no difficulty in thinking of such human beings 
as not merged into a composite unit, but as so many individuals 
who are acquiring their joint rights and incurring their joint 
obligations. 

If the law conceives of such human beings as merged into a 
composite unit it will be proceeding in conformity with @ familiar 
mode of thought. But it is also true that if the law conceives 
of such human beings as not merged into a composite unit it will 
be proceeding in conformity with a familiar mode of thought. 

Take the law of partnership. There are two theories as to 
the proper basis for that law,—the entity theory and the aggregate 
theory. The advocates of the entity theory urge that the partners 
should be considered to be merged into a composite unit, the 
partnership, which unit has a continuing identity and acquires its 
rights and incurs its obligations. The advocates of the aggregate 
theory, on the other hand, urge that the partners should be consid- 
ered as not merged into a composite unit, but as so many individuals 
who acquire their joint rights and incur their joint obligations. 

The advocates of the entity theory claim that that theory 
accords with the conceptions of business men, and that the ag- 
gregate theory is out of joint with the conceptions of business 
men. But we believe that most business men, while they have 
no difficulty in thinking of partners as merged into a composite 
unit, also have no difficulty in thinking of partners as not merged 
into a composite unit; and that they in fact sometimes think of 
them in the one mode and sometimes in the other. 

Take a promissory note signed in the partnership name. The 
advocates of the entity theory say that that note is made by a 
legal unit, called the partnership. It is therefore that legal unit 
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which is liable. They then add that they do not mean that the 
partners themselves should be protected from liability, and most 
of them say that the partners are under a duty to the partner- 
ship to supply it with funds sufficient to pay its debts, and that 
consequently the creditor can reach the partners via the partner- 
ship (pp. 35-38). Under this conception, the liability of the partners 
is not direct and primary. 

We discuss this matter at length below (pp. 35-44), and submit 
our reasons for concluding that, as to the nature of partnership 
obligations, it is the entity theory which is out of joint with the 
conceptions of business men, since most (if not all) of them feel 
that when an obligation is incurred in the partnership name it 
ought to be regarded as the direct, primary obligation of the part- 
ners as so many individuals. 

In Book I (Ordinary and Limited Partnerships) we shall, how- 
ever, point out circumstances where we think it can properly be said 
that most (if not all) business men do think of partners as merged 
into a composite unit. Our review of partnership law seems 
to us to show that business men sometimes think of partners as 
merged into a composite unit and sometimes think of them as 
acquiring their joint rights and incurring their joint obligations. 

There are, then, two modes of thought, both of which are 
familiar modes of thought. Can it be truly said that, while both 
modes are familiar, one method is more familiar than the other? 

Of course we all see that, certainly under modern conditions, 
a man seldom acts alone. He joins with others in this, that and 
the other activity, and no distinction is more firmly established 
in the law than the distinction between joint rights and obliga- 
tions and separate rights and obligations. But the probing ques- 
tion is: when he joins with others, do he and they acquire and 
incur their joint rights and obligations, or does he become merged 
into a composite unit which acquires its rights and obligations? 

If there is only a small number of men who have joined together 
to accomplish a common purpose, we believe that the mode of 
thought which emphasizes the fact that there are so many in- 
dividuals, who acquire and incur their joint rights and joint ob- 
ligations, is certainly as familiar as the mode of thought which 
merges them into a composite unit which acquires and incurs its 
rights and obligations. Indeed, if there is only a small number, 
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we think that the first mode of thought is more familiar than 
the second. But, as the number increases, the second mode of 
thought becomes the more familiar. If there are only a few trees 
on our grounds, each one has its individuality for us, but if there 
are thousands of trees we incline to think of the forest, rather 
than the individual trees; if there are only three musketeers, 
each one has his individuality for us, but if there are thousands 
of soldiers we incline to think of the army, rather than the in- 
dividual soldiers; if there are only a few partners, each one has 
his individuality for us, but if there are thousands of shareholders 
in a joint-stock company, we incline to think of the company 
rather than the individual shareholders. 


A further question with respect to these two modes of thought 
ought to be considered. Can it be said that, although both modes 
are familiar, yet persons with trained minds agree, after reflec- 
tion, that one of the modes of thought more nearly accords to 
reality than the other? 

We think that most persons with trained minds do believe 
that one of the modes of thought more nearly accords to reality 
than the other. They recognize that both modes are familiar 
modes of thought; they will probably be quite ready to acknowl- 
edge that they find even themselves thinking sometimes in one 
mode and sometimes in the other; but they will say that in their 
judgment one of the modes of thought does more nearly accord 
to reality than the other; and they will state which that mode is. 

To this extent, we think that most persons with trained minds 
are agreed. But, when an answer is given to the vital question 
as to which mode does more nearly accord to reality, agreement 
ceases. Some persons believe that the conception of human be- 
ings, who join to accomplish a common purpose, as merged into 
a composite unit is in accord with reality. Other persons believe 
that such conception is a fiction, a figment of the imagination, 
and that the conception that such human beings are not merged 
into a composite unit is in accord with reality. 

There has been no agreement on this, even between our most 
illustrious judges. Contrast a passage from one of Mr. Jus- 
tice Story’s treatises with a passage from one of Mr. Chief Jus- 
tice Marshall’s opinions. 
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Story was speaking of a common-partner case. If Adams, 
Brown and Clark were partners doing business under the name 
of Adams & Co., and Clark, Doe and Eaton were partners doing 
business under the name of Clark & Co., and a note was issued, 
signed “‘Adams & Co.” payable to ‘Clark & Co.,” no action 
on the note could be maintained at common law. The common 
law did not conceive of ‘Adams & Co.” and ‘‘Clark & Co.” as legal 
units, and so “Adams & Co.” was simply the name describing 
Adams, Brown and Clark, and “Clark & Co.” was simply the 
name describing Clark, Doe and Eaton; and there were insuper- 
able obstacles to an action on the note by Adams, Brown and 
Clark against Clark, Doe and Eaton (what these obstacles were 
is discussed at length below, pp. 85-95). Speaking of this case 
Mr. Justice Story said: “But there is no difficulty in proceed- 
ing in a court of equity to a final adjustment of all the concerns 
of both firms, in regard to each other; for in equity, it is sufficient, 
that all parties in interest are before the court as plaintiffs, or 
as defendants; and they need not, as at law, in such a case be 
on the opposite sides of the record. In equity all contracts and 
dealings between such firms, of a moral and legal nature, are 
deemed obligatory, though void at law. Courts of equity in all 
such cases look behind the forms of the transactions to their sub- 
stance; and treat the different firms, for the purposes of sub- 
stantial justice, exactly as if they were composed of strangers, 
or were in fact corporate companies.” ! 

Contrast this with a passage from the opinion of Mr. Chief 
Justice Marshall in Bank of United States v. Deveaux.? The ques- 
tion was whether a corporation, all the members of which were 
citizens of Pennsylvania, could maintain an action in a federal 
court against certain citizens of Georgia. The court conceived 
that this depended on whether it was a controversy “between 
citizens of different states.” * Mr. Chief Justice Marshall said: 
“That invisible, intangible, and artificial being, that mere 
legal entity, a corporation aggregate, is certainly not a citizen; 
and, consequently, cannot sue or be sued in the courts of the 
United States, unless the rights of the members, in this respect, 

1 Equity Jurisprudence, § 680. 

25 Cranch (U. S.), 61, 3 L. Ed. 38. 

3 Constitution of the United States, Article III, Section 2. 
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can be exercised in their corporate name. ... That name, in- 
deed, cannot be an alien or a citizen; but the persons whom it 
represents may be the one or the other; and the controversy is, 
in fact and in law, between those persons suing in their corporate 
character, by their corporate name, for a corporate right, and 
the individual against whom the suit may be instituted. Sub- 
stantially and essentially, the parties in such a case, where the 
members of the corporation are aliens, or citizens of a different 
state from the opposite party, come within the spirit and terms 
of the jurisdiction conferred by the constitution on the national 
tribunals.” 4 

The thought of Story was that for a court to treat a body of 
men, even though unincorporated, as a composite unit, and to 
treat the rights in question as its rights rather than their rights 
was to proceed in accordance with reality; but the thought of 
Marshall was that to treat the rights of a body of men, even though 
incorporated, as their rights rather than its rights was to proceed 
in accordance with reality. Story conceived that the partners 
were members of a composite unit, with rights of its own, and felt 
that in so doing he was disregarding form and getting to the sub- 
stance; but Marshall conceived that corporate rights were, after all, 
the joint rights of the shareholders themselves, and felt that in so 
doing he was disregarding form and getting to the substance. 

It is equally true that there has been no agreement as to which 
mode of thought more nearly accords with reality among the 
professors of law. We are credibly informed that the professor 
who a generation ago taught the course on partnership in a lead- 
ing American law school frequently said to his students: “Let 
us look at the real fact; let us recognize that the partnership is 
a unit and that partnership rights and obligations are really its 
rights and obligations”; while the professor who taught the course 
on corporations in the same school frequently said to his students: 
“Let us look at the real fact; let us recognize that corporate rights 
and obligations are really the rights and obligations of the share- 
holders.” 

And it is equally true that there has been no agreement as to 
which mode of thought more nearly accords with reality among 


*5 Cranch (U. S.), 61, pp. 86, 87, 88, 3 L. Ed. 38, 44, 45. 
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the philosophers. It is a question which for centuries has been 
a topic of discussion by the philosophers, and it is probably not 
rash to prophesy that it will continue for centuries to be a topic 
of discussion by the philosophers. 

We do not attempt in this treatise to answer that question. 
We believe that the question is beyond the range of questions 
profitably to be discussed by lawyers, and that it is wise to leave 
its discussion to the philosophers. 

But, on the other hand, we believe it is essential to clear think- 
ing by lawyers that they should see that, if the conception of 
many individuals as merged into a composite unit is a fiction, 
such fiction is certainly not of legal origin. Such conception 
is a familiar popular mode of thought. We find evidences of such 
conception in all literatures, even the rudest. And our own lan- 
guage has a great number of words which connote such a con- 
ception,—tribe, nation, army, regiment, guild, labor union, church, 
club, society, school, college and so forth. If such conception 
is a fiction, it is a fiction, not of legal origin, but of popular origin. 
If such conception is a fiction and the law adopts that concep- 
tion, the law will simply be confirming a popular fiction. 

We do, indeed, believe that it is possible that there should be 
a legal unit existing only in legal contemplation, and we discuss 
this in the chapter on “Legal units which are neither human 
beings nor bodies of human beings’ (pp. 841-846); but if a 
body of human beings is conceived of as a legal unit, it seems to 
be clear that it cannot properly be said that the conception of 
the body as a unit is peculiar to the law, or even that it was 
originated by the law. 


Which of the two modes of thought stated above (p. 1) does 
the law adopt? The law as it was at the time of the American 
Revolution gave a simple and clear-cut answer. The answer 
‘was this: if the Sovereign has authorized the human beings, who 
join to accomplish a common purpose, to be viewed as merged 
into a composite unit, with a continuing identity and capacity 
to acquire its rights and to incur its obligations, then let the 
courts so view them; otherwise, let the courts view them as so 
many individuals with capacity to acquire their joint nghts and 
to incur their joint obligations. 
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Some of the facts respecting the origin of this law are as follows: 

In the very old authorities, it is possible to find cases where 
a court, although no charter of incorporation had been granted 
by the Sovereign, treated human beings, who had joined to ac- 
complish a common purpose, as merged into a composite unit, 
which unit had a continuing identity and capacity to acquire rights 
and/or to incur obligations. Thus churchwardens were viewed 
as members of a legal unit, in which unit was vested the title to 
chattels acquired for church purposes.° This legal unit was called 
a corporation, and it came to be classified as a corporation of 
common right, or a corporation at the common law. 

But from very early times we find the doctrine that the courts 
should not treat any body of men as a legal unit without the 
consent of the Sovereign. 

Madox said: “Anciently a Gild either Religious or Secular 
could not legally be set-up without the Kings Licence. If any 
Persons erected a Gild without Warrant, that is, without the 
Kings leave, it was a Trespass, and they were lyable to be 
punished for it. For example. In the Twenty sixth year of 
K. Henry II,° several Gilds in London were amerced to the 
Crown as Adulterine, that is, as set-up without Warrant from 
the King.” 7 

Bracton put the case that the King should grant some liberty “x 
st alicui universitati, sicut civibus vel burgensibus vel aliguib’ aliis, 
q. mercatum habeant.” It appears, from the chapter as a whole, 
that he considered this liberty, or franchise, together with various 
other liberties, to be under the control of the King (‘in manu sua’’); 


5 See Co. Lit. 3a; Finch, Common Laws of England, 421; Keilw. 32; Altorney- 
General v. Ruper, 2 P. Wms. 125; 4 Vin. Abr. 525. In Terrett v. T aylor, 9 
Cranch (U. S.), 43, 46, 3 L. Ed. 650, 651, Mr. Justice Story said: “At a very 
early period the religious establishment of England seems to have been adopted 
in the colony of Virginia; and, of course, the common law upon that subject, 
so far as it was applicable to the circumstances of that colony . . . The church 
wardens also, were a corporate body clothed with authority and guardianship 
over the repairs of the church and its personal property.” 

It is also to be noted that in early times the Court of Exchequer, in revenue 
matters, allowed unchartered bodies of men to be sued as a unit. Madox, 
Firma Burgi, 85, 91. 

s0179. 

7 Madox, Firma Burgi, 26. 
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and that the enjoyment of it by private persons was “‘de gratia 
ipsius Regis speciali.” § 

In Y. B. 49 Edw. III, 3 (1375), is reported a case in which A 
had devised lands to B for life, remainder ‘‘a deux des meliour 
homes de la Guild de la Fraternity de Whitawyers en Londres” 
forever. A died without heirs, and on the death of B the King 
claimed the land by escheat. The court held that the devise 
(after B’s life estate) was void. Belknap expressed his opinion 
that, even if the devise had been to “the Fraternity,” it would 
not have been good, because the commonalty of London cannot 
by their own act create a community within the community with- 
out the charter of the King. A “Fraternity” is not a term known 
to the law, nor can a community exist without a charter. (‘Le 
commen de Londres ne poet my deux mesme faire comen deins cest 
comen sans chartr le Roy . . . Fraternity nest my terme de ley, 
ne comen ne puit my estre sans chre.’’) Knivet, Chancellor, said 
that this commonalty of the guild, which is not confirmed by the 
King, could not be adjudged a body capable of taking an estate 
by purchase. (‘‘I/ ne poet pas estre p. la ley q. c. cominalty de la 
Guilde, q. n'est affirme p. chre le Roy, purroit estre adjudg’ un corps 
de purchace estate.”) ® 

Was it proper for the courts to treat a body of men as a 
legal unit although no charter of incorporation had been granted 
by the Sovereign? In the case of churchwardens, the answer 
of the courts was in the affirmative; in the case of guilds, the an- 
swer of the courts was in the negative. 

As the centuries passed, the law as to guilds came to be accepted 
as the general rule. The law as to churchwardens was not changed, 
but it came to be regarded as an anomalous exception to the 
general rule. 

Blackstone stated the law in clear terms. He said: ‘Persons 
also are divided by the law into either natural persons, or artificial. 
Natural persons are such as the God of nature formed us; artificial 
are such as are created and devised by human laws for the pur- 
poses of society and government, which are called corporations 
or bodies politic.” 1° 

8 De Legibus et Consuetudinibus Angliz, Lib. II, c. XXIV. 


9See also Y. B. 20 Edw. IV, 2. 
1 Comm., Book I, p. 123. 
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He also said: ‘We have hitherto considered persons in their 
natural capacities, and have treated of their rights and duties. 
But, as all personal rights die with the person; and, as the nec- 
essary forms of investing a series of individuals, one after another, 
with the same identical rights, would be very inconvenient, if 
not impracticable; it has been found necessary, when it is for 
the advantage of the public to have any particular rights kept on 
foot and continued, to constitute artificial persons, who may 
maintain a perpetual succession, and enjoy a kind of legal im- 
mortality. These artificial persons are called bodies politic, bodies 
corporate, (corpora corporata,) or corporations.” ™ 

He also said that corporations, by the civil law, seem to have 
been created by the mere act and voluntary association of their 
members, and that ‘‘the prince’s consent’? was not necessary. 
“But,” he continued, “with us in England, the king’s consent 
is absolutely necessary to the erection of any corporation, either 
impliedly or expressly given. . . . It is the will of the king that 
erects the corporation.” 12 (See our p. 667.) 

He disposed of corporations like churchwardens by saying: 
“The king’s implied consent is to be found in corporations which 
exist by force of the common law, to which our former kings are 
supposed to have given their concurrence.’ ! 

According to Blackstone, then, the following three proposi- 
tions were law: 

1. All legal units are either natural persons or artificial persons; 

2. Artificial persons are called bodies politic, bodies corporate, 
(corpora corporata,) or corporations; 

3. The King’s consent is absolutely necessary to the erection 
of any corporation. ; 

A legal unit was either a natural person, or it was not. If it 
was not, the proper name for it was corporation. And there could 
be no corporation except by the King’s consent. If there was to 
be a legal unit which was not a natural person, the King’s consent 
was necessary. 

A composite unit composed of human beings is not a natural 


11 Comm., Book I, p. 467. 
2 Tb., pp. 472, 475. 
18 7b., p. 472. 
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person. Then, according to Blackstone, it was not a legal unit, 
except by the King’s consent. 

In each state in this country the legislature, acting pursuant 
to such constitutional provisions as may be pertinent, has taken 
the place of the English Sovereign. It follows that, under the 
law according to Blackstone, if there is to be a legal unit which is 
not a natural person, the legislature’s consent is necessary.“ 

Under the law according to Blackstone, a clear answer is reached 
to the question as to which of the two modes of thought stated 
above (p. 1) is to be adopted by the law. This answer is in no 
wise dependent on the answer which a particular judge may make 
to the difficult questions (a) as to when one of the two modes of 
thought is more familiar than the other (pp. 3-4), and (b) as to 
whether one of the two modes of thought more nearly accords 
to reality than the other (pp. 4-7). It is only necessary to inquire 
whether the legislature has consented that a body of men should 
be a legal unit. The legislature takes the center of the stage. 


The statements by Blackstone, quoted above, have had an 
immense influence upon American law. It is not too much to 
say that they are the foundations upon which our law as to bodies 
of men was based. 

The primary purpose of this treatise is to inquire whether today 
it is proper for the courts to treat a body of men who have united 
to further their financial interests as a legal unit, when there is no 
legislative authority for so doing. 

The question is not: is it possible for the courts to treat a body 
of men as a legal unit, when there is no legislative authority for 
so doing? Of course it is possible. A court can do this. The 
court has the last word,—there is no appeal from its decision to 
the legislature in any case at law or in equity. Therefore if for 
the purpose of determining the rights of certain litigants before 
it a court treats a particular body of men as a legal unit, then 
that body of men is a legal unit so far as that litigation is con- 
cerned. 

The question is: is it proper for the courts to treat a body of 

14 Kent said, 2 Comm. 276: “In England, corporations are created and exist 


by prescription, by royal charter, and by Act of Parliament. With us they are 
created by the authority of the legislature, and not otherwise.” 
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men as a legal unit, when there is no legislative authority for so 
doing? We believe that it is not. And our reasons for this belief 
stated in very summary fashion are as follows: 

1. If a legislature should in terms authorize the courts to treat 
a body of men as a legal unit whenever the courts thought it de- 
sirable to do so, it would probably be an unconstitutional delega- 
tion of a legislative function. 

2. Even if a legislature has the constitutional power to leave 
to the courts the decision as to when bodies of men are to be 
treated as legal units, yet certainly if a legislature intends to keep 
to itself the decision as to when they are to be so treated, it is 
not proper for the courts to take to themselves a concurrent juris- 
diction. And it seems to us that a study of the pertinent legisla- 
tion in the various states in this country does show that such is 
still the legislative intent (see pp. 274, 469, and 559). 

3. Even if a legislature has the constitutional power to leave 
to the courts the decision as to when bodies of men are to be 
treated as legal units, and even if a court is justified in assuming 
that the legislature is content that the court on its own motion 
should treat a body of men as a legal unit, it is not wise for a 
court to do so. 

There are two facts tending to show that it is not wise, each of 
which seems to us to be of great weight: 

a. Our law was certainly for a long time clear that it was not 
for the courts to treat a body of men as a legal unit, without legis- 
lative authority therefor. The principle of stare decisis should 
restrain courts from upsetting that law, particularly as the matter 
is a fundamental one, and the decisions have been very numerous. 

b. If a court feels free to treat any body of men as a legal 
unit, without legislative authority therefor, whenever it thinks 
it is desirable, this will tend to throw the law into confusion, and 
to make it increasingly difficult for lawyers to advise their clients 
as to what the law is. We have pointed out above that there 
are two familiar modes of thought, and have also pointed out 
that sometimes the one is the more familiar mode of thought 
and sometimes the other, and have also pointed out that men 
with trained minds do not agree, and that there is no prospect 
that in the near future they will agree, as to which mode of thought 
more nearly accords with what philosophers would term reality. 
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All these sources of uncertainty are avoided if we adhere to the 
law that a body of men is not to be treated as a legal unit, without 
legislative authority therefor. For this treats the question as to 
which of the two modes of thought should be adopted as a ques- 
tion of the division of power between the legislative and judicial 
branches of our government, and thereby rests the law upon a 
principle which can be easily understood and consistently applied. 


The reader may ask whether, assuming that this is the general 
rule, ought there not to be some exception or exceptions to the 
general rule. Whether there should be any exception or excep- 
tions is a question which will be carefully considered from time 
to time in the course of the treatise. The one case in which it 
seems to us that the most powerful argument can be made for 
an exception is in dealing with the problem suggested (but not 
presented) by the litigation in the Coronado case (pp. 648-669), 
but our conclusion is against an exception in that case. 


We believe that most conclusions reached in this treatise are 
supported by at least the weight of authority. But we hope 
the treatise will be found to contain a fair presentation of the 
pertinent authorities, whether they are in support of our con- 
clusions or are contrary thereto. There is some conflict in the 
authorities; indeed, if there were no conflict, this treatise would 
not have been written. 


Consideration is also given in the treatise to some other ques- 
tions affecting bodies of men which are closely related. 

Thus we shall inquire to what extent two or more human beings 
who join to further their financial interests can, without being 
regarded as members of a legal unit, nevertheless attain by force 
of agreements advantages approximating the corporate advan- 
tages. This is a field in which the ingenuity of counsel has long 
been active, and the reader who is not acquainted with the cases 
will probably be surprised to find how close an approximation to 
the corporate advantages can be attained by agreements—provided, 
that the courts enforce the agreements. In the so-called Massa- 
chusetts trust, we shall see that a very close approximation has 
been attained (pp. 327-404). But then the question arises as 
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to how far it is consistent with public policy that such agreements 
should be enforced, and that question will be considered at length, 
particularly since the law on the matter is still unsettled in most 
states. 

Thus too we shall inquire to what extent a legislature may, if 
it sees fit, give to two or more human beings, who join to further 
their financial interests, advantages approximating the corporate 
advantages without treating them as members of a legal unit. 
We believe that a legislature can (unless restrained by some 
constitutional provision) give such human beings advantages very 
closely approximating all the corporate advantages, without treat- 
ing them as members of a legal unit, if it desires to proceed in that 
roundabout mode. We shall have occasion to examine numerous 
statutes, and to seek for the proper interpretation thereof. 


A word should be said as to the arrangement of the treatise. 
Books I, II and III deal with bodies of men. Book IV is a brief 
supplementary Book, affording only a liaison to other parts of the 
law. 

In considering bodies of men, unincorporated by the legislature, 
we have found it profitable to divide the discussion into three 
parts. Book I deals with ordinary and limited partnerships; 
Book III deals with de facto corporations; and Book II deals, in 
the main, with unincorporated bodies, like joint-stock companies, 
business trusts and unincorporated labor unions, which lie be- 
tween ordinary partnerships on the one hand and de facto corpora- 
tions on the other hand. In Book II, however, we also consider 
bodies of men treated by the legislature as legal units, but called 
partnership associations rather than corporations. 


The only other question to be mentioned in the Outline is a 
question of phraseology. Blackstone said: ‘‘Persons also are 
divided by the law into either natural persons, or artificial.” 
We have not made use in the treatise of the expression “artificial 
person,” since that expression seems to have caused much con- 
fusion. It seems to have led some writers, including even the 
learned draftsman of the Uniform Partnership Act (see pp. 298, 299), 
to suppose that if a body of men is treated by the law as a unit, 


'® Comm., Book I, p. 123. 
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the law is saying that, by its artifice, it has given the body of men 
a personality like the personality of a human being. We do not 
ourselves believe that that was Blackstone’s thought. It seems 
to us that he was contrasting legal units which are human beings 
with legal units which are not human beings. He called legal units 
which are not human beings artificial persons, and that may have 
been an unhappy designation. Other writers have called legal 
units which are not human beings juristic persons, and still other 
writers have called them legal entities. This question seems to us 
merely a question of the desirable use of language. The law is 
concerned with rights and obligations, and, just as soon as the 
law holds that X (whether X is a human being or not), has 
capacity to acquire a right or to incur an obligation, X is a legal 
unit. A legal unit is whatever has capacity to acquire a legal 
right and/or to incur a legal obligation. We think it is wise 
to keep to the general term “‘legal unit,” always recognizing that 
some legal units are human beings, and some are not human be- 
ings. This is simple, and adequate. 

Usually a legal unit which is not a human being is a body of 
human beings, but we shall see in Book IV that there may be a 
legal unit which is neither a human being nor a body of human 
beings (pp. 841-846). 


BOOK I 
ORDINARY AND LIMITED PARTNERSHIPS 


CHAPTER I 


ORDINARY PARTNERSHIPS CONTRASTED WITH 
CORPORATIONS 


We have said above (p. 2) that there are two theories of part- 
nership law,—the entity theory and the aggregate theory. Under 
the aggregate theory partners are treated, not as members of a 
composite unit which acquires its rights and incurs its obliga- 
tions, but as so many individuals who acquire their joint rights 
and incur their joint obligations. Probably no one judge did more 
to form partnership law than Lord Eldon, and he was emphati- 
cally of the opinion that it was not proper for the courts, whether 
at the common law or in equity, to treat a body of men as a legal 
unit without authority therefor from the Crown or from Parlia- 
ment. 

Lord Eldon’s opinion gives, at least, a useful starting point. 
In this chapter we shall contrast an ordinary partnership with a 
corporation, and in making that contrast we shall proceed on 
the assumption that partnership law is based upon the aggregate 
theory. (In the following chapter, pp. 29-140, we shall consider 
the authorities at greater length and we believe that this review 
shows that partnership law is, under most authorities, based on 
the aggregate theory today.) 

The principal differences in the rules of laws applicable to ordi- 
nary partnerships from the rules of law applicable to corporations 
may be stated under the following six heads: 


1. Dissolution. Herein of a succession of members. 
A partnership is exposed to the risk of dissolution much more 
than is a corporation. Among the many causes of dissolution 


are the following: 
17 
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a. If a partnership is at will (that is, if the partners have not 
agreed that the partnership shall continue for a definite term, or 
until a specified undertaking has been terminated), any partner 
may dissolve it at any time; and, even if the partnership is not 
at will, the weight of authority in this country is that any partner 
may dissolve it at any time, exposing himself to liability for such 
damages as may be occasioned by such premature dissolution.? 

b. The death of any partner.? 

c. The lunacy of any partner.® 

d. The bankruptcy of any partner.* 

e. The sale by any partner of his interest.® 

When the partnership relation has ended, then, unless there is 
some agreement to the contrary, the conduct of the partnership 
business is brought to a halt, and there must be forthwith a liquida- 
tion of the partnership assets. 

If there is a liquidation of the partnership assets, then, unless 
there is some other agreement as to the manner in which the 
liquidation is to be effected, the surplus remaining after the dis- 
charge of partnership liabilities must be paid in cash to the parties 
in interest according to their rights. In a word, any party in 
interest may force a liquidation sale.® 


A corporation, on the other hand, cannot be dissolved at the 
will of any member. At the common law the members of a cor- 
poration had power to surrender its charter; but a majority of the 
members was clearly requisite,—in fact, the question which has 
been debated was not whether a surrender could be made by less 


‘In Karrick v. Hannaman, 168 U. S. 328, 335, 18 Sup. Ct. 135, 138, 42 L. 
Ed. 484, 489, the court said: “Even when, by the partnership articles, they 
have covenanted with each other that the partnership shall continue for a 
certain period, the partnership may be dissolved at any time, at the will of 
any partner, so far as to put an end to the partnership relation and to the 
authority of each partner to act for all; but rendering the partner who breaks 
his covenant liable to an action at law for damages, as in other cases of breach 
of contract.” 

* See Story, Partnership, § 317. 

37b., § 295. 

*7b., 3 313. 

5 Th., §§$ 307, 308. 

° See Fereday v. Wightwick, Tamlyn, 250; Rigden v. Pierce, 6 Madd. 353. 
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than a majority vote but whether the surrender could be made by 
less than a unanimous vote. In no statute of any of the states 
in this country respecting the voluntary dissolution of corporations 
is a dissolution authorized if there is less than a majority vote 
therefor, and there are numerous statutes which require a vote 
of two-thirds, or more.’ 

And if a shareholder dies, or becomes a lunatic, or becomes a 
bankrupt, or sells his interest, the death, lunacy, bankruptcy, or 
sale will have no effect upon the assets or business of the corpora- 
tion. There will be new owners of his shares (or, in the case of 
lunacy, there will be some fiduciary appointed, such as a guardian 
or conservator, to protect the lunatic’s rights therein). But the 
corporation is a legal unit, with a continuing identity which is 
unaffected by any changes in its members. The assets and the 
right to conduct the business belong to it, and despite such deaths, 
lunacies, bankruptcies and sales the conduct of the corporate 
business may continue without even momentary interruption. 

It is interesting to note that Blackstone said that for a corpora- 
tion to have the capacity of perpetual succession was “the very 
end of its incorporation; for there cannot be a succession forever 
without an incorporation; and therefore all aggregate corpora- 
tions have a power necessarily implied of electing members in 
the room of such as go off.”* Blackstone’s statement that a 
corporation has the capacity of perpetual succession was his mode 
of expressing the thought that a corporation has a continuing 
identity, unaffected by changes in its members. 

Before leaving this point, it is to be noted that, in one important 
respect, it may be to the advantage of the associates to form a 
partnership rather than a corporation. The partners retain the 
delectus personarum. I one partner goes out, the remaining partners 
cannot be forced to form a new partnership with any person whom 
the outgoing partner wishes them to take in his place. But usually 
(although not always) one shareholder in a corporation can make 
whom he pleases his successor in the ownership of his shares, 
regardless of the will of the other shareholders. 


7 The matter is discussed at length in an article on Voluntary Transfers of 
Corporate Undertakings, 30 Harv. L. Rev. 335. See the text at pp. 346 and 
347, and the notes on p. 347. 

8 Comm., Book I, p. 475. 
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2. Ownership of property. 

Title to property can be acquired by all the partners (or by a 
trustee or trustees for the partners), but the partnership is not a 
legal unit and therefore it cannot acquire property. Adams, 
Brown & Clark are partners. They may be doing business under 
a partnership name which includes the name of one of the partners, 
as “Adams & Co.,” or they may be doing business under a partner- 
ship name, such as the ‘‘ Boston Book Co.,” which does not include 
the name of any of the partners. If there is, in form, a transfer 
of property to ““Adams & Co.,” or to the “Boston Book Co.,” 
what is the result? 

If the property in question is personal property, the result is 
the same as though the transfer had been, in form, to Adams, 
Brown and Clark,—in other words, the partners are sufficiently 
described by the partnership name, whether that name includes 
the name of one of the partners or not. 

If the property in question is real property, there is considerable 
authority to the same effect. But there is also authority to the 
effect that, if the partnership name includes the name of one or 
more of the partners, the legal title vests in him or them alone; 
and that, if the partnership name does not include the name of 
any partner, the alleged conveyance is abortive and the legal title 
remains in the alleged grantor." 

Once title is vested in partners, how can it be transferred? If 
the property is personal property any one of the partners may 
transfer it for purposes within the scope of the partnership. But 
if the property is real property, a transfer by one of the partners, 
even if made in the partnership name and for a purpose within 
the scope of the partnership, will (without more) only have an 
effect upon the interest of that partner.!” 

One of the questions in partnership law which has occasioned 
much litigation was this: what are the rights of a separate creditor 
of a partner? That is to say, what are the rights of a creditor 


* See, for example, Byam v. Bickford, 140 Mass. 31, 2 N. E. 687. 

See, for example, Gille v. Hunt, 35 Minn. 357, 360, 29 N. W. vi 

"See, for example, Percifull v. Platt, 36 Ark. 456, 464. (But cf. Spaulding 
Mfg. Co. v. Godbold, 92 Ark. 63, 121 S. W. 1063, 29 L. R. A., N. S. 282, 19 
Ann. Cas. 947.) 

12 Story, Partnership, § 94. 


CORPORATE ADVANTAGES DEFINED 21 


of a person who is a partner if the creditor’s claim arose by reason 
of some act not done in the conduct of the partnership business? 
Can he attach or levy execution on partnership assets? * If he 
can, of course that will prejudice the other partners. The manner 
in which this question has been answered will be considered at 
length below (pp. 52-55). 


Contrast the simplicity of the law if the associates are incor- 
porated. Then a conveyance of any kind of property, real or 
personal, can be made naming the corporation as grantee, vendee 
or assignee, and the title will vest in zt. A conveyance can be 
made by it at any time, the conveyance being executed and (if 
need be) acknowledged in its behalf by the persons who are at 
that time its duly authorized officers. 

And the shareholders own only their shares; they do not own 
the corporate property; therefore it is clear that the creditors of 
the shareholders can not levy upon the corporate property. 


3. Concentration of powers of management. 

Usually the act of any partner within the scope of the partner- 
ship business binds all the partners. Even if the partners agree 
among themselves that the powers of management shall be ex- 
clusively in a selected few, this agreement will be of no conse- 
quence against an outsider who had no notice of it. 

But the law of corporations is very different. The powers of a 
corporation are at common law vested in its members; the de- 
cision of the majority of the members binds the minority and is 
the decision of the corporation. By charter, or by statute, or 
by some by-law or agreement made pursuant to charter or statutory 
authority, the common-law situation may be varied; and today 
it would be difficult indeed to find a business corporation where 
it had not been varied. Today a usual situation is that there is a 
board of directors, elected from time to time by the shareholders; 
that on some matters—like an increase in the authorized capital 
stock—action by the directors and confirmatory action by the 
shareholders are both requisite; but that on most matters the 
powers of the corporation are vested exclusively in the directors. 
But whether we consider the situation as it was at the common 


13 See Sanborn v. Royce, 132 Mass. 594. 
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law, or the situation as it usually is today, it is clear that no share- 
holder of a corporation has power, simply because he is a share- 
holder, to bind the corporation. 

A partnership is exposed to action by its weakest member. A 
corporation is protected by a concentration of the powers of man- 
agement in a selected few. 


4. Suits against, or by, strangers. 

Rights of action which accrue to partners are joint rights. There- 
fore the general rule is that it is necessary to name all the partners 
as plaintiffs, taking care to name the persons who were partners 
at the time the particular cause of action accrued.™ 

The obligations of partners arising ex delicto are joint and 
several; and therefore any one may be sued without joining the 
others.?° 

But the obligations of partners arising ex contractu are at the 
common law joint; they are not joint and several. Therefore the 
general rule is that it is necessary for the plaintiff to name all the 
partners as defendants, taking care to name the persons who were 
partners at the time the obligation in question was incurred. 

If a partner retires, then, even if the continuing partners under- 
take to discharge partnership obligations previously incurred, he 
nevertheless continues to be liable on such obligations. He can 
transfer his rights, but not his obligations.’ 

If a new partner joins, he does not, merely by becoming a partner, 
become bound by partnership obligations previously incurred.” 


4 Story, Partnership, § 244. 

But all the partners except one may (if the right is assignable) assign their 
rights to one, and then that one can maintain the action. Cooper v. Holmes, 
195 Iowa, 868, 190 N. W. 936. (See also our pp. 343, 344.) 

‘6 Story, Partnership, § 167. For a recent case, see Right Way Laundry v. 
Davis, 98 Okla. 264, 225 Pac. 345. 

The authorities to this effect are very numerous. For some recent cases, 
see Cohen v. Mizz Co., 197 Iowa, 450, 452, 195 N. W. 735, 736; Hewitt Rubber 
Co. v. Thompson, 127 Wash. 363, 220 Pac. 767; Stump v. Wilson, 100 W. Va. 
227, 230, 130 S. E. 463, 464; Marshall Field & Co. v. Fishkin, 180 Wis. 149, 
192 N. W. 463. 

‘7 The authorities to this effect are very numerous. For some recent cases, 
see Stephens v. Neely, 161 Ark. 114, 255 S. W. 562, 45 A. L. R. 1236; Thomp- 
son v. Shideler, 90 Okla. 94, 216 Pac. 161; Markley v. I. E. Schilling Co., 109 
So. (Fla.) 197. But see $17 of the Uniform Partnership Act. 
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The general rule at the old common law was, not only that it 
was necessary for the plaintiff to name all the partners as defend- 
ants, but also that it was necessary for him to obtain the appear- 
ance of, serve, or outlaw every named defendant before he could 
get judgment against any. The ranks of the defendants must be 
complete before the plaintiff could open his attack. This often 
made it a matter of great difficulty for a partnership creditor to 
get judgment on his claim. To diminish or eliminate this diffi- 
culty, statutes have been passed in a very large number of states, 
and in Chapter III (pp. 141-274) these statutes are considered 
in detail. And at the opening of that chapter (pp. 141-150) will 
be found a more complete and precise statement of the rules of 
the old common law with respect to actions against partners on 
obligations arising ex contractu,—the statements in this chapter 
furnish only an outline. 


Contrast the law of corporations with respect to suits against, 
or by, strangers. It is very simple. Rights are in the corporation, 
not in its members, so that it, not they, is the party plaintiff. 
And obligations are against the corporation, not its members, so 
that it, not they, is the party defendant. 


5. Suits between members. 

A partner may have rights against his copartners, but he cannot 
have a right against the partnership, for the partnership is not a 
legal unit. 

Moreover, although there are exceptional cases where a particu- 
lar partnership matter may be insulated, and one partner may be 
allowed to sue his copartners with respect to that particular part- 
nership matter alone, the general rule is well settled against insula- 
tion of a particular partnership matter. Usually disputes between 
the partners can be adjusted only by an accounting in equity in 
which all the rights of the partners between themselves respect- 
ing partnership matters are taken into consideration.* (See pp. 
466, 467.) 


18 Pollard v. Stanton, 5 Ala. 451; Houston v. Brown, 23 Ark. 333; Evans v. 
Hoyt, 153 Ark. 334, 240 S. W. 409; Pico v. Cuyas, 47 Cal. 174; Mickle v. Peet, 
43 Conn. 65; Price v. Drew, 18 Fla. 670; Hartzell v. Murray, 224 Ill. 377, 79 
N. E. 674; Sapirie v. Fry, 82 Ind. App. 469, 143 N. E. 886; O’Brien v. Smith, 
42 Kan. 49, 21 Pac. 784; Jesse v. Slaughter, 205 Ky. 271, 265 S. W. 783; Les- 
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Contrast the law of corporations. If A is a shareholder in cor- 
poration X, there is no difficulty in A’s having a right against X, 
or in X’s having a right against A. A may have a right against, 
or be under an obligation to, a legal unit of which he is one of the 
members. 


seps v. Architect Co. 13 La. 414; Perry v. Cobb, 88 Me. 435, 34 Atl. 288, 49 
L. R. A. 389; Causten v. Burke, 2 Harr. & G. (Md.) 295, 18 Am. Dec. 297; 
Myrick v. Dame,9 Cush. (Mass.) 248; Duff v. Maguire, 99 Mass. 300; Ivy v. 
Walker, 58 Miss. 253; Morin v. Martin’s Admr., 25 Mo. 360; Younglove v. 
Liebhardt, 13 Neb. 557, 14 N. W. 526; Sanley v. Davies, 113 Neb. 614, 204 
N. W. 385; Burley v. Harris, 8 N. H. 233, 29 Am. Dec. 650; Davis v. Minch, 
80 N. J. L. 214, 76 Atl. 328; Arnold v. Arnold, 90 N. Y. 580 (but cf. Bank v. 
Delafield, 126 N.Y. 410, 27 N.E. 797); Pugh v. Newbern, 193 N.C. 258, 136 S. E. 
707; Westcott v. Price, Wright (Ohio), 220; Kunneke v. Mapel, 60 Ohio St. 1, 
53 N. E. 259; Price v. Smith, 116 Okla. 27, 243 Pac. 153 ; Leidy v. Messinger, 
71 Pa. St. 177; Dowling v. Clarke, 13 R. I. 134; Haskell v. Vaughan, 5 Sneed 
(Tenn.), 618; Merriwether v. Hardeman, 51 Tex. 436; Miller v. Kemper, 107 
Wash. 274, 181 Pac. 859; Crane v. Dalton, 102 W. Va. 550, 136 S. E. 33; Tol- 
ford v. Tolford, 44 Wis. 547; Grant v. Poillon, 20 How. (U. S.) 162, 15 L. Ed. 
871, affirming Fed. Cas. No. 5700; Taylor v. Smith, Fed. Cas. No. 13806; 
Procter & Gamble Co. v. Powelson, 288 Fed. 299. 

An example of an exceptional case, where insulation has been allowed, may 
be found in Keefer v. Valentine, 199 Towa, 1337, 1342, 203 N. W. 787, 789. A 
partnership note was indorsed by some of the partners. Then some of the 
indorsing partners paid, and they were allowed to sue their coindorser for 
contribution. ‘His liability here, if any, must be predicated, not upon his 
partnership relation, but upon the right to contribution in his coindorsers, 
arising by implication of law from his relation as a cosurety with them, and 
the payment by them of the note. So far as the note itself related to partner- 
ship affairs, it had been segregated therefrom.” 

Other examples of exceptional cases are Townsend v. Goewey, 19 Wend. 
(N. Y.) 424, 32 Am. Dec. 514, our p. 349; and Radenhurst v. Bates, 3 Bing. 
463, our pp. 343, 351. : 

Note that, if the defendant agreed to form a partnership with plaintiff but 
refused to start so that there had been no partnership operations, the plain- 
tiff’s remedy is an action at law. Maxa v. Jones, 148 Md. 459, 129 Atl, 652. 

Note also that, if the partners have themselves adjusted their partnership 
matters and have agreed on the amount due to the plaintiff, he may sue at law 
for such amount. And in Lockwood v. Edwards, 46 R. I. 267, 126 Atl. Tou 
this principle was extended to a case where the two parties had agreed on the 
amount due to the plaintiff, save only as such amount would be affected by 
the claim of one for a commission for selling certain property, and the claim 
of the other for drawing certain plans. 

See also Danbury Cornet Band vy. Bean, 54 N. H. 524, 
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6. Limitation or elimination of liability. 

Today most (if not all) persons would consider that the main 
advantage of forming a business corporation rather than a partner- 
ship was the limitation or elimination of liability which the share- 
holders of a corporation enjoy, and which partners do not enjoy. 

If an obligation is incurred in the conduct of the partnership 
business, whether it is incurred in the name of the partners or in 
the name of the partnership, it is the obligation of the partners 
as so many individuals. The name of the partnership is not the 
name of a legal unit of which the partners are members, but is a 
short description of the partners themselves. The partners are 
liable, directly and primarily liable, and liable without limit. 

The judgment creditor can satisfy his judgment out of any 
property of the partners or any one of them. The judgment is 
against all, but the execution may be against any one,—the judg- 
ment is joint, but the execution may be several. And there is no 
requirement that the partnership creditor must exhaust partner- 
ship assets before he takes separate assets." 


Contrast the protection given by incorporation. If an obliga- 
tion is incurred in the name of the corporation then (without more) 
the corporation alone is liable. When associates are incorporated, 
there is a legal unit which they control but which has capacity for 
rights and obligations which are distinct from their rights and 
obligations. When it incurs obligations, its members are (without 


19 Stevens v. Perry, 113 Mass. 380. ‘In a suit against two or more copart- 
ners upon their joint debt, the separate property of any one of the partners 
may be attached, and the lien so acquired is not discharged or impaired by a 
subsequent attachment of the same property, upon a suit in favor of a sep- 
arate creditor of the same partner.”’ See, accord, Camp v. Grant, 21 Conn. 41, 
60, 54 Am. Dec. 321, 329; but see, contra, Jarvis v. Brooks, 23 N. H. 136. 

Meech v. Allen, 17 N. Y. 300, 303, 72 Am. Dec. 465, 466. “There is no 
doubt that at law the judgment for a partnership debt attaches and becomes 
a lien upon the real estate of each of the partners, with the same effect as if 
such judgment were for the separate debt of such partner.” See also our p. 287. 

Lewis v. United States, 92 U. S. 618, 23 L. Ed. 513. A statutory right of 
the United States to priority of payment was held to include a right to prior- 
ity of satisfaction out of the separate estate of a partner, even though the debt 
were a partnership debt. 

But note that if A, B and C as partners owe X, and X owes A, X cannot, 
when sued by A on his separate debt, set-off X’s claim against A, B and C. 
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more) not liable thereon for the simple, but decisive, reason that 
the obligation was incurred not by them but by a legal unit with 
obligations distinct from their obligations. The members are not 
even liable to a limited extent; they are (without more) not liable 
at all. 

We have said that they are “without more’’ not liable at all. 
What “more”’ will make them lable to pay, or to provide funds 
to pay, the obligations of the corporation? That is a very large 
question, the adequate discussion of which is beyond the scope 
of this treatise. But we will mention two circumstances in which 
members would be under some liability to pay, or to provide funds 
to pay, the obligations of the corporation: 

1. If A, who is a member of corporation X, owes X any sum, 
of course that debt is a corporate asset. The creditors of X can 
require that asset, like all other corporate assets, to be applied 
in satisfaction of their claims. Thus if A subscribes for shares 
of stock of X, and pays only part of the amount agreed to be 
paid, the right to the residue of the agreed amount is a corporate 
asset. 

2. The legislature which created the corporation may have 
imposed on the members some liability to pay, or to provide funds 
to pay, its obligations. Thus, in the case of banks and trust com- 
panies, it is usual for the legislature to provide that shareholders 
shall be liable, even after the full payment of their shares of 
stock, in an amount equal to the par value of the shares held by 
them. 

The liability imposed is not necessarily a limited liability. 
Usually if a liability is imposed, the liability is limited,—statutes 
imposing unlimited liability are rare. But if a legislature desires 


This is because (1) in order to establish a set-off the cross demands must be 
mutual,—that is, due from one party to the other in the same right; and be- 
cause (2) partnership law, based upon the aggregate theory, sharply differen- 
tiates the joint assets and obligations of the partners from their separate 
assets and obligations (p. 30). Therefore a partnership debt cannot be set- 
off to a separate debt. First National Bank v. Capps, 208 Ala. 207, 94 So. 
109, 

Note also that if the partners are insolvent and the partnership assets have 
passed in custodiam legis the weight of authority is that partnership creditors 
cannot compete with separate creditors for satisfaction out of separate assets. 
This matter is considered at length at pp. 56-65. 
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to impose an unlimited liability of course it may, and there are 
instances in which it has done so.” 


The advantages which result from the formation of a corpora- 
tion, as contrasted with an ordinary partnership, we shall in this 
treatise call corporate advantages. We do not contend that the 
enumeration of corporate advantages under the foregoing six 
heads is exhaustive (see p. 498). But we believe that the ad- 
vantages enumerated under these six heads are the principal 
advantages, and that other corporate advantages are either in- 
cidental to such principal advantages, or are analogous thereto. 

The facilities which the law of corporations affords to the creditors 
of corporations in obtaining judgment on their claims we have in- 
cluded among the corporate advantages. Point 4 covers suits by 
strangers as well as against strangers. The propriety of including 
among corporate advantages any advantage to creditors may, 
perhaps, be questioned. See our discussion at pp. 666, 667. But 
it is convenient, and it seems to us not objectionable. 


In this chapter we have contrasted an ordinary partnership 
with a corporation. The expression ‘ordinary partnership” is 
coming to be used by the courts when they wish to use an expres- 
sion which will exclude that species of partnership commonly 
called a joint-stock company. 

We consider at length in Book II the law relating to joint-stock 


2” The shareholders of corporations registered under the provisions of c. 
110 of 7 & 8 Vict. were (see § XXV) exposed to as full liability as though they 
had not been incorporated. 

The English Companies Act, 1862 (25 & 26 Vict. c. 89), provided that any 
seven or more persons might form an incorporated company, with or without 
limited liability (§ 6), and the requirements if a company were formed on the 
principle of having the liability of its members limited differed from the re- 
quirements if a company were “formed on the principle of having no limit 
placed on the liability of its members” (§§ 8, 9, 10, 38). Every such com- 
pany was a “body corporate” (§ 18). 

As to the liability of stockholders in California corporations, see French v. 
Teschemaker, 24 Cal. 518; McGowan v. McDonald, 111 Cal. 57, 43 Pac. 418; 
Shell Co. of California v. Dunn, 19 F. (2d) 318. 
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companies. The expression ‘joint-stock company” is commonly 
used to describe a partnership the members of which have agreed 
that their interests shall be represented by transferable shares; 
that the legal title to the assets, or some of the assets, shall be 
vested in trustees; and that, ordinarily, the powers of management 
shall be vested exclusively in a small number of persons. See p. 
327, where is given a plain illustration of a joint-stock company, 
as contrasted with a business trust. 

A joint-stock company is a partnership, but it is not an ordi- 
nary partnership. 


CHAPTER II 


IS AN ORDINARY PARTNERSHIP A LEGAL UNIT EXCEPT 
BY FORCE OF A STATUTE? 


In the previous chapter we contrasted an ordinary partnership 
with a corporation, and in making that contrast we proceeded on 
the assumption that partnership law is based upon the aggregate 
theory. In this chapter we inquire whether the law is today based 
upon the aggregate theory or the entity theory. 

The authorities are not all in accord with the aggregate theory. 
Indeed, we think that from very early times there have been 
some authorities not in accord therewith. Lord Eldon himself 
made a decision which arrests attention. 

This was in Ex parte St. Barbe.1 A and B, partners, carried on 
a business. A also carried on by himself another business. A 
received partnership goods for use in his separate business and 
did not pay the agreed price therefor. Later A and B were ad- 
judged bankrupt. According to the usual course of bankruptcy 
administration, the joint assets and liabilities of A and B were 
differentiated from the separate assets and liabilities of A or B (see 
p. 56). The assignees of the joint assets asked to be allowed 
to prove against the separate estate of A for the price, and Lord 
Eldon permitted them to do so. 

Now the partnership was of course dissolved by the bankruptcy, 
and the decision therefore does not involve the proposition that, 
before bankruptcy had come, the partnership was a legal unit 
which might have sued one of the partners. But the natural ex- 
planation of the decision would seem to be that (under such cir- 
cumstances) the court of bankruptcy treats the partnership estate 
as a legal unit, and the separate estate of one of the partners as a 
different legal unit. 

It is to be noted, however, that Lord Eldon so decided the case 
only because he felt bound to do so under the authorities. The 
general rule in bankruptcy was that the partnership estate could 


141 Ves, 413. 
29 


30 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


not prove against the separate estate of a partner, or vice versa, 
and in Ex parte Sillitoe® he said that it would perhaps have been 
better if the general rule had never been departed from; but he 
recognized that it had been departed from where there were “dis- 
tinct trades,’’ and, on being satisfied in Ex parte St. Barbe that the 
trades were distinct, he followed the precedents. (Whether the 
so-called ‘‘distinct-trade exception” is now law is considered at 
p. 280.) 

Besides noting the decision in Ex parte St. Barbe,* we should also 
note that there is frequently language in the opinions of Lord 
Eldon which, it may be urged, befits the entity theory rather than 
the aggregate theory. Thus he may speak of “‘the debts of the 
partnership,” or ‘‘the assets of the partnership.” The context, 
however, will show that he did not mean that the partnership was 
a legal unit either for the purpose of incurring debts or acquiring 
assets. He used “debts of the partnership” as a short and conven- 
ient way of describing such of the debts of the persons who were 
partners as had been incurred in the course of the conduct of the 
partnership business; and he used “assets of the partnership” as a 
short and convenient way of describing such of the assets of the 
persons who were partners as had been acquired in the course of 
the conduct of the partnership business. 

Lord Eldon differentiated the joint rights or obligations of per- 
sons who were partners from their separate rights or obligations. 
Partnership law, as developed under the aggregate theory, has 
attached fundamental importance to such differentiation, or classi- 
fication, of rights and obligations. 

But a differentiation of rights and obligations into classes is not 
the same thing as the recognition of as many legal units as there 
are classes of rights and obligations. For example: A may be a 
financier, a diplomat, and an author. We are accustomed in such 
case to speak of A in his capacity as a financier, or in his capacity 
as a diplomat, or in his capacity as an author. We are familiar 
with the phenomenon of a man’s being a great success in one capac- 
ity, a moderate success in a second capacity, and a failure in a 
third capacity. We classify a man’s activities. The law conceiv- 
ably might, but it certainly does not, treat A in his capacity as a 


21 Gl. & J. 374, 382. 
311 Ves. 413. 
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financier as one legal unit, and A in his capacity as a diplomat as 
a second legal unit, and A in his capacity as an author as a third 
legal unit. 

We shall in Book IV (pp. 847-864) examine some authorities as 
to executors, administrators and trustees. Now nothing is better 
settled than that there must be a differentiation—and a very 
sharp differentiation—between the rights and obligations which 
A acquires or incurs while he is acting for himself, and the rights 
and obligations which A acquires or incurs while he is acting in a 
fiduciary capacity. Nevertheless the law, at least as a general rule, 
does not treat A, in his capacity as an executor or administrator 
or trustee, as a different legal unit from A. It reaches its results 
simply by differentiating rights and obligations. 

Similarly, partnership law, as developed under the aggregate 
theory, has reached its results by differentiating the joint rights 
and obligations of the partners from their separate rights and 
obligations. 


Viewing the century that has passed since Lord Eldon ceased 
to be Lord Chancellor, we see the judges freely using expressions 
like “the debts of the partnership” or “‘the assets of the partner- 
ship.” We further see some judges thinking that in some excep- 
tional circumstances a court may properly treat a partnership as 
a legal unit without legislative sanction therefor,—perhaps the 
best known illustration is Mr. Justice Story’s treatment of the 
common-partner case (pp. 5, 115). We further see that, as 
partnership law developed, certain results were reached by the 
courts which could be reached either on the aggregate theory or 
on the entity theory, and that in such cases some courts have 
expressed the result in entity language,—perhaps the best known 
illustration is with respect to the law that the separate creditor 
of a partner cannot levy upon the partnership assets (pp. 54, 55). 
We further see now and then a judge giving reason to suppose 
that he would like to abandon the principle that it is not proper 
for a court to treat a body of men as a legal unit without legislative 
sanction therefor, and would like to treat a partnership as a legal 
unit whenever he thought it desirable to do so. We further see 
some of the professors of law (influenced partly by the fact that 
in many other countries a commercial partnership is a legal unit) 
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urging that partnership law ought to be based on the entity theory, 
not merely in exceptional cases but also as a general rule.‘ 

We further see that many legislatures have passed statutes 
with regard to suits (pp. 141-274), or with regard to particular 
topics in the law like fraudulent conveyances (pp. 78-80), or 
bankruptcy (pp. 275-292), which may be held to evidence an in- 
tent by the legislature that a partnership should, or might, be 
treated as a legal unit for a certain purpose or purposes. And 
some of the courts, notably those in Iowa (pp. 176, 177, 272) 
and Nebraska (pp. 193-272), seem to have felt that the statutes 
showed such a willingness on the part of the legislature that a 
partnership should, or might, be treated as a legal unit that it 
was proper for the courts, if they thought it desirable to do so, to 
treat a partnership as a legal unit for any purpose, whether such 
purpose was within the scope of the statutes or not. 

All these facts are to be given their proper consideration. The 
effect of them all has been to blur the law of partnership, and to 
make it difficult to state it with reasonable certainty. 

Is partnership law today based on the aggregate theory or the 
entity theory? 

We attempt in this chapter to answer that question. The ques- 
tion is as to what the law now is, but it will be necessary to go into 
the history of the law since recent cases cannot be understood 
without an understanding of earlier cases. 

We keep the question as to what the law now is, distinct from 
the question as to what the law ought to be, but discuss both ques- 
tions. 

We shall discuss the following five topics: 


1. Whether a partnership is a legal unit with a continuing iden- 
tity, unaffected by changes in its members. 

2. Whether a partnership is a legal unit for the purpose of in- 
curring obligations to strangers (that is, to persons other 
than the partners). 

3. Whether a partnership is a legal unit for the purpose of ac- 
quiring (a) title to real property; (b) title to chattels; (c) 
rights in action against strangers. 

4. Whether the law relating to the application of partnership 


4See 28 Harv. L. Rev. 762. 
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assets to partnership liabilities shows that a partnership is 
a legal unit. 

5. Whether a partnership is a legal unit for the purpose of incur- 
ring obligations to a partner, or of acquiring rights against 
a partner. 


1. Whether a partnership is a legal unit with a continuing identity, 
unaffected by changes in its members. 

It would seem to be clear that it is not. The common law as 
to the effect of the death, lunacy or bankruptcy of a partner or 
a sale of his interest has continued in accord with the general state- 
ments made in the previous chapter (p. 18). 

Note that the dissolution of the partnership relation is not nec- 
essarily followed forthwith by a liquidation of the partnership 
assets. We shall see (pp. 334-336) that the partners in that species 
of partnership commonly known as a joint-stock company always 
by agreement dispense with the necessity for an immediate liquida- 
tion in various cases where a liquidation would otherwise be nec- 
essary, and thereby facilitate the further conduct of the business; 
and it may be that even partners in an ordinary partnership may 
make some such agreement. 

Suppose that A, B and C are partners. A dies. If there is 
nothing in the agreement to the contrary, the partnership business 
is brought to a halt and there must be forthwith a liquidation of 
the partnership assets. But now suppose that A, B and C have 
agreed that, if any one dies, the survivors may continue the busi- 
ness until a defined date. A dies. B and C continue the business. 
The partnership business is not brought to a halt, and the liquida- 
tion of the partnership assets is postponed. In such a case it has 
been common for at least a century to say that the partnership is 
not dissolved; but it would seem to tend to clearness of thought if 
a dissolution of the partnership relation were distinguished from 
a liquidation of the partnership assets.° 


5 Mellish, L. J., put the matter in Im re Simpson, L. R. 9 Ch. App. 572, 575, 
with his usual accuracy of expression. ‘The articles say, that in case of the 
death of any of the partners, such event shall not dissolve the partnership; 
that is to say, the survivors are to continue to be partners iter se. It clearly 
does not mean that the executors are to be partners, but that the survivors 
shall continue to be partners, and may deal with the assets in any way they 
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If A dies, and B and C pursuant to a partnership agreement 
continue the business, there is a new partnership between B and 
C. It is a new partnership just as truly as it would have been a 
new partnership if there had been a liquidation and B and C had 
at the liquidation sale bought the partnership assets and had then 
resumed the conduct of the business which had been interrupted 
by the liquidation. 

The creditors of A, B and C and the creditors of B and C are 
not in the same boat. The rights of those who became creditors 
before the death of A may be different from the rights of those 
who became creditors after the death of A. The interests of the 
two classes of creditors may clash.’ The situation is quite differ- 
ent from what it would have been if the various creditors had all 
been creditors of a legal unit of which A, B and C were the share- 
holders, and some of them had become creditors before A died 
and some of them had become creditors after A died. 

The discussion of this first topic is very brief, because it would 
seem to be clear that a partnership is not a legal unit with a con- 
tinuing identity unaffected by changes in its members. But the 
brevity of the discussion should not lead the reader to belittle the 
importance of the topic. The partnership, if a legal unit at all, 
is not a legal unit with capacity for a succession of members. The 
scope of our inquiry narrows. 


We said above (pp. 32, 33) that we should discuss five topics. 
We pass to the second. 


please—not for the purpose of winding up, as they must have done in the 
ordinary case—but they may go on dealing with the assets for the purpose of 
the continuing business.” 

And in Bliss v. Bliss, 221 Mass. 201, 203, 109 N. E. 148, 149, L. R. A. 1916 
A, 889, 890, Rugg, C. J., said: “The copartnership articles . . . provided that 
the death of any partner should not dissolve the partnership, so far as con- 
cerned the other partners, but that the surviving partners should carry on 
the business with the right to use the firm name and be entitled to its good 
will.” 

6 Baker’s Appeal, 21 Pa. St. 76, 59 Am. Dec. 752; Meadville Savings Bank 
Estate, 2 Pa. Super. Ct. 618, 642. 

And note that in Menagh v. Whitwell, 52 N. Y. 146, 167, the court treated it 
as clear that when some partners retire and the other partners continue the 
business the creditors of the new firm would have a right to satisfaction out 
of the partnership assets superior to the right of creditors of the old firm. 
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2. Whether a partnership is a legal unit for the purpose of in- 
curring obligations to strangers (that is, to persons other than the 
partners). 

Under the aggregate theory, an obligation incurred in the con- 
duct of the partnership business is the obligation of those persons 
who were partners at the time the obligation was incurred. The 
partners are liable, directly and primarily liable, and liable without 
limit. 

The advocates of the entity theory say that an obligation in- 
curred in the conduct of the partnership business is incurred by 
it, the partnership;—that the partnership is a legal unit and that 
the obligation is its obligation. They then add that they do not 
mean that the partners themselves should be protected from 
liability. 

Their position is therefore that, without legislative sanction 
therefor, (1) the courts should treat a partnership as a legal unit; 
but then (2) should provide in some affirmative way that the 
members of this legal unit shall not escape liability. We do not 
know whether advocates of the entity theory will pause, when they 
recall that even the English Crown could not, in chartering a body 
of men, affirmatively impose liability upon the members thereof, 
since such affirmative imposition of liability was exclusively for 
the legislature. But we call attention in the margin to the au- 
thorities.’ 

In what way do the advocates of the entity theory propose that 
the partners should be reached? Three ways are thinkable: 

a. The partners might be held to be under a liability to the 
partnership to supply it with funds sufficient to enable it to dis- 
charge its liabilities; this liability of the partners to the partner- 


7In Elve v. Boyton, [1891] 1 Ch. 501, 507, Lindley, L. J., in speaking of an 
insurance company incorporated in 1720, said: “ Now, consider for a moment 
what the Crown could do, and what it could not do at that time. The Crown 
could by its prerogative incorporate any number of persons who assented to 
be incorporated. . . . It was not im the power of the Crown so to incorporate 
those persons as to make them liable to any extent to the debts of the corporation.” 
(Italics ours.) 

In a debate in Parliament in 1825 (13 Hansard, Parliamentary Debates, 
N. S. 1020), the Attorney General (Sir John Singleton Copley) said that he 
should propose a clause ‘‘ Enabling the Crown, whenever application should be 
made for a charter, to insert in it a provision rendering any individual member 
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ship would be one of its assets, which its creditors could reach. 
Under this conception, the creditors of the partnership will reach 
the partners via the partnership and therefore the liability of the 
partners, from the point of view of the creditors, is indirect and 
secondary. 

b. The partners might be held to be liable as sureties for it, the 
partnership. Under this conception, the rights of the creditors 
will be directly against them, the partners, as well as against it, 
the partnership; but the liability of the partners to the creditors, 
although direct, will be secondary. 

c. It might be said that both it, the partnership, and they, the 
partners, are liable. Under this conception, the rights of the cred- 
itors will be directly against the partners, as well as against it, 
the partnership, and the liability of the partners to the creditors 
will be direct and primary. But the duty to pay will not rest solely 
upon them; the duty to pay will be shared by 7. 

Now, although reflection shows that the partners might con- 
ceivably be reached in any one of these three ways, yet as a matter 
of fact most (if not all) advocates of the entity theory urge that 
they should be reached in the first way,—that is, via the partner- 
ship. They say that the courts should declare the partners to be 
under a liability to supply it, the partnership, with funds sufficient 
to enable it to discharge its liabilities. 

This goes back to Cory.’ He was discussing a case where two 
partners had become bankrupt, and one of them had separate 
assets and liabilities, as well as joint assets and liabilities. Now in 
such case the bankruptcy court would apply the joint assets primar- 


of a corporation liable for the debts of that corporation, according to the judg- 
ment of the Crown in each particular case.” (Italics ours.) 

And in 1825 it was enacted (6 Geo. 4, c. 91, §II): ‘That in any charter here- 
after to be granted by His Majesty, His Heirs or Successors, for the incorpora- 
tion of any company or body of persons, it shall and may be lawful, in and by 
such charter, to declare and provide, that the members of such corporation 
shall be individually liable, in their persons and property, for the debts, con- 
tracts and engagements of such corporation, to such extent, and subject to 
such regulations and restrictions as His Majesty, His Heirs or Successors, 
may deem fit and proper, and as shall be declared and limited in and by such 
charter; and the members of such corporation shall thereby be rendered so 
liable accordingly.” 

’ Accounts, 2d ed., pp. 124 et seq. 
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ily to the joint debts, and the separate assets primarily to the sepa- 
rate debts. Cory criticized that. He said that each partner 
should be viewed as being under a liability to supply the partner- 
ship with funds sufficient to enable it to discharge its liabilities. 
He was content that partnership assets should all be applied to the 
payment of the partnership liabilities; but he thought, nevertheless, 
that to the extent that partnership assets were insufficient to dis- 
charge partnership liabilities, the partnership as a legal unit should 
have a claim against each partner for the amount of the deficiency, 
and that it should be allowed to prove such a claim im competition 
with the separate creditors of the partners. 

Cory illustrated this argument by some figures in which the 
separate assets were relatively large and the partnership assets 
were relatively small. But the fact is quite as likely to be that the 
separate assets are relatively small, and the partnership assets 
are relatively large. We therefore illustrate Cory’s argument by 
a set of figures in which it is assumed that separate assets and 
separate liabilities are of the same amount as partnership assets 
and partnership liabilities. 

Suppose A and B are bankrupt. The partnership liabilities 
are $100,000, and the partnership assets are $20,000. The separate 
liabilities of A are $100,000 and his separate assets are $20,000. 
B has no separate assets. Then, according to Cory, the assets 
should be distributed as follows: Pay the whole $20,000 of part- 
nership assets to partnership creditors. There will be a deficiency 
of $80,000. A and B are therefore each under a liability to pay 
$80,000 to the partnership. The partnership is entitled to com- 
pete with the separate creditors for satisfaction out of the separate 
assets. Therefore the claims entitled to satisfaction out of A’s 
separate assets will total $180,000 ($100,000 claims of separate 
creditors, plus $80,000, the claim of the partnership as a legal 
unit), and there will be a dividend of just over 11%. The upshot 
of the whole matter will be that the separate creditors of A will 
get a dividend of just over 11%, and the partnership creditors will 
get just over 31% (20% from partnership assets and 11% from 
A’s separate assets). 

We consider at length below (pp. 56-65) the rule for the ad- 
ministration in bankruptcy of joint and separate assets. At this 
point we cite Cory only for the purpose of showing in what way 
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he thought that, if the partnership is to be viewed as a legal unit, 
the partners could be reached by creditors. His way was the first 
of the three ways mentioned above (pp. 35, 36). The partners 
are reached via the partnership, and therefore the liability of the 
partners is indirect and secondary. 

Cory’s discussion of this matter was reproduced by Lindley,’ and 
became familiar to the profession. Cory’s conception that the 
partners should be reached via the partnership has been followed 
by most (if not all) advocates of the entity theory. 

Now since the advocates of the entity theory do not propose 
that partners should be relieved from an unlimited liability to 
pay, or to supply funds to pay, the obligations incurred in the 
conduct of the partnership business, does it make any real, busi- 
ness difference whether the aggregate or the entity theory is adopted? 

We believe that it does. We believe that the most important 
matter in all partnership law is that the law should make partners 
feel that partnership liabilities are their liabilities, to be met 
promptly by them out of all their assets, joint or separate. The 
law should give the partners no excuse for feeling that separate 
assets should not be touched until it has been demonstrated that 
joint assets are insufficient. 

The advocates of the entity theory are inclined to belittle the 
importance of the liabilities being the primary liabilities of the 
partners. They say that the partners can be reached via the part- 
nership and that consequently the result is precisely the same as 
though the liability of the partners were direct and primary. 

If a partnership liability is incurred, and is not met, and litiga- 
tion follows and that litigation is concluded, we agree that then 
the result is precisely the same under either theory. But what the 
creditor wants is prompt payment upon maturity, without litiga- 
tion. If the partnership is the debtor and the partners are not 
primarily liable, and there are not at the moment partnership 
funds available to pay the liability, there will be a disposition, at 
least by many partners, not promptly to rush into the breach with 
their separate assets, but, on the contrary, to expect the creditor 
to be “reasonable,” and not press matters until it is clear that the 
assets of the partnership are really inadequate. An “ultimate” 
liability may, so far as final results are concerned, be just as 

* Partnership, 1st ed., pp. 754-5. 
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burdensome as a primary liability, but it is not buttressed by the 
same moral responsibility that it be promptly met as is a primary 
liability. What the creditor wants is prompt payment upon ma- 
turity, and, as a practical matter, he is less likely to get such prompt 
payment if the partners do not think of their liability as primary. 

The advocates of the entity theory are inclined to belittle the 
importance of the distinction between a primary and a secondary 
liability, but business men are not. A secondary liability*is not 
appraised by business men as “Just as good” as a primary liabil- 
ity. Assume that a corporation issues its obligations and that a 
government or municipality guarantees such obligations, and that 
the government or municipality: also issues for other purposes 
obligations which are its primary obligations. One might suppose, 
as matter of theory, that the obligations of the corporation, upon 
which the government or municipal corporation is secondarily 
liable, would sell at a higher price in the market because there are 
two obligors. But frequently they sell at a lower price (when there 
are no other differences between the two issues with respect to 
property mortgaged or pledged as security, or with respect to rate 
of interest, or with respect to tax exemptions, or with respect to date 
of maturity, or with respect to callability or with respect to any 
other matter which can afford an explanation). That a secondary 
liability is appraised by investors as nol “just as good” as a pri- 
mary liability is a market fact. 

Before the Commissioners on Uniform State Laws recommended 
the final draft of the Uniform Partnership Act, a conference was 
called and some of those who attended were lawyers in general 
practice known to have large experience in partnership law. IDE. 
Lewis, the learned draftsman of the Uniform Partnership Act, 
states that at that conference ‘‘those with the largest practical 
experience present were opposed to regarding the partnership as a 
‘legal person’ because of the effect of the theory in lessening 
the partner’s sense of moral responsibility for partnership acts.” "° 

Advocates of the entity theory frequently say that the entity 
theory confirms mercantile conceptions. On some matters we 
believe that to be true (see p. 100); but, on this most important 
matter of all, we believe it to be untrue. If Adams, Brown and 
Clark are partners, doing business under the name of Adams & 

1 29 Harv. L. Rev. 173. 
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Co., and money is lent on a note signed in the name of Adams & 
Co., we believe that most (if not all) creditors think of that note 
as the direct, primary obligation of the persons who are doing 
business under that name. 

The law on this matter when originally formed was probably in 
accord with mercantile conceptions of that time; but, in any event, 
we believe that the conception of partnership obligations as the 
direct; primary obligations of the partners is in accord with mer- 
cantile conceptions of the present time. We believe that the atti- 
tude of most (if not all) business men would be that the law regards 
partnership liabilities as the direct, primary liabilities of the part- 
ners, and that the law ought so to regard them. 


We pointed out above (pp. 35, 36) that partners might in any 
one of three ways, be held liable to pay, or to supply funds to pay, 
partnership obligations. If the second way is followed, the liabil- 
ity of the partners, although direct, is secondary, and in our dis- 
cussion above our main emphasis has been laid upon the impor- 
tance of the liability’s being primary rather than secondary. 

If the first way of reaching the partners (pp. 35, 36) is followed 
(and as a matter of fact most, ff not all, of the advocates of the en- 
tity theory do follow that way), the objections to the adoption of 
the entity theory are increased. For it would be true not only that 
the partners’ sense of moral responsibility promptly to make pay- 
ment would be weakened, but also that no judgment or decree 
could be obtained against the partners until after an interval of 
time. “If the liability of the partners is a liability to supply it, 
the partnership, with funds sufficient to enable it to discharge its 
liabilities, that liability obviously cannot be enforced until it is 
determined how much is necessary. And that cannot be deter- 
mined until the amount of all the liabilities of the partnership 
and also the amount of all the assets of the partnership are deter- 
mined. A judicial proceeding is necessary, and that proceeding 
may be, and is likely to be, protracted. Until it is concluded, the 
creditors will not receive payment in full of the amount due them. 
All this is fatal to prompt payment. 

If the third way of reaching the partners (p. 36) is followed, 
and it is held that both it, the partnership, and they, the partners, 
are liable, the liabilities of the partners will be direct and primary. 
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But even this species of the entity theory is less desirable than the 
aggregate theory. The sole responsibility is not upon them, the 
partners; they only share the responsibility with 7, the partnership. 

We should think that the distinction between the third way 
and the second way is not bright enough to produce a marked 
difference in the conduct of the partners. If the law says that it, 
the partnership, is a debtor, partners are likely to feel that “it” 
is really the principal debtor, and that it is not “reasonable” that 
their separate assets should be touched until it has been demon- 
strated that the partnership’s assets are really insufficient (and not 
merely insufficient for the moment for causes which the partners 
may feel will shortly disappear). 

Let there be no blurring of the responsibility of the partners 
themselves. Let the light be focussed upon them; let them have no 
excuse for talking about the duties of “‘it.” 

We repeat that we believe that the most important matter in 
all partnership law is that the law should make partners feel that 
partnership liabilities are their liabilities, to be met promptly by 
them out of all their assets, joint or separate. The law should give 
the partners no excuse for feeling that separate assets should not 
be touched until it has been demonstrated that joint, or partner- 
ship, assets are insufficient. 


Under most (if not all) of the authorities, the obligations to 
strangers incurred in the conduct of a partnership business are 
the direct, primary obligations of the partners themselves. The 
partnership is not (without legislative sanction) treated as a legal 
unit for the purpose of acquiring obligations to strangers. 

In Francis v. McNeal,! the Supreme Court of the United States 
said: “The fact remains as true as ever that partnership debts are 
debts of the members of the firm, and that the individual liability 
of the members is not collateral like that of a surety, but primary 
and direct, whatever priorities there may be in the marshalling 
of assets.” 

The law seems to us to be clear that (apart from statute) a part- 
nership is not a legal unit for the purpose of incurring obligations 
to strangers. Not more than a corporal’s guard of authorities can 


11228 U. S. 695, 699, 33 Sup. Ct. 701, 702, 57 L. Ed. 1029, 1030, L. R. A. 
1915 E, 706, 707. 
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be mustered to oppose the army of authorities led by Francis v. 
McNeal. 


Some of the advocates of the entity theory make an argument, 
or explanation, with respect to suits on partnership obligations 
which we will now consider. (See also pp. 49, 50.) 

If a contract is made in the partnership name with a stranger, 
and the stranger brings suit for breach thereof, what legal unit or 
units does he name as defendants? The common law was that 
he must name as defendants the persons who were partners at the 
time the contract was made. He must name them, and he must 
name all of them. He was not permitted to name it, the partner- 
ship, instead of them. That is still the law, except as modified 
by statute. (See pp. 141-150, for a more complete and precise 
statement of the common law.) 

Why is this? Some advocates of the entity theory say that 
the suit is really against it, the partnership, and that the re- 
quirement that the partners be named as defendants is ‘merely 
procedural.” 

“Merely procedural’’ is one of the most elusive phrases in the 
law. It is a phrase the use of which frequently results in mental 
confusion. Moreover, the use of the phrase seems to us frequently 
to have been caused by mental confusion, and sometimes to have 
been caused by mental laziness. A troublesome objection is waived 
aside as being “‘merely procedural.”’ Whether a rule of law is, or 
is not, ‘“‘merely procedural” is something that we shall find it nec- 
essary to consider in many places in this treatise. 

We will put two cases upon which we hope that there may be 
general agreement, in one of which the rule would be ‘‘merely pro- 
cedural,’’ and in the other of which the rule would be more than 
“merely procedural,’’—would be a rule of substantive law. 

If the number of persons interested in the subject matter of a 
litigation were very large, and the proceeding were in equity, the 
courts from an early date allowed some of such persons to sue or 
be sued in behalf both of themselves and of the others. A few 
were made parties, and those few were treated as representatives 
of the others who were not made parties. This liberality in equity 
was the origin of suits by or against representative parties. Thus 
Gow said, in speaking of equitable remedies: ‘‘ Where it is imprac- 
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ticable, from their number, to make all the proprietors of a joint 
undertaking parties by name, and a sufficient number are brought 
before the court to represent the absentees, an objection for want 
of parties will not be suffered to prevail’’; and, conversely, where 
the parties to be made defendants are too numerous to render it 
practicable to prosecute a suit against all, a plaintiff who is not 
himself a partner “is at liberty to file a bill against a few of the 
partners or members only.” ” | 

This rule, we submit, is “merely procedural.” The court recog- 
nizes that the rights or obligations have been acquired or incurred 
by all, but, as the number of the persons interested is very large, 
equity permits a few named plaintiffs or defendants to sue or be 
sued on their own account and also in behalf of the others who are 
not so named. 

But now, on the other hand, assume that a number of persons 
are incorporated by legislative act, and that thereafter a right is 
acquired by the corporation or a liability is incurred by it. eben 
if suit is to be brought to enforce such right the corporation is the 
sole party plaintiff, and if suit is to be brought to enforce such 
liability, the corporation is the sole party defendant (p. 23). 

The act of incorporation is, we submit, something more than a 
regulation of procedure. As a consequence of that act, the parties 
are different from what they would have been if no such act had 
been passed; but they are different because, by force of the act, 
the rights and liabilities acquired or incurred in the conduct of the 
business, are in, or against, a legal unit other than the legal units 
in, or against, which they would have been if there had been no 
act of incorporation. 

And we submit that any legislative act or any rule of law laid down 
by the courts which determines what legal unit or units acquire rights 
or incur obligations is part of the substantive law, and cannot pro perly 
be said to be “merely procedural.” 

Now to return to the contention made by some of the advocates 
of the entity theory that, when a partnership liability is incurred, 


12 Partnership, 3d ed., pp. 143, 212. 

It may be noted, in passing, with respect to the scope of this procedure that 
it was held in Fischer-Schein Syndicate v. Lee, 295 Fed. 485, that in a suit to 
wind up the affairs and distribute the assets of an unincorporated syndicate 
all the shareholders were necessary and indispensable parties. 
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the rule that the partners must be named as defendants is ‘‘merely 
procedural.” Why do the courts require the partners to be named 
as defendants? Is it because the partnership is really the defend- 
ant, and the naming of the partners is the mode which the law 
provides for naming the partnership? Not at all. The reason 
that the partners must be made defendants is because the lia- 
bility is against them. 

The courts and frequently the legislatures have sought to sim- 
plify rules of procedure but never, so far as we know, to complicate 
them. If Adams, Brown and Clark are partners, doing business 
under the name of Adams and Co., and a liability is incurred in 
the conduct of the partnership business, it would be extraordinary 
that a court should hold that the liability was really against Adams 
& Co., but that nevertheless the proper procedure for bringing 
suit against Adams & Co. should be, not the simple pro- 
cedure of a suit against Adams & Co., but the more cumbersome 
procedure of a suit against Adams, Brown and Clark (and of course 
the greater the number of partners the more cumbersome such an 
alleged rule of procedure would be). 

Moreover, if the suit is really against the partnership, as a legal 
unit, why should the law still be so insistent that (in the absence 
of a statute to the contrary) all the partners must be both named 
and served? When a body of men is a legal unit, the usual method 
of acquiring jurisdiction over it is by serving some officer or agent, 
and it would be extraordinary that a court should hold that the 
liability was really against Adams & Co., but that in order to ac- 
quire jurisdiction over it all the partners must be named and served. 

Moreover, if the suit is really against the partnership, as a legal 
unit, why should the law still be so insistent that all the persons 
must be both named and served who were partners at the particular 
time the contract in question was made (or the tort or statutory 
liability incurred) rather than at the time suit is brought? If the © 
suit is really against the partnership, and partners must be named 
and served only as a means of acquiring jurisdiction over it, the 
natural requirement would be that those persons should be named 
and served who are partners at the time suit is brought. 


We said above (pp. 32, 33) that we should discuss five topics. 
We pass to the third. 
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3. Whether a partnership is a legal unit for the purpose of acquiring 
(a) title to real property; (b) title to chattels; (c) rights in action against 
strangers. 

a. Title to real property. 

The common law as to the effect of a conveyance of real prop- 
erty made, in form, to “Adams & Co.” or the “Boston Book Co.” 
continues to be as stated in the previous chapter (p. 20). 

There is a conflict as to what is a sufficient description of the 
partners. But we have found no authority for the proposition 
that at the common law the partnership is recognized as a legal 
unit for the purpose of acquiring title to real property. The thought 
of the courts is exactly to the contrary. The courts differ as to 
what is a sufficient description of the partners to enable them to 
take as grantees, but all the courts insist on what seems to them 
to be a sufficient description of the partners. A sufficient descrip- 
tion of them is needed because the title is to be in them. 

b. Title to chattels. 

In Harris, Woodson, Barbee Co. v. Gwathmey,’ the court was 
considering a statute which required that certain contracts relating 
to chattels should be registered, and that there should be an index 
“in the names of both the vendor and the vendee.” The court 
held that an index under the partnership name satisfied the statute 
and said (p. 280): “This copartnership, as such, was the vendee 
and the individual members thereof were not such vendees, within 
the meaning of that statute.” 

We think the court used the expression ‘‘this copartnership, as 
such” as equivalent to “this copartnership, as a legal unit,” and 
that therefore the reasoning of the court was based upon the en- 
tity theory. 

It may be noted that the court said that the copartnership, as 
such, was the vendee “within the meaning of the statute.” The 
court had previously held, in dealing with an alleged erroneous 
assessment upon partnership personal property, that, under the 
terms of the Virginia Code,!* “the firm and not the individual 


13 130 Va. 277, 107 S. E. 658. 

14 Commonwealth v. Schmelz, 114 Va. 364, 367, 76 S. E. 905, 906. 

15 The corresponding section in the General Laws, 1923, is 2307. “Tf the 
property belong to a company or firm, it shall be listed by and taxed to 
the company or firm.” 
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members of the partnership are considered as the owners of the 
partnership property. Its property is to be taxed to the ‘firm’— 
that is, to the partnership, and not to the individual members of 
the firm.’’ Of course a legislature may treat a partnership as a 
legal unit for a purpose if it desires to do so, and where there is a 
statute treating a partnership as a legal unit as the owner of prop- 
erty for the purpose of taxation, this may incline a court to hold that 
under another statute relating to partnership property the partner- 
ship, as a legal unit, may be treated as the owner of the property. 

The result of this case, even if there were no such other statute 
as was mentioned in the preceding paragraph, would be regarded by 
advocates of the aggregate theory as right. If the title to chattels 
is to be transferred to partners, the authorities are agreed that the 
partners are sufficiently described by the partnership name (p. 20). 
Partners are usually described by the partnership name in contracts 
relating to chattels, and the legislative requirement for indexing 
the vendees in a contract may well be held to be satisfied by such a 
description of the vendees as is sufficient in the contract itself. 

Contrast this case with Hanley v. American Railway Express 
Co.© The statute required that motor vehicles be registered “by 
the owner thereof,” and further provided that “upon the transfer 
of ownership of any motor vehicle or trailer its registration shall 
expire.’”’ An automobile was registered in the name of “The In- 
ternational Brotherhood of Steam Shovel and Dredge Men”? as 
owner. An action was brought to recover for damage to the auto- 
mobile in the name of Hanley who was operating the machine at the 
time of the accident, and was the secretary, treasurer and business 
agent of “Local No. 60” of the International Brotherhood. The 
writ and declaration were thereafter amended so as to add the names 
of the other three hundred or more persons who -were members of 
“Local No. 60” on the date of the accident. Between the date 
of the registration and the date of the accident there had been 
thirty or forty changes in the membership of “Local No. 60.” 

The court held that there could be no recovery. It did not pass 
upon the question whether the registration could be considered to 
be by all the members of “Local No. 60” at the time the registra- 
tion was made, for, even if it could, there had been changes in 
the membership of “Local No. 60,” and so a change in the 

16 244 Mass. 248, 138 N. E. 323. 
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ownership of the automobile, and the case was therefore con- 
trolled by the statutory provision that “upon the transfer of owner- 
ship of any motor vehicle or trailer the registration shall expire.” 

The court declined to treat the union as a legal unit in which 
the ownership of the automobile was vested. The ownership was 
vested in them, the members, and not in it, the union. 

The members of the union might have incorporated, but they 
had not done so. The court declined on its own motion to give to 
the unincorporated associates a corporate advantage (ap: 20) 2); 
and it found nothing in the statute indicating any intent on the part 
of the legislature to change the rules of the common law as to the 
ownership of chattels by unincorporated associates. We should 
suppose that, without doubt, the court would have reached the 
same result if the name in which the automobile had been regis- 
tered had been a partnership name. 

The question whether the title to partnership personal property 
is at the common law in the partnership as a legal unit may also 
be tested by considering the cases where it has been sought to 
convict a partner of a criminal offence because he has used partner- 
ship personal property for his separate benefit. The criminal 
liability of the partner will often depend on whether the title to 
such property is in the partnership as a legal unit,—if it is, he is 
criminally liable; if it is not, he is not merely the agent of another 
legal unit which is the owner but he is himself one of the owners, 
and will be saved from criminal liability. When the criminal lia- 
bility of the partner does depend on this, then, unless there is some 
statute making a partnership a legal unit for this purpose, the 
courts hold that the partner is saved from criminal liability.” 

c. Rights in action against strangers. 

Where a partnership contract is made with an outsider the part- 
ners, not the partnership, are the contracting parties. Thus in an 
action to recover under a Workmen’s Compensation Act, it was 
held that the partners, as so many individuals, were the employees. 
“A partnership is not a legal entity. In law it has no existence 
distinct from the persons who compose it.” * 


1 See In re Sanders, 23 Ariz. 20, 201 Pac. 93, 17 A. L. R. 980, and author- 
ities there cited. 

8 Angell v. White Eagle Oil & Refining Co., 169 Minn. 183, 186, 210 N. W. 
1004, 1005. 
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Furthermore, the common law still is that if a partnership right 
is to be asserted against strangers all the persons must be named 
as plaintiffs who were partners at the time the cause of action 
arose (p. 22), in the absence of an effective agreement to the 
contrary (see p. 343). This is true whether the right is ex con- 
tractu or ex delicto, and it is as true with respect to actions for 
damages to chattels as to actions for damages to real estate.” 

We have found just one case (out of the very large number de- 
cided by the courts) that seems to lend any support to the entity 
theory on this matter. This is Johnson & Co. v. Smith, decided in 
Iowa in 1841. The suit was brought in the partnership name. 
The defendant pleaded non assumpsit. Under this plea the defend- 
ant at the trial objected that a suit could not be maintained “by 
the plaintiffs without setting out their individual names.” This 
objection was overruled. The upper court said that no very 
weighty argument against allowing suits to be brought in this 
manner could be drawn from any other source than that of prec- 
edent. “The defendant dealt with the plaintiffs in their partner- 
ship capacity and under ¢heir partnership name. He could not 
therefore be surprised by the suit being commenced by them under 
that name. A recovery in the present action would be quite as 
effectual a bar to a subsequent suit for the same demand as though 
the names of the partners had been particularly set forth.” (Italics 
ours.) 

If the court had stopped, after saying this, we should not sup- 
pose that the case lent any support to the entity theory. The 
thought of the court was that the suit was by the partners, but 
that the objection that they had not been sufficiently described 
by the use of the partnership name could not be made under 4 
plea of non assumpsit. ; 

But the court proceeded to say that “if this could become a new 
question in the States of the Union, or even in England, we be- 


’° For recent cases, see Fred Gray Cotton & Gin Co. v. Smith, 214 Ala. 606, 
108 So. 532; Traweek v. Pecos &*c. Co., 288 S. W. (Tex. Civ. App.) 843 (con- 
version of chattels); Midland Oil Co. v. Moore, 2 F. (2d) 34, C. C. A., 8th Cir- 
cuit (conversion of chattels). As to the rights of the other partner or part- 


ners if one will not join as plaintiff, see Nightingale v. Scannell, 6 Cal. 506, 65 
Am. Dec. 525. 


*» 1 Morris (Iowa), 105, 
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lieve the courts would regard mercantile partnerships as persons 
in law, capable of sustaining or defending suits when brought by 
or against them in that capacity.” This dictum does lend sup- 
port to the entity theory. And statutes were shortly thereafter 
passed in Iowa under which a partnership may (not must) be 
treated as a legal unit for purposes of suit (pp. 175, 176). 

But this dictum did not give a lead which was followed by the 
courts in other jurisdictions. Considering that the dictum was 
made over eighty years ago and that it was not followed by the 
later decisions (in the absence of statute), we should not suppose 
it to be of large importance. 

Although the rule that suits must be brought by them, the part- 
ners, rather than by it, the partnership, is well settled, the advo- 
cates of the entity theory contend that this rule of law is ‘merely 
procedural.” (Cf. our discussion at pp. 42-44 of the similar con- 
tention with regard to suits against partners.) 

And to support this contention they cite cases in which it has 
been held that, if the suit is brought in the partnership name, that 
does not necessarily make the further proceedings of no legal 
effect. We mention such cases in the margin, and we think that 
none of them amount to more than Johnson & Co. v. Smith (the 
early Iowa case we have just considered) without the dictum. The 
decisions are all consistent with the thought that the suit is by 
the partners, but that the objection that they had not been suffi- 
ciently described by the use of the partnership name must be 
seasonably made by a proper pleading.”! 

After reviewing the law both as to suits by strangers to enforce 
partnership obligations (pp. 35-44), and as to suits to enforce 
partnership rights against strangers (pp. 47-49), it seems to us 


21 Moore v. Martin & Hoyt Co., 124 Ala. 291, 27 So. 252 (“‘Conceding that 
the judgment of the justice court is irregular as being based upon a complaint 
lacking certainty in its description of the plaintifi’s identity, whether corporate 
or individual, it does not follow that it should be quashed as void ”’); Spaulding 
Manufacturing Co. v. Godbold, 92 Ark. 63, 121 S. W. 1063, 29 L. R. A. (N. S.) 
282, 19 Ann. Cas. 947; Hawkins v. G. G. Simmons & Co., 165 Ark. 461, 264 
S. W. 963 (“It is further urged that the judgment is void because it does not 
affirmatively show whether appellees, G. G. Simmons & Company, constitute 
a partnership or a corporation. Such a defect in the judgment is not avail- 
able unless raised directly by demurrer or answer in the proceedings in which 
the judgment was rendered, for the judgment is not void . . . In addition to 
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to be clear that the reasons why the suit to enforce the partnership 
obligation must be brought against all the partners are (1) that 
the obligation has been incurred by them, and (2) that the law 
requires that the legal units that have incurred the obligation 
shall be made defendants. And, conversely, that the reasons why 
the suit to enforce the partnership right must be brought by all 
the partners are (1) that the rights have been acquired by them, 
and (2) that the law requires that the legal units in whom the 
rights are vested shall be made plaintiffs. 

To say that these rules are “merely procedural” seems to us to 
be a perversion of the thought of the courts. 


that principle, which is conclusive against the contention of appellant, it may 
be said that the fact that the initials of one of the copartners, if there exists 
a copartnership and not a corporation, is sufficient to obviate any defect in 
the judgment. If there is a corporation, the judgment is valid, and if there 
is a copartnership, there is a valid judgment in favor of the partner named in 
the proceedings’’); Dorsey v. Lawrence & Co., Hardin (Ky.), 508 (judgment 
will not be arrested if suit was brought in the partnership name); Fowler & 
Wild v. Williams, 62 Mo. 403 (‘‘Plaintiffs, by their firm name, commenced an 
action. . . . Defendant then moved in arrest of judgment, on the sole ground 
that the plaintiffs’ individual names were not set out. The court overruled 
the motion in arrest, and that is the only point disclosed by the record. An 
action, to be properly brought, should be commenced in the christian and 
surnames of the parties. But where the declaration is in the name of a firm, 
if advantage is sought to be taken of the defect, it should be done by a suitable 
motion before the trial is closed, so as to give the parties an opportunity to 
amend. If no such motion is made, and the cause proceeds to judgment, the 
judgment will not be void, but will be good after verdict’); Morgridge and 
Merrick v. Stoeffer, 14 N. D. 430, 104 N. W. 1112 (“‘Defendant’s contention is 
that the use of the partnership’s name to designate the plaintiffs in the sum- 
mons was a fatal irregularity, equivalent to an entire omission of the name of 
any plaintiff, and hence the summons was a nullity. It is true that the use of 
the partnership name as the only designation of plaintiffs was irregular. The 
summons was not, however, a nullity for that reason. The partnership name 
furnished the means of identifying the plaintifis and it can not therefore be 
said that the firm name was the same as no name. It was merely an irregu- 
larity which could be waived by the defendant, if he failed to object, and could 
be cured by amendment”); Pate v. Bacon & Co., 6 Munf. (Va.) 219 (judgment 
affirmed when there was an appeal therefrom on the ground that the names 
of the partners had not been set forth); Frisk v. Reigelman, 75 Wis. 499, 506, 
43 N. W. 1117, 17 Am. St. Rep. 198 (“Bringing the action in the firm name 
does not render the judgment void, but is a mere defect or irregularity, which 
is waived unless due objection be made thereto before judgment”). 
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The law deals with rights and obligations. A legal unit is what- 
ever has capacity to acquire a legal right and/or to incur a legal 
obligation (p. 15). When partnership rights are to be asserted, 
the law treats those rights as being in them, the partners, rather 
than in it, the partnership. When partnership obligations are to 
be enforced, the law treats those obligations as being against them, 
the partners, rather than against it, the partnership. These con- 
siderations knock the bottom out of the contention that a part- 
nership is a legal unit, wless it can be shown that these rules are 
“merely procedural.” 

But some advocates of the entity theory contend that the rules 
of law on two topics, (1) the application of partnership assets to 
partnership liabilities, and (2) claims by a partner against a part- 
nership, or vice versa, show that the courts today do treat a part- 
nership as a legal unit, and that therefore it is justifiable, in order 
to harmonize the law, to explain away as “merely procedural” 
the rules that suits must be by or against them, the partners, 
rather than it, the partnership. We will therefore proceed to con- 
sider those topics. 


We said above (pp. 32, 33) that we should discuss five topics. 
We pass to the fourth. 


4. Whether the law relating to the application of partnership assets 
to partnership liabilities shows that a partnership is a legal unit. 

Our discussion of this topic will be long, and it will tend to clear- 
ness if we subdivide it as follows: 


4a. The rights of a creditor who has obtained judgment against 
a partner for a separate debt. 

Ab. The application of joint assets in bankruptcy according to 
principles announced by bankruptcy courts. 

4c, The application of joint assets by the voluntary act of the 
partners to purposes other than the payment of joint debts. 


It is to be noted, with respect to all three subdivisions, that the 
classic differentiation was, not of partnership assets and liabilities 
from non-partnership assets and liabilities, but of joint assets and 
liabilities from separate assets and liabilities. 

Partnership assets and liabilities are joint assets and liabilities; 
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and, in most cases concerning partners, the differentiation of joint 
assets and liabilities from separate assets and liabilities will prove 
to be, in fact, equivalent to a differentiation of partnership assets 
and liabilities from non-partnership assets and liabilities. Cases 
have, however, arisen where the persons who were partners had 
jointly incurred a liability for a non-partnership purpose, and we 
consider those cases at length at pp. 80-84. But in nearly all of 
the cases to be considered in 4a, 4b and 4c, the joint liabilities 
were exclusively partnership liabilities. 


4a. The rights of a creditor who has obtained judgment against a 
partner for a separate debt. 

The judgment creditor can not obtain more than the judgment 
debtor could voluntarily convey. The rights of the judgment 
creditor with respect to the property out of which his judgment 
can be satisfied are derivative, and he is entitled only to that to 
which the judgment debtor is entitled. 

It would be obviously unfair to the other partners if one partner 
applied some of the joint assets to the payment of his separate 
debt.”” Each of the partners is entitled to have the joint assets 
used for joint purposes only. If they are used to pay debts, the 
debts must be joint debts. If joint assets are reduced through 
payment of debts, there ought to be a corresponding reduction in 
the liabilities of a// the partners. The funds available for payment 
of joint debts ought not to be diminished by one partner to relieve 
himself of a liability which rests upon him alone. 

Each partner is entitled, as between him and his fellow-partners, 
only to his share in joint assets which are not needed to pay joint 
debts. His judgment creditor is entitled to no more than that to 
which he is entitled. ; 


* The authorities are very numerous. For a recent case, see Smith v. Hall, 
217 Ky. 615, 290 S. W. 480. 

If there is a suit on a partnership claim, the defendant cannot set off the 
separate debt to him of one of the partners; the separate debt of the partner 
must not be satisfied by reducing partnership rights. Cannon vy. Lindsey, 85 
Ala. 198, 3 So. 676, 7 Am. St. Rep. 38; Sessoms v. Ballard, 160 Ark. 146, 152, 
254 S. W. 446, 448; Robertson v. Talbot, 2 Yerg. (Tenn.) 258. 

For the converse case, holding that a partnership debt cannot be set off 
to a separate debt, see First National Bank vy. Capps, 208 Ala. 207, 94 So. 109, 
mentioned at pp. 25, 26 in note 19 to Chapter I. 


ORDINARY PARTNERSHIPS 53 


It is true that, in early times, the courts of common law did 
allow the separate creditor of the partner to levy execution upon 
the partnership assets in violation of the principles stated above, 
and that relief to the other partners came from equity courts, or 
from the application of equitable principles by common-law courts. 
It is now generally recognized that the separate creditor of the 
partner must not interfere with the rights of the other partners, 
and that consequently he can only, by an appropriate proceeding, 
reach his debtor’s share in the surplus. 

In Fox v. Hanbury,”> Lord Mansfield quoted Lord Hardwicke as 
saying in 1747: “If a creditor of one partner takes out execution 
against the partnership effects, he can only have the undivided 
share of his debtor; and must take it in the same manner the 
debtor himself had it, and subject to the rights of the other partner.” 
(Italics ours.) 

In Taylor v. Fields,‘ the court decided that the creditor could 
take no more than his debtor had, and said (p. 397): ‘‘ What is the 
manner, in which the debtor himself had it? He had that, which 
was undivided, and could only be divided by first delivering the 
effects from the partnership debts. He who comes in as his com- 
panion, as joint-tenant with him, according to this doctrine of 
Lord Hardwicke must take it in the same manner the debtor him- 
self had it, subject to the rights of the other partners.’’ (Italics ours.) 

In Campbell v. Mullett,?> counsel in their argument said (p. 566): 
“Tt is settled, that the separate creditors of a partner have no right 
against the partnership property beyond the separate interest 
of that partner, his share upon a division of the surplus after pay- 
ment of the partnership debts—Taylor v. Fields. In order to de- 
termine whether that rule is applicable to the present case, it 
becomes necessary to consider the principles on which it rests. 
One principle is, that, by the nature of the contract between the 
partners, partnership property must be first applied to partnership 
purposes, and, among other purposes, to the payment of partner- 
ship debts; and it would be a breach of contract to apply it other- 
wise without the consent of all the partners. . . . The equity of the 
creditors is founded, as Lord Eldon has repeatedly stated, on the 

282 Cowp. 445 (1776). 


244 Ves. 396. 
25 2 Swanst. 551. 


54 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


equity of the partners. Another principle is, gui sentit commodum, 
sentire debet et onus; as the partnership property has been acquired 
by means of partnership debts, it ought first to be applied in 
discharge of them. A third principle may be, that, if one 
partner has paid more than his proportion, the first object, after 
payment of the partnership debts is, to place the partners on an 
equality, by reimbursing the advance; a principle constantly 
adopted in courts of equity: and the right is the same, whether 
the division is prior or subsequent to the payment of debts.” 
(Italics ours.) 

The rule is firmly established that the separate creditor of a 
partner can reach only the partner’s interest.2> Does this show 
that the courts think of the partnership as a legal unit? 

It is true that the result reached is the same as would be reached 
if the partnership were a legal unit. If it were a legal unit, the 
partnership assets would be its assets, and the partnership liabil- 
ities would be its liabilities. The partners would be in the same 
position as the shareholders of a corporation, and their creditors 
could simply reach their shares (p. 21). 

And some courts, influenced by this consideration, have said 
that a partnership is a legal unit. Thus in Johnson v. Shirley,” 
the court said (p. 456): ‘While in fact a partnership is composed of 
individual members, still a firm so constituted is recognized as a dis- 
tinct legal entity different and distinct from the persons who com- 
pose it. . . . Therefore, the principle is universally recognized 
that a partner’s interest in or title to the firm property is not an 
interest in or title to any specific property. The effects or property 
of the partnership belong to the firm so long as it exists, and not 
to the members who compose it. The share or interest of each of 
its members is the ultimate balance of the firm’s property or effects 
after payment in full of its debts and obligations and the adjust- 
ment or settlement of accounts between him and his co-partners.” * 


*® For recent cases see Porter v. Hartley, 67 Mont. 244, 216 Pac. 344; Romey 
v. Shearer, 139 Wash. 621, 247 Pac. 949, 

77 152 Ind. 453, 53 N. E. 459. 

*8 See also Parker v. Rolfe, 167 Ark. 245, 249, 267 S. W. 775, 776; Jensen 
v. Wiersma, 185 Iowa, 551, 552,170 N. W. 780, 4 A. L. R. 298 (but note our 
comment at p. 272 on the effect of Iowa statutes); Burrows v. Leech, 116 Mich. 
32, 38, 74 N. W. 296, 298. 
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On the other hand, it is plain that the judges who established 
the rule did not proceed on the conception that the partnership 
was a legal unit. The main reasons which led them to establish 
the rule were: (1) that the other partners, being themselves liable 
for partnership debts, had a right to insist against the individual 
partner that the joint assets should first be applied to payment of 
their joint debts; and (2) that since the creditor could take no 
more than his debtor had, the other partners had also a right to 
insist that the separate creditor of the partner should not obtain 
more of the surplus, remaining after the payment of joint debts, 
than the debtor partner could obtain after an accounting. The 
rule was established primarily because otherwise an obvious injustice 
would be done to the other partners. 

In Campbell v. Mullett,” counsel in argument also advanced as 
one of the reasons for the rule that, as the partnership property 
had been acquired by means of partnership debts, it ought first 
to be applied in discharge of them. Possibly the partnership 
creditors do have an independent, and not merely a derivative, 
right to insist that partnership assets be applied in the first instance 
to partnership debts; this is a matter which we discuss below (pp. 
65-78). Assuming that they do, the existence of this right would 
furnish an additional reason for the rule; the rights of the other 
partners would be reinforced by the independent rights of the 
partnership creditors. It would not, however, furnish any basis 
for the contention that the rule was adopted because the courts 
conceived of the partnership as a legal unit. 

The situation on the authorities is as follows: 

On the one hand, if a court did treat the partnership as a legal 
unit, the result would follow that a separate creditor of a partner 
could reach only the partner’s interest; and some courts have 
spoken of the law on this matter as though it showed that the 
partnership were a legal unit,—they clothe a familiar aggregate 
result in an entity dress. 

On the other hand, the courts which established the law on this 
matter did so by differentiating joint rights and liabilities from 
separate rights and liabilities (see pp. 52-54). They did not 
treat the partnership as a legal unit. This point of view is taken 
by most courts. 

292 Swanst. 551, 570, our p. 53. 
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4b. The application of joint assets in bankruptcy according to 
principles announced by bankruptcy courts. 

The bankruptcy courts applied the assets of bankrupt partners 
as follows: the joint assets were applied first to the payment of 
joint debts, and only the residue, if any (apportioned according 
to the rights of the partners inter se), was applicable to the payment 
of separate debts; and, conversely, the separate assets of each 
partner were applied first to the payment of his separate debts, 
and only the residue, if any, was applicable to the payment of 
joint debts. 

This rule is in two parts,—first, that the joint assets shall be 
applied primarily to joint debts; and, second, that the separate 
assets shall be applied primarily to separate debts. 

As to the first part of the rule Lord Loughborough said: ‘‘I was 
led to consider another thing: is it possible to admit a separate 
creditor to take a dividend upon the joint estate rateably with the 
joint creditors? No case has gone to that; and it is impossible; 
for the separate creditor at law has no right to sue the other part- 
ner. He has no right to attach the partnership property. He 
could only attach the interest his debtor had in that property.” * 

Lord Mansfield quoted Lord Hardwicke to the effect that if a 
creditor of one partner takes out execution against the partnership 
effects he could only have the undivided share of his debtor and 
must take it in the same manner the debtor himself had it and sub- 
ject to the rights of the other partner, and then said: “The as- 
signees, under a commission of bankruptcy against one partner, must 
be in the same state.” *' (Italics ours.) 

In Taylor v. Fields,3? the court said: “Lord Mansfield having 
stated what according to the course of the Common Law, as far 
as it respects trade between partners, is the rule, that a creditor 
taking out execution against a partner is directly in the place of 
the partner debtor, proceeds to shew, that by the same rule, where 
a partner becomes bankrupt, the assignees are put in the place of 
the partner, in whose right they come in, and by no means, as was 
argued by Mr. Plumer, by any rule arising out of the bankrupt 
laws; for nothing is said in any one of those Acts as to the creditors 

* Ex parte Elton, 3 Ves. 238, 240, 


1 Fox v. Hanbury, 2 Cowp. 445, 449, 
84 Ves, 396, 397, 
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of a partnership and the separate creditors of one partner. But 
the same Common Law applied in the case, where one partner 
becomes a bankrupt, provides, that the assignee of the bankrupt 
shall be in the same situation as that, in which a creditor taking out 
execution stood before those Acts.” (Italics ours.) 

In Duiton v. Morrison,*® Lord Eldon said that the doctrine of 
the court had long been, and was, ‘‘that upon an execution against 
one partner, or the quasi execution in bankruptcy,” no more could 
be taken than the debtor was entitled to after an account. 

Mr. Justice Gibson said: ‘‘This exclusive liability of the partner- 
ship estate to the joint creditors is founded on no equity peculiar 
to themselves, but results from the nature of the contract of part- 
nership which requires the joint debts to be paid before the equity 
can be settled between the partners, each being individually liable 
till all is paid.” *4 

Judge Lowell, after an exhaustive survey of the authorities, said: 
“The operation of the law of partnership which gives to any sep- 
arate partner or his assignee only his net share of the partnership 
assets,—a rule manifestly founded in justice and convenience— 
usually insures to the joint creditors a priority in the application of 
the joint estate, and therefore this half of the rule has seldom been 
questioned.” * 

The reasons for the first part of the rule are similar to the rea- 
sons for the rule that a separate creditor can reach, when there is 
no bankruptcy, only that to which his debtor is entitled after joint 
debts are paid and an account taken between the partners. The 
rights of the other partners make it inequitable that the particular 
partner should have more, and the rights of the separate creditor 
of that particular partner are merely derivative. The rights of 
the other partners are reinforced by the rights of the partnership 
creditors,—we think that, at least after bankruptcy, the partner- 
ship creditors have an independent equity to require joint assets to 
be applied to joint debts. But, even if we are right in thinking that 
at least after bankruptcy the partnership creditors have an inde- 
pendent equity, this would not furnish any basis for the conclu- 
sion that the rule requiring that in bankruptcy joint assets should 

3317 Ves. 193, 206. 


34 Bell v. Newman, 5S. & R. (Pa.) 78, 92. 
35 In re Wilcox, 94 Fed. 84, 104. 
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first be applied to joint debts was adopted because the courts 
treated the partnership as a legal unit. 

No such thought was in the minds of the judges who established 
the rule. They thought of the partnership assets as joint assets. 
There can be no joint assets unless there are two or more owners, 
and, if the partnership were a legal unit, owning the assets, the 
assets would be, not joint, but ifs separate assets. Similarly, the 
judges thought of the partnership debts as joint debts. They were 
not the debts of a single legal unit, the partnership, but were the 
debts of the two or more partners. 


We said above (p. 56) that the rule is in two parts,—first, that 
the joint assets shall be applied primarily to joint debts; and, 
second, that the separate assets shall be applied primarily to sep- 
arate debts. We pass now to the second part of the rule. 

The traditional version of the history of the law on this matter 
is that the priority of separate creditors in separate assets was law 
at least as early as the time of Lord Hardwicke; that Lord Thur- 
low departed from this and held that joint creditors might com- 
pete with separate creditors for satisfaction out of the separate 
assets; and that Lord Loughborough restored the old rule, with 
some exceptions. This was Lord Eldon’s understanding,®* but 
Judge Lowell has, in his learned opinion in Jn re Wilcox, stated 
his reasons for believing that the old authorities have been mis- 
understood. 

The courts have not been unanimous in holding that there is 
such second part to the rule, * but most of the authorities have 
sanctioned it. 


% See Ex parte Clay, 6 Ves. 813. 

794 Fed. 84. 

See Robinson v. Security Company, 87 Conn. 268, 87 Atl. 879, and the 
authorities there cited. 

In Matter of Peck, 206 N. Y. 55,99 N. E. 258, 41 L. R. A. (N. S.) 1223, the 
court held that where partners have committed a tort, since their liability 
therefor is joint and several, the injured person can prove in full against both 
the joint and the separate estates. 

In Chemical Co. v. Walston, 187 N. C. 817, 822, 123 S. E. 196, 198, the court 
held that, since partnership debts were by statute made joint and several, 
partnership creditors “are entitled to have their claims allowed in full, both 
as against the assets of the firm and also against the individual assets of a 
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This second part of the rule gives a result contrary to the result which 
would follow from the entity theory. 

This was brought out by Cory who believed that the partner- 
ship should be treated as a legal unit. He thought that the part- 
nership ought to have a claim against each partner for an amount 
sufficient to enable the partnership to pay its debts, and that the 
partnership should be allowed to prove this claim against the sep- 
arate estate of a partner in competition with the separate creditors 
of the partners (see pp. 36-38). 

We have already noted that an extract from Cory was reproduced 
by Lindley, and became familiar to the profession (p. 38). 

That the result advocated by Cory is contrary to most of the 
authorities is clear. Indeed, when the Uniform Partnership Act 
was being drafted, and it was being debated whether it should be 
drawn on the entity or the aggregate theory, eminent members of 
the profession feared that if it were based on the entity theory, 
results would be produced different from the results with which 
the profession was familiar under the joint and separate rule; Dr, 
Lewis, the learned draftsman of the Uniform Partnership Act, has 
stated that this was one of the causes impelling him to the conclu- 
sion that the act ought to be drawn on the aggregate theory.” 

Professor Williston, in a defence of the propriety of drawing 
the Uniform Partnership Act upon the aggregate theory, said: 
“An extreme illustration of the difficulty of introducing wholly 
new principles in the law of partnership may be found by consider- 
ing the provisions of the bankruptcy law. Under the bankruptcy 
law the old rule of distribution—joint assets primarily to joint 
creditors, and separate assets primarily to separate creditors—is 
enacted. If the entity theory should be consistently followed in 
the Uniform Act, the provisions would be that joint assets went 
to joint creditors, and individual creditors acquired no right unless 
after paying all joint creditors there remained an excess. In that 
case the excess would be distributed among the partners’ estates 


partner, to the end that they may thus concurrently enforce the two liabilities 
and obtain their rateable share of each fund.” 

For other cases where proof is allowed against both the joint and the separate 
estates because the creditor had both the joint obligation of the partners and 
also the separate obligation of a partner, see pp. 62-64, and note 45 on p. 63. 

39 29 Harv. L. Rev. 306, 307. 
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as the equities between the partners might require, and thus would 
become part of the separate estates and applicable to the partners’ 
individual debts. But the rights of the partnership creditors would 
not be confined to the firm’s assets. The firm as a separate entity 
would have a right for any deficiency in its assets as compared 
with its liabilities against the individual partners’ estates as con- 
tributories and could prove this claim in competition and on an 
equality with the individual creditor.” (Italics ours.) * 

We saw above (pp. 35, 36) that if the entity theory were 
adopted, there were three ways of reaching the partner; but that 
most (if not all) advocates of the entity theory follow Cory as to 
the way in which a partner may be reached. However, as is shown 
in the margin, the second part of this rule gives a result contrary 
to the result which would follow from the entity theory, xo matter 
which one of the three methods of reaching a partner is adopted.* 

The result of this second part of the rule is the same as the re- 
sult which would be reached if the partnership were a legal unit, 
and the claim of the partnership against a partner (to supply funds 
sufficient to enable it to discharge its liabilities) were a deferred 
claim, subordinate to other claims against the partners. An advo- 
cate of the entity theory may attempt so to explain it. But then 
the question arises: why should this claim be deferred to other 
claims against the partner? We submit that, if the entity theory 
be adopted, no adequate reason can be given for deferring the 
claim of the partnership. 

If, on the other hand, the partnership, liabilities are regarded 
not as the liabilities of the partnership but as the liabilities of the 
partners, this second part of the rule becomes understandable. 
This second part is a balancing counterweight to the first part. 


“U. of P. L. Rev., New Series, Vol. 54, p. 210. 

“' The second way of reaching a partner would be to treat him as a surety 
for the partnership (p. 36). It would then follow that the creditor could 
prove against the partnership, as primarily liable, and also against a partner 
as secondarily liable. There would be no ground for postponing such liability 
of a partner to any other of his liabilities. 

The third way of reaching a partner would be to treat him as primarily liable 
as well as the partnership (p. 36). It would then follow that the creditor could 
prove against both the debtors,—the partnership and the partner. There 
would be no ground for postponing such liability of a partner to any other of 
his liabilities, 
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The partners are in bankruptcy. The separate creditors and 
the joint creditors press for satisfaction. The court differentiates 
between the joint assets of the partners, and the separate assets 
of each. When the separate creditors try to reach the joint assets, 
the court stays them; priority is given to the joint creditors. But 
then, as a consolation to the separate creditors, when the joint 
creditors try to reach the separate assets, the court now stays 
them; priority is given to the separate creditors. 

The court divides the creditors of the partners into two classes, 
the joint and the separate. But all are creditors of one or more 
of the partners. It is because one class of creditors (the sep- 
arate creditors) has been postponed as to one class of assets that 
there is any justification for postponing the other class of cred- 
itors (the joint creditors) from the other class of assets. Separate 
creditors and joint creditors clash twice,—once with respect to 
joint assets and then again with respect to separate assets. Most 
of the courts have not felt comfortable about letting the first 
clash result in a victory for the joint creditors, and then letting 
the second clash result in a draw. The courts console the separate 
creditors for their defeat in the first clash, by giving them victory 
in the second clash. 

But now assume that the partnership is a legal unit. Then, on 
a bankruptcy, of course all the assets of the partnership go to its 
creditors. There is nothing to argue about. There is no clash 
between two classes of creditors. There is only one thinkable way 
for applying the assets of the partnership. Then we come to the 
creditors, not of the partnership, but of a partner. He has various 
creditors. One of these creditors is the partnership of which he 
was a member. We submit that no adequate reason can be given 
for deferring the claim of the partnership to other claims. There 
is no basis for any consolation doctrine. 

We conclude, therefore, (1) that the first part of the rule gives 
a result which is consistent with both the aggregate and entity 
theories, but that the judges who established that rule did so, not be- 
cause they regarded the partnership as a legal unit, but because they 
differentiated the joint assets and liabilities of the partners from 
their separate assets and liabilities; and (2) that the second part of 
the rule gives a result contrary to the result which would follow 
from the entity theory. 
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The differentiation of the joint assets and liabilities of the part- 
ners from their separate assets and liabilities had another conse- 
quence. Suppose that Adams, Brown and Clark are partners 
doing business under the name of Adams & Co. They ask a bank 
to lend them money on a note signed in the name of Adams & Co. 
The bank declines to do so, unless Adams indorses the note. Adams 
does indorse the note, and the bank then lends the money. The 
bank intended to protect itself both by (1) the joint promise of 
Adams, Brown and Clark, and also by (2) the separate promise of 
Adams, and the borrowers agreed that it should be so protected. 

Would the law give effect to this? Suppose the partners become 
bankrupt. The court will differentiate joint assets and liabilities 
from separate assets and liabilities. May the bank prove both 
against the joint assets of Adams, Brown and Clark and also the 
separate assets of Adams? 

If it may not, the indorsement of Adams is valueless. For so 
long as there is a solvent partner, the indorsement is unnecessary 
for the protection of the bank; and, the moment that owing to 
insolvency the indorsement might be of value in protecting the 
bank, it is not allowed to have that effect. 

The old authorities refused to allow the double proof. But, in 
Ex parte Bevan,” Lord Eldon said: ‘‘In bankruptcy for some rea- 
son, not very intelligible, it has been said, the creditor shall not 
have the benefit of the caution he has used. I never could see, 
why a creditor, having both a joint and a several security, should 
not go against both estates. But it is settled, that he must 
elect.” 

And Lord Eldon’s view that double proof ought to be allowed 
has come to prevail in both countries. In England this result was 
reached by statute. In Ex parte Honey,'* Mellish,-L. J., said: ‘“The 
only conclusion I can draw is, that it was the intention of the 
Legislature that wherever there was a joint and separate contract, 
and joint and separate estates being administered in bankruptcy, 
the creditor should be entitled to prove against both the joint and 
separate estates.” 

In this country Lord Eldon’s view came to prevail through 
judicial decisions. A creditor who is both a joint creditor and a 

4210 Ves. 107. 

41, R, 7 Ch, App. 178, 183, 
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separate creditor may prove in full against both the joint and the 
separate estates (although his receipts from both must of course 
not exceed the amount of his debt). In Roger Williams National 
Bank v. Hail,‘ the court said: “In view of the modern decisions 
and the general agreement of opinion, we think it unnecessary to 
argue elaborately for the right of a creditor who has required two 
contracts binding two distinct estates to insist upon both.” Other 
authorities, accord, are cited in the margin.” 

The same result has been reached in a case where partners com- 
mitted a tort, since their liability therefor was joint and several * 
(p. 22); and in a case where partnership contractual liabilities had 
by statute (p. 208) been made joint and several.” 

And it is to be noted that the law has not been changed by any- 
thing in the Negotiable Instruments Law. Section 81 of that law 
provides: ‘‘Where a person, not otherwise a party to an instrument, 
places thereon his signature in blank before delivery, he is liable 
as indorser.” In Fourth National Bank v. Mead,* Mead and Mason 
were partners, doing business under the name of Mead, Mason & 
Company. Promissory notes were issued to the plaintiff, signed 
in the partnership name. Mead wrote upon the back of each note 
before delivery: “‘Waiving demand and notice, Edward C. Mead.” 
Mead died, insolvent. The question before the court was “whether 
such notes can be proved against both the partnership estate and 
the estates of the individual partners.” 

The argument was made that Mead was not “a person, not 
otherwise a party” to the instrument, since he was one of the joint 
makers. But the court held that the claims on the notes should be 
allowed against the estate of Mead. It referred to Roger Williams 
Nat. Bank v. Hall (see above) and said (p. 523): “The liability of 
a partner indorsing before delivery the paper of his firm heretofore 
has been treated as distinct from that incurred by him as copartner. 
It adds in many instances to the value and to the ease of sale of the 

44160 Mass. 171, 35 N. E. 666. 

45 In the Matter of Peter Farnum, 6 (Boston) Law Reporter, 21; Ex parte 
Nason, 70 Me. 363; Matter of Gray, 111 N. Y. 404, 18 N. E. 719; Jamison’s 
Estate, 163 Pa. St. 143, 29 Atl. 1001; Bank of Reidsville v. Burton, 259 Fed. 
218, 219; Mitchell v. Hampel, 48 Sup. Ct. 308. 

40 Matter of Peck, 206 N. Y. 55, 99 N. E. 258, 41 ee Aw (Neos) 220% 


4 Chemical Co. v. Walston, 187 N. C. 817, 822, 123 S. EB, 196, 198. 
48216 Mass. 521, 104 N. E. 377, 
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firm paper. This rule of law ought not to be treated as abrogated 
unless plainly required by the terms of the act.” 

It then said (p. 523): “Construing with accuracy the crucial words 
of § 81, a person who as an individual signs upon the back of a prom- 
issory note is ‘not otherwise a party to’ that instrument in the 
same capacity, because liable through membership in the firm 
whose name appears as maker. In the sense in which the word 
‘party’ there is used, the partnership which makes the note is the 
‘party’ liable as maker, although there may flow as a subsidiary 
inference of law an individual liability of each partner in default of 
firm assets. In this aspect and for this purpose the partnership 
may be treated as personified and as an entity separate from the 
individuals who compose it.” 

Owing to the wording of the statute, the court had to choose 
between (1) abrogating a well-established rule of law upon which 
business men were constantly relying, or (2) construing the statute 
to show the intent of the legislature to be that a partnership should 
be treated as a legal unit “in this aspect and for this purpose.”’ 

Of course the legislature did not intend to abrogate the. rule of 
law announced in Roger Williams Nat. Bank v. Hall. The decision 
is that, by force of a statute, a partnership will be treated as a 
legal unit for a specified purpose.” 


The differentiation of joint assets and liabilities from separate 
assets and liabilities had a further and an analogous consequence 
with respect to proof by a secured creditor. In equity, the gen- 
eral rule is that a secured creditor has both his right in rem and his 
right in personam, and that he is entitled to prove in full on his 
tight in personam, without surrendering or crediting the value of 
his security (of course his receipts from both sources must not 
exceed the amount of the debt). He has a right in personam which 
is for 100% of the debt, and his right to prove on that is not cut 
down because he was cautious enough to require security also.* 


See, accord, International Trust Co. v. M yers, 252 Mass. 94, 97, 147 N. E. 
591, 592, aff'd 47 Sup. Ct. 372. See also National Exchange Bank v. Lubrano, 
29 R. I. 64, 68 Atl. 944, 

° Merrill v. National Bank of Jacksonville, 173 U. S. 131, 19 Sup. Ct. 360, 
43 L. Ed. 640; Aldrich v. Chemical National Bank, 176 U. S. 618, 20 Sup. Ct. 
498, 44 L. Ed. 611; Hale v. Leatherbee, 175 Mass. 547, 56 N. E. 562; Tebbets 
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This rule, however, was not always followed in bankruptcy, 
even where there was no specific statutory provision on the matter. 
“A creditor,” said Lindley, ‘whose debt is secured by a mortgage 
or pledge is not allowed to retain his security and also to prove in 
competition with the other creditors. Such a creditor cannot 
prove his debt or any part of it without giving the other creditors 
the benefit of his security. This, however, he can do in one of 
two ways, viz., either realize his security and prove for the balance 
then remaining due to him, or give up his security altogether and 
prove for his whole debt.” *! 

But if a joint creditor receives as security property which is not 
joint property, even if it is the separate property of a partner, the 
general rule applies and the creditor may enforce his security and 
also prove in full against the joint estate (of course his receipts 
from both sources must not exceed the amount of the debt).*? 


It is to be noted that the results (1) of allowing proof against 
both the joint and the separate estates, and (2) of allowing a se- 
cured joint creditor to realize on his security, if it is mot joint prop- 
erty, and nevertheless to prove in full against the joint estate are 
both results which would be reached under the entity theory, and 
that the results are frequently expressed by the courts in language 
which befits the entity theory. 


4c. The application of joint assets by the voluntary act of the part- 
ners to purposes other than the payment of joint debts. 

In 4a we dealt with a proceeding in invitum,—the levy of execu- 
tion in behalf of a separate creditor. In 4b we dealt with the ad- 
ministration of the joint assets in bankruptcy,—when they had 
passed out of the control of the partners and had been brought im 
custodiam legis. In 4c we inquire whether, before the joint assets 
have been brought im custodiam legis, the partners may by their 


v. Rollins, 192 Mass. 169, 78 N. E. 299; People v. Remington, 121 N. Y. 328, 
24 N. E. 793, 8 L. R. A. 458. 

51 Partnership, 1st ed., p. 989. 

52 Fx parte Peacock, 2 Gl. & J. 27; In re Mertens, 144 Fed. 818, affirmed 
under the name of Hiscock v. Varick Bank of New York, 206 U. S. 28, 27 Sup. 
Ct. 681, 51 L. Ed. 945. Conversely, if a separate creditor receives partnership 
property as security, the creditor may enforce his security and also prove in 
full against the separate estate. In re Plummer, 1 Phillips, 56. 
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voluntary act apply joint assets to purposes other than the pay- 
ment of joint debts. 

The root authority is Ex parte Ruffin,®® decided by Lord Eldon 
in 1801. A partnership between A and B was dissolved by mutual 
assent. A assigned to B his interest in the partnership assets, and 
B covenanted with A to pay the partnership debts and also to pay 
A asum of money. There was evidence that all the partnership 
creditors knew of the dissolution and the assignment of the prop- 
erty. B continued the business and seventeen months later be- 
came bankrupt. A was still solvent. The question was whether 
the partnership creditors were entitled to have the assets which 
had formerly been partnership assets applied in payment of their 
debts. Lord Eldon was of opinion that they were not. 

He said that if two partners owed joint debts and had joint 
effects, clearly their creditors had no lien whatever upon the part- 
nership effects. In bankruptcy, the assignees stood in the place 
of the bankrupt, and could take no more than he could, and con- 
sequently nothing until partnership debts were paid; similarly 
upon a dissolution without any special agreement, or upon a dis- 
solution by effluxion of time; in such cases, to wind up the accounts 
the debts must be paid and the surplus be distributed in propor- 
tion to the different interests. ‘Jn all these ways the equity is not 
that of the joint creditors, but that of the partners with regard to each 
other, that operates to the payment of the partnership debts. The 
joint creditors must of necessity be paid in order to the administra- 
tion of justice to the partners themselves.”’ (Italics ours.) But the 
case before him was different. Here the parties had, in good faith, 
transmuted the joint property of A and B into the separate prop- 
erty of B; therefore upon the bankruptcy of B this property must 
be dealt with as the separate property of B. “‘A bona fide trans- 
mutation of the property is understood to be the act of men acting 
fairly, winding up the concern; and binds the creditors.” 

Lord Eldon’s reasoning was certainly not based on the entity 
theory. In considering the partners, and the assets acquired and 
the liabilities incurred in the conduct of the partnership business, he 
thought of the assets as their assets, and of the liabilities as their 
liabilities. Since the assets were their assets, they could transmute 
joint assets into separate assets, provided they acted in good faith. 

536 Ves. 119. 
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It is to be noted that his reasoning was not inconsistent with 
saying that the partnership creditors might have a standing to 
complain of a transmutation of joint assets into separate assets 
which was made by partners who did mot act in good faith. He 
did not say that every transmutation of the property bound the 
creditors, but only that a bona fide transmutation bound them, and 
that on the facts of the case before him there had been a bona fide 
transmutation. Indeed, in Ex parte Williams,** he said: “I have 
frequently, since I decided the case Ex parte Ruffin, considered it; 
and I approve that decision. In a subsequent case the dissolution 
took place only a week before the question arose; and the true 
question, I thought, was upon the bona fides of the transaction; 
whether that, which had been joint estate, had become separate 
estate.” 

His reasoning is wholly consistent with saying that, if the part- 
ners have not acted in good faith, the partnership creditors may 
have a direct right to compel the application of joint assets to 
joint debts. On the one hand, so long as the partners act in good 
faith, the right of the creditors to have joint assets applied to 
joint debts depends upon whether the partners or any one of them 
may compel such application; the right in such case is derivative 
only; therefore if no partner has such a right, no creditor has such 
aright. But, on the other hand, if the partners do not act in good 
faith, then Lord Eldon’s thought would seem to have been that the 
creditors did have a direct right to compel such application. He 
thought that “the true question . . . was upon the bona fides of 
the transaction.” 

And, in the very numerous authorities decided since Ex parte 
Ruffin, there has been a very general recognition by the courts of 
an independent right in the partnership creditors to compel the 
application of joint assets to joint debts, if the partners have not 
acted in good faith. The great conflict in the authorities has been 
as to what acts by the partners were consistent with good faith. 

In Ex parte Mayou,* two partners were very much embarrassed. 
Several legal proceedings were pending against them. They were 
unable to get bills renewed, or to obtain further advances. The 
partnership was dissolved. A conveyed his interest to B, and B 


411 Ves. 3. 
54 De G., J. & S. 664. 
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covenanted to pay the partnership debts. Neither of the partners 
was, in fact, solvent. There might have been some expectation on 
the part of B that, if he succeeded in obtaining advances, the busi- 
ness would become profitable; but the circumstances were such 
that the partners must have known that it was doubtful whether 
they were solvent. 

Lord Westbury refused to let this transaction stand. He based 
his decision on two grounds,—first, that the assignment was a 
fraudulent conveyance under the Statute of Elizabeth (this por- 
tion of the opinion is discussed in the margin **); and second, that 
it was fraudulent under the bankruptcy statute. 

He said that the conveyance was fraudulent under the 67th 
section of the Bankrupt Law Consolidation Act, 1849, which pro- 
vided that if any trader shall ““make or cause to be made, either 
within this realm or elsewhere, any fraudulent grant or conveyance 
of any of his lands, tenements, goods or chattels, or make or cause 
to be made any fraudulent surrender of any of his copyhold lands 
or tenements, or make or cause to be made, any fraudulent gift, 
delivery, or transfer of any of his goods or chattels [he] shall be 
deemed to have thereby committed an act of bankruptcy.” 

He said the conveyance was fraudulent under the Bankruptcy 
Act “because it had for its immediate and necessary object and 
consequence the alteration of the property in such a manner as 
would defeat or delay the joint creditors. The joint property is 
taken out of the reach of the joint creditors if effect is given to the 
assignment.” 


The statute 13 Eliz. c. 5 is sometimes summarized by saying that it makes 
void, except as against bona fide purchasers, conveyances made with intent to 
delay, hinder or defraud creditors. Whenever a debtor.transfers assets with- 
out consideration, and his remaining assets are insufficient to pay his debts, 
his creditors are defrauded within the meaning of the statute. Lord West- 
bury was of opinion that since B was insolvent his promise to A to pay the 
partnership debts was no consideration. Sed gu. The promise of an insol- 
vent is not worth par, but it is worth something. If the transaction had 
stood, A would have had the right to prove against B for the whole amount 
of partnership debts which A was obliged to pay, whereas, if there had been 
no assumption of the debts by B, A could have proved for only one-half of 
that amount. See Armstrong v. Fahnestock, 19 Md. 58; Howe v. Lawrence, 
9 Cush. (Mass.) 553, 57 Am. Dec. 68. But the reasoning of the court in Darby 
& Co. v. Gilligan, 33 W. Va. 246, 10 S. E. 400, is like that of Lord Westbury. 


ORDINARY PARTNERSHIPS 69 


He regarded Lord Eldon’s references in Ex parte Ruffin *’ and 
Ex parie Williams * to bona fides “as being nothing more than a 
short expression of that principle which has been expanded more 
fully into the form now found in the 67th section of the Act of 
1849.” That is, he thought that a transmutation of joint into sep- 
arate property made under the circumstances of the case at bar 
was not made in good faith, as Lord Eldon had used that expres- 
sion, and that any transmutation not made in good faith was a 
fraudulent conveyance under the bankruptcy statute. 

Ex parte Mayou decides that the joint creditors do, on such 
facts, have an independent right to compel the application of 
joint assets to joint debts. 

This decision is not only not inconsistent with Lord Eldon’s rea- 
soning, but is based upon his reasoning in Ex parte Ruffin and Ex 
parte Williams. It not only does not conflict with the decision in 
Ex parte Ruffin, but is complementary to that decision.” 

We think it has been frequently—indeed, generally—overlooked 
that a transmutation of joint property into separate property may 
be fraudulent under a bankruptcy statute even if it is not a fraud- 
ulent conveyance under the Statute of Elizabeth. The bankruptcy 
statute directs that joint property and separate property shall be 
applied in different ways. Then it may well be that a bankruptcy 
court should not consider solely the quality of the assets when 
they have actually been brought im custodiam legis, but should also 
consider the acts done by insolvent partners which have changed 
the quality of the assets, prior to the time when they have actually 
been brought im custodiam legis. Changes made by insolvent 
partners may, if this thought is sound, be upset, not on the ground 
that they are fraudulent conveyances under the Statute of Eliza- 
beth, but on the ground that, if allowed to stand, they would 
prevent the proper distribution of the assets under the bankruptcy 
statute. 

Let us turn back for a moment to 4b above, where we were con- 
sidering the administration of joint assets in bankruptcy (pp. 56- 
65). We think that there will be general agreement that, once 
the joint assets have been brought within the jurisdiction of the 

EuGnVies, L19} 


8811 Ves. 3. 
59 See, accord, Ex parte Snowball, 7 Ch. App. 534, 546. 
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bankruptcy court, the right of partnership creditors to have joint 
assets applied to joint debts is not derivative only. At least as 
soon as the property passes im custodiam legis, the rights of the 
partnership creditors are independent. The rule of administration 
that joint assets are to be applied to joint debts was of judicial 
origin,—it was made by. the courts themselves. But this rule of 
administration was later confirmed by statute, and certainly, as 
soon as the statute commands the application of joint assets to 
joint debts, the rights of the partnership creditors are not derivative 
only. 

That being so, it seems to us that it is proper for a bankruptcy 
court to consider what the partners have done when, so to speak, 
they were within the shadow of the bankruptcy court, although 
they had not yet crossed the threshold. If partners are in fact 
insolvent and the circumstances are such that they must know 
that it is doubtful whether they are solvent, a court may well 
hold that the partnership creditors forthwith have independent 
rights to have the joint assets applied to joint debts, and that any 
transmutation of joint property into separate property, or any 
application of it in payment of separate debts, is an attempt to 
prevent the proper distribution of the assets under the bankrupt 
law, is an attempted fraud upon the partnership creditors, and 
is consequently a fraudulent conveyance within the terms of such 
a statute as the Bankrupt Consolidation Act, 1849 (p. 68). 


In this country, the influence and prestige of Ex parte Ruffin 
have been very great. On similar facts nearly all of the authorities 
have given a similar result. More than that, most of the author- 
ities have followed Lord Eldon’s reasoning in answering other 
questions relating to the right of partnership creditors to require 
joint assets to be applied to joint debts. This right, Lord Eldon 
said, was a derivative right. “In all these ways the equity is not 
that of the joint creditors, but that of the partners with regard to 
each other, that operates to the payment of the partnership debts.” 

If the right of the partnership creditors is derivative only, then 
it follows that, if the partners unanimously agree that the joint 
assets be applied to purposes other than the payment of joint 
debts, the partnership creditors have no standing to object. 

But it is again to be noted that Lord Eldon decided no more 
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than that the rights of the partnership creditors were derivative 
only, so long as the partners acted in good faith. And we have seen 
that in later English cases the courts decided that the partnership 
creditors had an independent right to object to an application of 
the joint assets to purposes other than the payment of joint debts, 
at least if such application were made by partners who were in- 
solvent and the circumstances were such that they must have 
known that it was doubtful whether they were solvent. 

We submit that Ex parte Mayou™ is complementary to Ex parte 
Ruffin and that it is regrettable that a court which follows Ex 
parte Ruffin should not also follow Ex parte Mayou. And there is 
some authority in this country that may properly be cited in sup- 
port of the proposition that partnership creditors do have an inde- 
pendent right to object to an application of the joint assets to 
purposes other than the payment of joint debts if such application 
were made by partners who were insolvent and the circumstances 
were such that they must have known that it was doubtful whether 
they were solvent. 

But the weight of authority in this country is contrary to that 
proposition. It is true that, on the one hand, the courts all say 
that the application of the joint assets to purposes other than the 
payment of joint debts will not withstand the attack of partner- 


04 De G., J. & S. 664. 

816 Ves. 119. 

«2 Pritchett v. Pollock & Co., 82 Ala. 169, 2 So. 735 (partners applied partner- 
ship assets to individual debts “secretly, under a recital that they were the 
debts of the partnership”); Keith v. Fink, 47 Ill. 272 (partners made an assign- 
ment, therefore they not only knew that they were insolvent, but had also 
given up the struggle to go on); Cron v. Cron’s Estate, 56 Mich. 8, 22 N. W. 
94 (partners mortgaged partnership assets to secure joint non-partnership 
debt and made an assignment six days later). 

There is also some authority which goes further and holds that the partner- 
ship creditors have such independent rights if such application were made by 
partners who were insolvent and ought to have known that they were insol- 
vent. In Bank v. Durfey, 72 Miss. 971, 18 So. 456, 31 L. R. A. 470, 48 Am. 
St. Rep. 596, a large part of the partnership assets were applied to payment 
of the several debts of the two partners. Some partnership assets remairied, 
and the partners testified that they expected to pay the partnership debts 
from the remaining assets. The court was satisfied that the partners were, in 
fact, insolvent and that “no expectation could reasonably have been enter- 
tained that the firm debts could be paid after the firm property had been 
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ship creditors unless it is made by the partners in good faith; but, 
on the other hand, it is true that in numerous cases such applica- 
tion of joint assets has been sustained, against the objection of 
partnership creditors, although such application was made by 
partners who were insolvent and although it was found or may 
fairly be inferred from the facts that the partners must have known 
that it was doubtful whether they were solvent. 

A leading authority is Case v. Beauregard.** There were three 
partners, Beauregard, May and Graham. Graham assigned his 
interest to the Fourth National Bank of the City of New York 
(probably—although this fact is not expressly stated—this bank 
was his separate creditor). May had obtained from the assistant 
treasurer of the United States at New Orleans public moneys, 
he knowing them to be such, for his individual uses. In part pay- 
ment of this indebtedness he assigned to the United States his 
interest in the partnership property. He also, as attorney for 
Graham, assigned Graham’s interest to the United States. The 
United States then assigned May’s and Graham’s interests for a 
large sum of money and stipulated to defend the assignees from 
Graham’s assignment to the Fourth National Bank of the City of 
New York. Probably, therefore, the United States took care of 


devoted to the individual debts of the partners,’’ and it sustained the objec- 
tion of the partnership creditors to such application of the partnership assets. 
But see, contra, Allen v. Centre Valley Company, 21 Conn. 130, 54 Am. Dec. 
333; Schleicher Schumm & Co. v. W. alker, 28 Fla. 680, 10 So. 33; Howe v. Law- 
rence, 9 Cush. (Mass.) 553, 57 Am. Dec. 68; National Bank of the Metropolis v. 
Sprague, 20 N. J: Eq. 13, 30 (“They expected to be relieved from their embar- 
rassments, and to retrieve their fortunes by a successful season the next year”). 

There are also some cases which go even further and announce that the 
partnership creditors have such independent right whenever such application 
was made by partners who were insolvent,—in other words, if the partners 
were in fact insolvent, the court does not Stop to inquire if they knew, or ought 
to have known, that fact. This is the same result as is reached under the 
Uniform Fraudulent Conveyance Act (p. 78), and the authorities so holding 
lend support to the entity theory. See Clark-Jewell-Wells Company v. Tolsma, 
151 Mich. 561, 115 N. W. 688; Roop v. Herron, 15 Neb. 73, 17 N. W. 353 
(but note our comment at p. 272 on the effect of Nebraska statutes upon the 
Nebraska decisions); Arnold v. Hagerman, 45 N. J. Eq. 186, 198, 17 Atl. 93, 95, 
14 Am. St. Rep. 712, 718 (but see National Bank of the Metropolis v. Sprague, 
20 N. J. Eq. 13, 30). 
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this bank and Graham was willing, this being done, that the United 
States should have his interest. Later Beauregard joined with the 
assignees from the United States in conveying the partnership 
assets to a purchaser for value, the assignees receiving a fraction 
of the consideration and Beauregard the residue of the consider- 
ation. 

The purchaser apparently knew that the property purchased 
had been partnership property. The purchaser assumed some of 
the partnership debts, but not the debt upon which the plaintiff 
sued. The plaintiff was the receiver of the First National Bank of 
New Orleans, and charged “‘that the First National Bank, being 
the creditor of the partnership, had a lien or privilege on its effects, 
and was entitled to be paid therefrom to the exclusion of the cred- 
itors of any member of the partnership; that the partnership was 
insolvent; that none of its members was able to pay his individual 
debts, or authorized to dispose of the partnership property for the 
payment of such debts; that the deed to the United States, its 
deed to Binder, Bonneval and Hernandez [the assignees from the 
United States], and the deed of the latter parties and Beauregard 
to the railroad company, are in fraud of the rights of the bank as 
a creditor of the partnership, and that the same should be cancelled 
and the partnership property sold to satisfy the prior and privileged 
claim of the bank.”’ 

The bill was dismissed below, and the Supreme Court affirmed 
the decree. 

The court recognized that the partners themselves had the 
right to have the joint property applied to the payment of the 
joint debts in preference to the debts of any individual partner, 
but said (p. 124): “This is an equity the partners have as between 
themselves, and in certain circumstances it inures to the benefit 
of the creditors of the firm. The latter are said to have a privilege 
or preference, sometimes loosely denominated a lien, to have the 
debts due to them paid out of the assets of a firm in course of 
liquidation, to the exclusion of the creditors of its several members. 
Their equity, however, is a derivative one. It is not held or en- 
forceable in their own right. It is practically a subrogation to the 
equity of the individual partner, to be made effective only through 
him. Hence, if he is not in a condition to enforce it, the creditors 
of the firm cannot be.”’ 
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The court further said that, if before the partnership property 
had been brought im custodiam legis it had, by a bona fide transfer, 
become the several property either of one partner or of a third per- 
son, the equities of the parties were extinguished, and consequently 
the derivative equities of the creditors were at an end. After 
reviewing the facts, it said that their effect was very clearly to 
convert the partnership property into property held in severalty, 
or, at least, to terminate the equity of any partner to require the 
application thereof to the payment of the joint debts. 

Was a transfer under such circumstances bona fide? The court 
noted that the bill charged that the several transfers were illegal 
and fraudulent, without specifying wherein the fraud consisted, 
but said (p. 128): ‘““The charge seems to be only a legal conclusion 
from the fact that some of the transfers were made for the payment 
of the private debts of the assignors. Conceding such to have been 
the case, it was a fraud upon the other partners, if a fraud at all, 
rather than upon the joint creditors,—a fraud which those partners 
could waive, and which was subsequently waived.” 

In summary of Case v. Beauregard. The court was apparently 
of opinion that if, pursuant to an agreement between insolvent 
partners, two-thirds of the partnership property is applied to the 
payment of the separate debts of two of the partners, and the re- 
maining third becomes the separate property of the third partner, 
partnership creditors have no standing to complain. 

In the margin reference is made to some of the other authorities 
which may properly be cited in support of the proposition that 
partnership creditors may have no independent right to object to 
an application by insolvent partners of the joint assets to purposes 
other than the payment of joint debts." 

The courts, to be sure, agree in saying that an application of the 
joint assets to purposes other than the payment of joint debts 

** Remington v. Pilcher, 112 So. (Ala.) 338; Reynolds v. Johnson, 54 Ark. 
449, 16 S. W. 124; Ellison v. Lucas, 87 Ga. 223, 13 S. E. 445, 27 Am. St. Rep. 
242; Lee v. Bradley Fertilizer Company, 44 Fla. 787, 33 So. 456; Hanford v. 
Prouty, 133 Ill. 339, 24 N. E. 565; Purple v. Farrington, 119 Ind. 164, 21 N. E. 
543, 4 L. R. A. 535; National Bank v. Brubaker, 128 Towa, 587, 105 N. W. 116, 
2L. R. A. (N. S.) 256; Armstrong v. Fahnestock, 19 Md. 58 (but see Franklin 
Sugar Co. v. Henderson, 86 Md. 452, 38 Atl. 991, 63 Am. St. Rep. 524); God- 
dard-Peck Grocery Company v. McCune, 122 Mo. 426, 25 S. W. 904; Citizens’ 
Bank v. Williams, 128 N. Y. 77, 28 N. E. 33, 26 Am. St. Rep. 454 (discussed 
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must be made in good faith. There is a recognition that it is pos- 
sible that the partnership creditors should have an independent 
right. In Howe v. Lawrence,® the court rested its decision on the 
fact that there was no proof of knowledge of insolvency by either 


at our p. 82); Armstrong v. Carr, 116 N. C. 499, 21 S. E. 175; Mortley v. Flana- 
gan, 38 Ohio St. 401; Wiggins v. Blackshear, 86 Tex. 665, 26 S. W. 939; Pits- 
patrick v. Flannagan, 106 U. S. 648, 655, 1 Sup. Ct. 369, 375, 27 L. Bd 200); 
213; Huiskamp v. Moline Wagon Company, 121 U. S. 310, 323, 7 Sup. Ct. 899, 
904, 30 L. Ed. 971, 976; Sargent v. Blake, 160 Fed. 57, 66, 87 C. C. A. 213, 222, 
17 L. R. A. (N. S.) 1040, 1047. See also Kincaid v. National Wall-Paper Co., 
63 Kan. 288, 65 Pac. 247, 54L. R. A. 412; Carver Gin & Machine Co. v. Bannon, 
85 Tenn. 712, 4S. W. 831; Vietor v. Glover, 17 Wash. 37, 48 Pac. 788, 40 L. R. 
A. 297; Dakota Trust & Savings Bank v. Hanson, 5 F. (2d) 915. 

Conversely, “it is lawful for an insolvent member of a firm to devote his 
individual property to the payment of firm debts, to the exclusion of his indi- 
vidual creditors.” Crook v. Rindskoff, 105 N. Y. 476, 482, 12 N. E. 174, 176. 

It will be noted that, in Case v. Beauregard, each of the partners derived an 
advantage from the transactions in question. May had some of the partner- 
ship property applied in payment of his separate debt. Apparently Graham 
benefited in like manner. And Beauregard received a fraction of the partner- 
ship property as his separate property. The case is therefore distinguishable 
from a case where the partnership assets are applied to the payment of the 
separate debts of one, or some, of the partners without the other insolvent 
partners receiving, as between the partners, a fair consideration for their 
acquiescence in such application. It would seem to be clear that this would 
be a fraudulent conveyance even if there were no statute other than the statute 
of Elizabeth. So held in Patterson v. Seaton, 70 Iowa, 689, 28 N. W. 598; 
Phillips v. Ames, 5 All. (Mass.) 183; Ferson v. Monroe, 21 N. H. 462; Wilson 
v. Robertson, 21 N. Y. 587; Darby & Co. v. Gilligan, 33 W. Va. 246, 10 S. E. 
400. But there are authorities which support the opposite view. Purple 
v. Farrington, 119 Ind. 164, 21 N. E. 543, 4 L. R. A. 535; Schmidlapp v. Currie, 
55 Miss. 597, 30 Am. Rep. 530 (but see Bank v. Durfey, 72 Miss. 971, 978, 
18 So. 456, 457, 31 L. R. A. 470, 471, 48 Am. St. Rep. 596, 600); Sigler v. 
Knox County Bank, 8 Ohio St. 511; Pepper v. Peck, 17 R. e555 ZORA: 
Huiskamp v. Moline Wagon. Company, 121 U. S. 310, 323, 7 Sup. Ct. 899, 904, 
30 L. Ed. 971, 976; Sargent v. Blake, 160 Fed. 57, 66, 87 C. C. A. 213, DDD 
17 L. R. A. (N. S.) 1040, 1047; Donadio v. Robetsky, 4 F. (2d) 51. 

The question whether the partnership creditors have an independent equity 
(prior to the time when the partnership assets pass in custodiam legis) should 
not be confused with the question: Jf the partnership creditors have no inde- 
pendent equity and their rights are derivative only, what acts by the part- 
ners will end the equity of all the partners to have partnership assets applied 
to the payment of the partnership debts? For a discussion of this question 
see Menagh v. Whitwell, 52 N. Y. 146, 11 Am. Rep. 683. 

& 9 Cush. (Mass.) 553, 558, 57 Am. Dec. 68, 71. 
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of the partners, but it then said: “It is not to be inferred, however, 
that any conveyance or transfer of joint property to a copartner 
made with a knowledge of the insolvency of the firm and with an 
intent to deprive the creditors of its proper application to the payment of 
the jovnt debts, would defeat the right of the joint creditors in proceed- 
ings in insolvency to follow the partnership effects and have them 
appropriated to the payment of the debts of the firm. Such con- 
veyance would be in fraud of the law, and equity would at once set 
it aside.” (Italics ours.) We think that this dictum would receive 
the support of most, if not all, courts. And it shows that the Amer- 
ican courts may make some limited application of the doctrine laid 
down by the English court in Ex parte Mayou (pp. 67-69). 

The conflict of authority comes, not over the question whether 
partnership creditors may under any circumstances have such 
independent right, but over the question as to what are the cir- 
cumstances in which the independent right arises. 

The English courts have given a wide scope to such independent 
right; nearly all of the American courts have given a very narrow 
scope to it. The American authorities collected in note 62 (p. 71) 
are outweighed by the American authorities collected in note 64. 
(p. 74). The American courts have followed Ex parte Ruffin © 
but have, as a rule, not followed the complementary decision in 
Ex parte Mayou® 


Such, then, in outline at least, are the authorities as to the appli- 
cation of joint assets by the voluntary act of the partners to pur- 
poses other than the payment of joint debts. Our main question 
(p. 51) is whether these authorities show that the partnership is 
treated by the courts as a legal unit. 

Turn back to Ex parte Ruffin.’ The partnership between A and 
B was dissolved, all the partnership assets became the separate 
assets of B, and, on B’s subsequent bankruptcy, B’s separate cred- 
itors were given priority over the old partnership creditors for 
satisfaction out of the old partnership assets. If a corporation is 
dissolved, its assets must be applied, so far as needed, to the pay- 
ment of its debts; and any deviation from such application by 

6 Ves. 119, our p. 66. 


"4 DeG., J. & S. 664, our p. 67. 
% 6 Ves. 119, our p. 66. 
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those empowered to wind up the affairs of the corporation is a 
fraudulent conveyance under the Statute of Elizabeth. Under 
like facts, the same consequence must follow if the partnership 
is a legal unit. The result of Ex parte Ruffin seems to be ex- 
actly contrary to the result which would follow from the entity 
theory of partnership law. 

We have, however, heard an advocate of that theory explain 
how the result of Ex parte Ruffin may be made consistent with 
that theory. The explanation is as follows: Each partner is under 
a liability to the partnership to supply it with funds sufficient to 
enable it to discharge its obligations (pp. 35, 36). This liability of 
each partner to the partnership is one of its assets. Consequently, 
so long as any partner is able to meet all his liabilities, including 
this liability to the partnership, the partnership is solvent. Now, 
in Ex parte Ruffin, when the partnership assets were conveyed to 
B, one of the former partners, as his separate assets, the partner- 
ship still retained this asset,—this right against each partner to 
supply it with funds sufficient to enable it to discharge its obliga- 
tions. At least one of the former partners was solvent. Conse- 
quently the partnership had retained assets sufficient to pay its 
debts, and its conveyance of its other assets was therefore not a 
fraudulent conveyance within the Statute of Elizabeth. 

We think that this reasoning does afford a way of reconciling 
the result of Ex parte Ruffin with the entity theory, provided it be 
postulated to be law that the partnership entity continues to exist 
after the partners have dissolved the partnership and have, accord- 
ing to their own understanding, wound up its affairs. But cer- 
tainly no such reasoning was present to the mind of Lord Eldon. 
He reasoned that the assets were the assets of the partners, that the 
liabilities were the liabilities of the partners, that the partners had 
a right that the joint assets should be applied to joint debts, and 
that the rights of their creditors were derivative from their rights. 

The courts have repeatedly and almost unanimously not only 
reached the result which was reached in Ex parte Ruffin, but have 
also reached that result by reasoning similar to the reasoning of 
Lord Eldon. Some of the numerous authorities supporting this 
statement are cited in the margin.” 


69 Reese v. Bradford, 13 Ala. 837, 847; Mayer vy. Clark, 40 Ala. 259, 270; 
Remington v. Pilcher, 112 So. (Ala.) 338; Jones, McDowell & Co. v. Fletcher, 
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When, in considering the authorities as to the application of 
joint assets by the voluntary act of the partners to purposes other 
than the payment of joint debts, we pass to cases where such appli- 
cation was made at a time when there was no solvent partner, 
the results in the great majority of the American cases are obvi- 
ously inconsistent with the entity theory. 

We should suppose that the advocates of the entity theory would 
point to these cases, not with any claim that the great-majority of 
the cases show that this part of partnership law is in accord with 
the entity theory, but rather with the claim that they show that 
this part of partnership law ought to be in accord with it. 


The Uniform Fraudulent Conveyance Act provides that “‘(1) 
a person is insolvent when the present fair salable value of his 
assets is less than the amount that will be required to pay his 
probable liability on his existing debts as they become absolute 


42 Ark. 422, 449; Brown v. Miller, 11 Colo. 431, 18 Pac. 617; Allen v. Center 
Valley Company, 21 Conn. 130, 137, 54 Am. Dec. 333, 336; Schleicher Schumm 
& Co. v. Walker, 28 Fla. 680, 10 So. 33; Ladd v. Griswold, 9 Ill. 25, 38, 46 Am. 
Dec. 443, 445; Hapgood v. Cornwell, 48 Ill. 64, 95 Am. Dec. 516; Parker v. 
Merritt, 105 Ill. 293, 297; Hanford v. Prouty, 133 Ill. 339, 24 N. E. 565; Dun- 
ham v. Hanna, 18 Ind. 270; City of Maquoketa v. Willey, 35 Lowa, 323; National 
Bank v. Brubaker, 128 Towa, 587, 105 N. W. 116, 2 L. R. A. (N. S.) 256 (ef. 
Midland Natl. Bank v. Douglas, 199 Iowa, 1190, 203 N. W. 44, where the dis- 
tribution between the partners had not yet been made); Howe v. Lawrence, 
9 Cush. (Mass.) 553, 57 Am. Dec. 68; Robb v. Mudge, 14 Gray (Mass.), 534; 
Broadway National Bank v. Wood, 165 Mass. 312, 315, 43 N. E. 100, 102; 
Topliff v. Vail, Harr. (Mich.) 340; Fulton v. Hughes, 63 Miss. 61; Norris v. 
Rumsey, 54 Mo. App. 143; Vosper v. Kramer, 31 N. J. Eq. 420; Ketchum v. 
Durkee, 1 Barb. Ch. (N. Y.) 480,45 Am. Dec. 412; Sage v. Chollar, 21 Barb. 
(N. Y.) 596; Dimon v. Hazard, 32 N. Y. 65; Menagh v. Whitwell, 52 N. Y. 
146, 160, 171, 11 Am. Rep. 683, 692; Stanton v. Westover, 101 N. Y. 265, 4 
N. E. 529; Latham v. Skinner, Phillip’s Equity (N. C.), 292; Wilcox v. Kellogg, 
11 Ohio, 394, 399; Mortley v. Flanagan, 38 Ohio St. 401; Meadville Savings 
Bank Estate, 2 Pa. Super. Ct. 618; Stewart & Co.’s Assigned Estate, 193 Pa. 
347, 44 Atl. 434; Smith v. Edwards, 7 Humph. (Tenn.) 106, 46 Am. Dec. (file 
Willis v. Thompson, 85 Tex. 301, 311, 20 S. W. 155, 159; Rice v. Barnard, 20 
Vt. 479, 50 Am. Dec. 54; Shackelford’s Admr. v. Shackelford, 32 Gratt. (Va.) 
481; Shimer v. Huber, 21 Fed. Cas. No. 12787; In re Fackelman, 248 Fed. 565; 
In re Brewer, 289 Fed. 79; Dakota Trust & Savings Bank v. Hanson, 5 F. (2d) 
915. 

Contra: Conroy v. Woods, 13 Cal. 626, 73 Am. Dec. 605; Tenney v. Johnson, 
43 N. H. 144, 
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and matured. (2) In determining whether a partnership is insol- 
vent there shall be added to the partnership property the present 
fair salable value of the separate assets of each general partner in 
excess of the amount probably sufficient to meet the claims of his 
separate creditors.” (Section 2.) 

It further provides that “every conveyance made and every 
obligation incurred by a person who is or will be thereby rendered 
insolvent is fraudulent as to creditors without regard to his actual 
intent if the conveyance is made or the obligation is incurred 
without a fair consideration” (Section 4); and that “‘every con- 
veyance of partnership property and every partnership obliga- 
tion incurred when the partnership is or will be thereby rendered 
insolvent, is fraudulent as to partnership creditors, if the convey- 
ance is made or obligation is incurred, (a) To a partner, whether 
with or without a promise by him to pay partnership debts, or 
(b) To a person not a partner without fair consideration to the 
partnership as distinguished from consideration to the individual 
partners.” (Section 8.) 

This act is intended as the modern successor to the Statute of 
Elizabeth (p. 68). For the purpose of determining whether a con- 
veyance is fraudulent under the statute a partnership is treated 
as a legal unit, with assets and obligations of its own. Its assets 
include its rights against the partners. 

The effect of the decisions based on the aggregate theory is seen 
in the provision (Section 2, subdivision 2) which defers the claim 
of the partnership against the partners to the claims of their sep- 
arate creditors. We have already seen that, under the entity 
theory, the partnership ought to be entitled to assert its claims 
against the partners on an equality and in competition with their 
other creditors, and that under that theory there is no adequate 
reason why its claim against the partners should be merely a 
deferred claim (pp. 59-61). 

The act seems to us to be an adoption of the entity theory for 
the purpose of determining whether a conveyance is fraudulent 
under the act, except as it defers the claim of the partnership 
against the partners to claims by their other creditors. The rea- 
son for deferring its claims must be found in the decisions based 
on the aggregate theory. 

In most jurisdictions the adoption of this statute will make a 
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very important change in the law. It changes the law as laid down 
by the Supreme Court of the United States in Case v. Beauregard ™ 
(pp. 72-74) and in the numerous cases in accord cited in note 64 
(p. 74). 

We think it is regrettable that the American courts have given 
so narrow a scope to the’ independent equity of partnership creditors 
(pp. 71-76). Partnership creditors might have been protected by 
giving a wide scope to their independent equity, and, if that had 
been done, there would have been no occasion for a statute which 
treats a partnership as a legal unit for a single purpose. 

But, because the American courts had given so narrow a scope 
to the independent equity of partnership creditors, some change 
in the law was considered desirable. The Uniform Fraudulent 
Conveyance Act makes a change, and we agree that, if the choice 
must be between that Act or the decisions giving a very narrow 
scope to the independent right of the partnership creditors, the 
Act is preferable. 


We said above (pp. 51, 52) that the classic differentiation was, not 
of partnership assets and liabilities from non-partnership assets 
and liabilities, but of joint assets and liabilities from separate 
assets and liabilities. And we noted that cases had arisen where 
the persons who were partners had jointly incurred a liability for 
a non-partnership purpose. We now consider these cases. 

In Saunders v. Reilly," Tooker and Irwin were partners under 
the firm name of Tooker and Irwin. They were also partners 
with two other persons under the firm name of Tooker, Arnold & 
Co. A creditor of Tooker, Arnold & Co. recovered judgment, and 
execution under this judgment was levied on the personal property 
of Tooker and Irwin, and there was an execution sale. A creditor 
of Tooker and Irwin subsequently obtained judgment against them, 
and claimed that it was the duty of the sheriff to levy execution 
upon the property sold in said execution sale. His contention was 
that a sale under an execution in behalf of a separate creditor of a 
partner would pass only the partner’s share of the surplus remain- 
ing after the payment of partnership debts, and that a sale under 
the execution in question passed no more. 


99 U.S. 119, 25. 1, Ba, 370s 
M105 IN. ¥,.12, 12 iN. B. 170; 
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But the court held that this contention was not sound. It held 
that, since Tooker and Irwin were jointly liable to the creditor of 
Tooker, Arnold & Co., their joint creditor could reach any of their 
joint property. It reasoned that Tooker and Irwin could have 
applied their Tooker and Irwin property to the payment of this 
debt, that they could have turned it out to the sheriff when he 
came with the execution against them, and therefore that the 
sheriff could take and sell the property free from the claim of 
Tooker and Irwin creditors. Such sale put an end to the equity 
of the partners to have the property applied in discharge of the 
Tooker and Irwin debts, and the Tooker and Irwin creditor had 
no standing to object, because his rights were not independent 
but were derivative only. 

We have seen that courts of equity did not allow the separate 
creditor of a partner to levy upon the partnership assets since that 
would be unfair to the other partner or partners (pp. 52-55). 
But where the creditor in question has a claim upon which all of 
the partners are liable, there is no unfairness, as between them, in 
having partnership assets applied in discharge of the claim. It may 
be entirely fair, as between partners, that partnership assets should 
be used to pay a non-partnership debt. 

In Campbell v. Mullett,’ we noted an argument of counsel that 
one reason why the separate creditor was blocked from partner- 
ship assets was that there was an independent equity in the part- 
nership creditors. But, in Sawnders v. Reilly, the New York court 
was clear that the rights of partnership creditors were derivative 
only. 

Since the rights of partnership creditors were derivative only, 
and since the execution would not be unfair to either partner, 
there was no reason for blocking the non-partnership creditor from 
reaching partnership assets. 

The result reached by the New York court is contrary to the 
entity theory. For, under that theory, the partnership would have 
been a legal unit, the assets would have been its, and therefore a 
creditor, who was not its creditor, could only have reached the 
shares of the partners (just as a creditor of shareholders in a cor- 
poration can only reach their shares). 

There is a decision in accord with Saunders v. Reilly in Ken- 

722 Swanst. 551, 570. 
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tucky,’* and a decision to the contrary in California. It may be 
noted that the California court had previously in Conroy v. Woods *° 
made a decision contrary to Ex parte Ruffin ® (this being one of the 
two decisions in this country contrary to Ex parte Ruffin which we 
have found; see note 69, pp. 77, 78). 

In Citizens’ Bank v. Williams,” A and B were partners. They 
were both liable on notes which had not been issued for a partner- 
ship purpose. They became insolvent and made a general assign- 
ment of all their firm and individual property for the benefit of 
their creditors in which they directed that these notes should be 
paid out of firm property. The court held that the assignment was 
valid. 

This result follows from Saunders v. Reilly unless the insolvency 
of the partners (in Citizens Bank v. Williams) gave partnership 
creditors a right to insist that partnership assets be applied to part- 
nership debts. 

In Richards v. Leveille,’® A and B were partners. C recovered a 
judgment against them on a note upon which they were both liable, 
and levied execution upon the partnership assets. Then A brought 
a suit in equity in which he alleged that this note was not given 
for a partnership purpose, and in which he asked for the dissolution 
of the partnership and for the appointment of a receiver of the part- 
nership assets. The lower court found that the note was not issued 
for a partnership purpose and decreed that C (who had intervened 
in the equity suit) had no lien on the property on which the execu- 
tion had been levied. The upper court held that this was right. 

73 Laswell v. Bryan’s Admr., 9 Ky. Law Rep. 149. 

See also Moore Furniture Co. v. Prussing, 71 Ul. App. 666 (Partnership 
assets were transferred by the partners to a corporation for the purpose of 
putting these assets beyond the reach of their creditors: The plaintiff was the 
holder of notes issued by the partners, but not issued for a partnership pur- 
pose. He was held entitled to have a receiver of the assets of the corporation 
appointed. There is language in the opinion leading one to suppose that the 
judge thought the plaintiff would have been entitled to levy upon the assets, 
if they had not been so transferred); Hoare v. The Oriental Bank Corporation, 
L. R. 2 App. Cas. 589, 596-7. 

™ Whelan v. Shain, 115 Cal. 326, 47 Pac. 57. 

713 Cal. 626, 73 Am. Dec. 605. 

6 Ves. 119, our p. 66. 

7128 N. Y. 77, 28 N. E. 33, 26 Am. St, Rep. 454. 

7844 Neb. 38, 62 N. W. 304, 
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The court said that its decision was not in conflict with Saunders 
vy. Reilly (p. 80); it conceded that if a sale under the execution had 
been made ‘‘such sale would not have been invalid, because the co- 
partnership assets were sold to satisfy the individual debts of the 
copartners,” and that “the copartnership assets may be levied 
upon and sold for the payment of the debts of the copartnership, or 
for the payment of the debts of all the individual members of the co- 
partnership, in the same manner as can the assets of an individual.” 
(Italics ours.) 

It distinguished the case at bar from Saunders v. Reilly on the 
ground that the partnership assets had been brought im custodiam 
legis. It said that a court of equity, if called upon to apply the 
assets, would apply partnership assets to partnership debts because 
of “the legal presumption that the creditors of a copartnership 
have given credit to the firm on the faith of the copartnership 
assets and business. . . . Such application is based upon the equi- 
table doctrine that that fund, on the faith of the existence of which 
a credit was given, should be applied in equity to the liquidation of 
such credit.” (This is the thought which we first noticed in the 
statement of Campbell v. Mullett.”) 

It also said that such application was not thus made “because 
the copartnership assets are trust funds for the payment of copart- 
nership creditors.’ But it may be noted that in Perkins v. Butler 
County,®° decided by the Nebraska court in the same term, the 
court said that ‘when a partnership is dissolved or is insolvent its 
assets will in a court of equity be treated as a trust fund for the 
payment of partnership creditors.” 

In Richards v. Leville, the court also said that “a partnership 
is a distinct entity, having its own property, debts and credits. 
For the purposes for which it was created it is a person and as such 
is recognized by the law.” For this it cited Roop v. Herron,*' a 
decision which seems to us to have been largely due to the Nebraska 
statutes. (See our pp. 193, 272.) 

’ But although the court made this statement, it did not base its 
decision upon the entity theory. On the contrary, it based it upon 
the equitable doctrine that that fund, on the faith of the existence 

792 Swanst. 551, 556, our p. 53. 


8 44 Neb. 110, 62 N. W. 308. 
8115 Neb. 73, 17 N. W. 353. 
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of which a credit was given, should be applied in equity to the 
liquidation of such credit; and it took care to demonstrate that its 
decision was not in conflict with Saunders v. Reilly. 

The Nebraska case has sometimes been mentioned as though it 
were in conflict with Saunders v. Reilly. We submit that this is 
unjustified. 

The Nebraska case does decide that, once the partnership assets 
are brought in custodiam legis, they will be applied to partnership 
debts. The distinction between a joint debt which is a partnership 
debt and a joint debt which is not a partnership debt would then, 
under this decision, become important. In Citizens Bank v. Wil- 
liams,” the New York court left this question open, saying: “It 
may be that if these firm assets were to be administered in a court 
of equity, according to equitable principles, the court would direct 
the firm debts to be paid before these debts [joint non-partnership 
debts] although it is not certain that it would do so, and it is not 
now necessary to determine whether it would or not”’; and it cited 
Hoare v. Oriental Bank ** in which the House of Lords held that, 
under the bankruptcy law which was before that court, a creditor 
who held the joint obligation of partners issued for a non-partner- 
ship purpose was properly admitted to prove against the joint 
estate part passu with the partnership creditors. 


We said above (pp. 32, 33) that we should discuss five topics. 
We pass to the fifth. 


5. Whether a partnership is a legal unit for the pur pose of incurring 
obligations to a partner, or of acquiring rights against a partner. 

Our discussion of this topic will be long, and it will tend to clear- 
ness if we subdivide it as follows: ‘ 


Sa. The reasons why A can not sue A and others. 

Sb. The effect of a note issued in a partnership name and, in 
form, made payable to a partner. 

Sc. Common-partner cases. 

Sd. Competition between a partner and a partnership creditor 
for satisfaction out of partnership assets. 


8 128 N. Y. 77, 81, 28 N. E. 33, 34, 26 Am. St. Rep. 454, 456. 
8 L. R. 2 App. Cas. 589, 
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5a. The reasons why A can not sue A and others. 

In Moffatt v. Van Millingen,** A, B and C jointly made a prom- 
ise to D. D died and A became one of the executors of his will. 
A and the other executors brought an action on the promise. The 
court gave judgment against them. Buller, J., said: “The promise 
was made jointly with one of the plaintiffs. How can he sue him- 
self in a Court of Law? It is impossible to say that a man can sue 
himself.” 

In Mainwaring v. Newman, A made a promissory note which, 
in form, was payable to A, B and C. There was an indorsement 
which, in form, was by A, B and C, to C, D and E. C, D and E 
brought an action against B, on this indorsement. There was a 
plea in bar that B had made the indorsement jointly with C, who 
was one of the plaintiffs. 

If a promise is made by two or more jointly, all the joint prom- 
isors must be made defendants. (See our pp. 141-146.) If the 
obligee sues one alone, that one may plead in abatement that the 
others have not been joined with him. But a defendant can not 
plead in abatement without giving the plaintiff a better writ,— 
that is, without specifying the persons who ought to be joined 
with him (pp. 146, 147). Now in this case if B pleaded in abatement 
that A and C (the other joint indorsers) should be joined, and 
they were joined, then the action would be by C, D and E, against 
A, B and C; and so C would appear as both plaintiff and defendant. 

Therefore, counsel for the defendant argued, a plea in bar, rather 
than a plea in abatement, was proper. And Lord Eldon (he was 
at that time Chief Justice of the Court of Common Pleas) was of 
opinion that this argument was sound. “The subject of the pres- 
ent plea could not have been pleaded in abatement; because a 
plea in abatement ought to give a better writ, not to shew that the 
plaintiff can have no action at all.” 

He said that he had considered the consequences of a decision 
for the defendant as applied to a note made by A to A and others, 
as partners (there being a large quantity of circulating paper in 
the country of that description), and had therefore not been able 
to come to a decision without some hesitation. ‘However, the 
case of Moffatt v. Van Millingen . . . is unanswerable.” 


842 Bosanquet & Puller, 124, note. 
85 7h. 120. 
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In Pearson v. Nesbit,° A was indebted to B and C, partners. 
He died, and made B and D his executors. An action was brought 
in the partnership name (under which B and C did business) 
against B and D, and judgment was confessed. This judgment 
was reversed. 

The court treated the action brought in the partnership name as 
an action brought by Band C. (See our pp. 48, 49.) It was there- 
fore an action by B and C, as partners, against B and D, as exec- 
utors. The court said: “A suit at law is a contest between two 
parties in a Court of Justice; the one seeking, and the other with- 
holding the thing in contest. The same individual cannot be, at 
the same time, both the person seeking and the person withholding. 
For it involves an absurdity, that a person should seek from him- 
self, or withhold from himself. Between a corporation and the 
individuals composing it, this identity does not exist, and the 
absurdity above stated is avoided.”’ 

The doctrine of this case was that the adversary nature of a 
suit at law made it absurd that the same person should be both a 
plaintiff and defendant, even if that person were acting in differ- 
ent capacities. (See our pp. 30, 31.) The authorities, accord, are 
numerous, and it is well settled that, at least as a general rule, 
the same person must not appear as both a plaintiff and a defend- 
ant in a suit at law.*” 

It is interesting to note that there is some authority that there 
may be exceptions to this rule. Thus, although the authorities on 


SS AP DYN 1 (ONIS (@5)) silly, 

* Hays v. Cockrell, 41 Ala. 75, 80; Martin v. Atkinson, 108 Ala. 314, 18 So. 
888; Hagood v. Goff, 208 Ala. 642, 95 So. 21; Williams v. McHugh, 17 Ga. 
App. 59, 86 S. E. 272; McElhanon v. McElhanon, 63 Ill. 457; Mahan v. Sher- 
man, 7 Blackf. (Ind.) 378, 380; Debard v. Crow, 7 J. J. Marsh. (Ky.) 7, 22 Am. 
Dec. 113; Portland Bank v. Hyde, 11 Me. 196; Thompson v. Young, 90 Md. 
72, 44 Atl. 1037; Eastman v. Wright, 6 Pick. (Mass.) 316, 320, our p. 93; Warren 
v. Stearns, 19 Pick. (Mass.) 73, 77, our p. 345; Myrick v. Dame, 9 Cush. (Mass.) 
248, our p. 348; Abbott v. Hills, 158 Mass. 396, 397, 33 N. E. 592; Black v. 
Shreeve, 3 Hals. (N. J. Eq.) 440, 457; Johnson’s Ex’rs v. Dubel, 3 Atl. (N. IPye- 
Trustees v. Stewart, 27 Barb. (N. Y.) 553; Taylor v. Thompson, 176 N. Y. 168, 
176, 68 N. E. 240, 243; Justices v. Wilson, 2 Dev. L. (N. C.) 6; Newsom v. New- 
som, 4 Ired. L. (N. C.) 381; Medlin v. Simpson, 144 N. C. 397, 57S. E. 24; Grif- 
Sith v. Chew’s Executor, 8 S. & R. (Pa.) 17, 30, 11 Am. Dec. 556, 563; Phillips, 
Admr. v. Phillips, 19 Pa. Dist. 795; DeWitt v. DeWitt, 38 Pa. County Co., 689; 
Perkins v. Se Ipsam, Administratrix, 11 R. I. 270; Barber v. Barber, Town 
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the point are in conflict, there is a considerable body of authority 
in favor of allowing a plaintiff to summon himself as garnishee.® 
And there are two authorities, Cooper v. Nelson® and Wylly v. 
McCarl,° that a plaintiff may obtain a writ of mandamus against 
himself and another or others. 

In Cooper v. Nelson, the plaintiff prayed that a writ of mandamus 
should issue directed to three other persons and himself, the direc- 
tors of a School District Township, commanding them to vote a 
sum of money for the erection of a schoolhouse and to levy a tax 
sufficient to raise such sum. The plaintiff had children of school 
age residing with him in the district who he wished should attend 
the school. The court held that the writ ought to issue since the 
plaintiff had no remedy except by mandamus, that he could not 
resort to a court of equity for a writ of mandamus, and that if he 
could not have relief in a court of law he was remediless. The 
court said that the objection that Cooper in his individual capacity 
could not bring suit against himself in an official capacity was 
“purely technical.” 

In Wylly v. McCarl, a lieutenant in the U. S. Navy filed a peti- 
tion for a writ of mandamus against himself as disbursing officer 
and against one McCarl as Comptroller General of the United 


Treasurer, 32 R. I. 266, 79 Atl. 482; Ex’r Bostick v. Livingston, 2 Mill (S. C.), 
428, 12 Am. Dec. 684; Glenn v. Sims, 1 Rich. (S. C.) 34, 42 Am. Dec. 405; 
Moore v. Bennettsville Warehouse Co., 136 S. C. 312, 134 S. E. 395; Sweeiland 
v. Porter, 43 W. Va. 189, 27 S. E. 352; Globe & Rutgers Co. v. Hines, 273 Fed. 
774, 777; Neale v. Turton, 4 Bing. 149, 151. 

In support of allowing the plaintiff to summon himself, see Graighle v. 
Notnagle, 10 Fed. Cas. No. 5679; Grayson v. Veeche, 12 Martin (La.), 688, 13 
Am. Dec. 384; Richardson v. Gurney, 9 La. 285; Albert v. Albert, 78 Md. 338, 
28 Atl. 388; Wehle v. Connor, 83 N. Y. 231, 238; Norton v. Norton, 43 Ohio St. 
509, 525, 3 N. E. 348, 353; Coble v. Nonemaker, 78 Pa. St. 501, 506; G. B. Hurt, 
Inc. v. Fuller Canneries Co., 263 Pa. St. 238, 106 Atl. 248; Boyd v. Bayless, 4 
Humph. (Tenn.) 386; Lyman v. Wood, Ag Vitemllios 

In support of not allowing the plaintiff to summon himself, see Joseph & 
Bros. Co. v. Hoffman, 173 Ala. 568, 56 So, 216, 38 le Re be (Ni S-)1924, Ann. 
Cas. 1914 A, 718; Ft. Scott Bank v. Elliott, 62 Kan. 764, 64 Pac. 623; Belknap 
v. Gibbens, 13 Metc. (Mass.) 471; Blaisdell v. Ladd, 14 N. H. 129; Hoag v. 
Hoag, 55 N. H. 172; Knight v. Clyde, 12 R. I. 119; Rice v. Sharpleigh Hard- 
ware Co., 85 Fed. 559. 

89 38 Towa, 440. 
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States commanding them to make payment to himself of his pay 
without certain deductions which the Comptroller General alleged 
ought to be made. Action by both Wylly, as disbursing officer, 
and McCarl, as Comptroller General, was necessary before Wylly 
could receive his pay. The court said: “There is a technical objec- 
tion, in that Wylly is both petitioner and disbursing officer. But 
he made the Comptroller General of the United States a party 
respondent, an assistant United States attorney accepted service 
for both respondents, and the appeal is prosecuted in behalf of 
both respondents. Wylly’s situation is therefore like that of a 
trustee under a will, seeking the instructions of the court as to 
conflicting rights among the beneficiaries, of whom he is one, and 
therefore appears as both petitioner and respondent. The objec- 
tion is purely technical and without merit. On this point we reach 
the same conclusion as did the Supreme Court of Iowa in Cooper 
v. Nelson, 38 Ta. 440.” 

But it is clear that, at least as a general rule, the same person 
must not appear as both a plaintiff and a defendant in a suit at 
law. The probing question, however, which ought to be pressed 
if we wish to get to the bottom of the topic under discussion, is 
this: Is the adversary nature of an action at law the only reason 
why A cannot sue A and others? 

We submit that it is not. The adversary nature of a suit at 
law is a reason why A cannot sue A and others, but it is not the only 
reason. Back of the rule of procedure is a fundamental principle 
of the substantive law. Even if a plaintiff can break through the 
rule of procedure, he may be brought to a halt by the fundamental 
principle of the substantive law. 

This fundamental principle is that a man can not make a con- 
tract with himself and that he can not commit a tort upon himself. 

To take, first, the question of contracts. A man can not make a 
contract with himself. A man’s promise to himself may have a 
psychological effect, but it is not a legal obligation. We have 
never met anyone who did not concede that a man can not make 
a contract with himself. 

It necessarily follows, from this and from the nature of joint 
obligations under our law, that he can not be one of two or more 
joint obligors to himself. A,B and C can not be joint obligors to A. 

This is a matter which we have talked about with many persons 
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and the result of those talks is curious. Some of the persons with 
whom we have talked have said that of course that was so; and, 
when we have stated more fully the arguments in favor of our posi- 
tion, they have regarded us as forcing an open door. But some of 
the persons with whom we have talked can see no reason why A, 
B and C should not be joint obligors to A (and we are not clear 
but that the learned draftsman of the Uniform Partnership Act 
is of opinion that they may—see pp. 297, 298); and therefore we 
will deal with the matter at considerable length. 

Our law has always regarded the joint obligations of A, B and C 
as their obligations, and not the obligations of a legal unit of which 
they were the members. Their joint obligations were differentiated 

from their separate obligations, but joint obligations were, none 
the less, their obligations. To speak of an obligation as joint, when 
it is the obligation of a single legal unit, would be a contradic- 
tion in terms. 

What is the nature of a joint obligation in our law? Note that 
the question is not as to what the nature of a joint obligation 
might conceivably be in some other system of law, but is, solely, 
as to what is the nature of a joint obligation under our law. 

Now the history of our law shows that the judges in defining 
the incidents of a joint obligation followed the analogy of the inci- 
dents, under our law, of a joint right. If A, B and C jointly hold 
a right, our law is that each of them holds not only “per my” 
but also “per tout.”” In Greenwood v. Benneit,®! the court said: 
“Tn the language of the old law, the nature of joint tenancy is 
where the owners hold ‘per my et per tout.’ That is to say, for 
the purpose of tenure and survivorship each is the holder of the 
whole; for the purpose of alienation, each has his own share, which 
is presumed to be equal.” 

The right of any joint tenant ceases with his death; therefore if 
B and C both die A is now the sole holder of the right (he does not 
hold jointly with the heirs, devisees or personal representatives of 
B or C). But the conception of our law is that what he now holds 
is precisely the same as what was previously held by him, with B 
and C. What is held by A is not enlarged by the death of B and C. 

Our law follows this analogy in dealing with the converse case 
of a joint liability. If A, B and C jointly are under a liability, the 

1 208 Ala. 680, 685, 95 So. 159, 164. 
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whole burden of that liability is upon each obligor, as between 
him and the obligee (although, as between the obligors themselves, 
the burden of each is mitigated by the duty of the others to con- 
tribute). 

An important difference between a liability which is joint and a 
liability which is joint avd several is that, if the obligation is joint, 
the obligor must sue all the obligors (pp. 141-146). But the extent 
of the obligation of each obligor is just as great if it is joint only, as 
if it is joint and several. 

The common law, following the analogy of survivorship in case 
of joint rights, holds that there is survivorship in case of joint 
liabilities. If a joint obligor dies, his liability does not survive so 
that it may be enforced against his representatives. Therefore 
if B and C both die, A alone is liable. But the extent of his liability 
to the obligee is not enlarged by the death of B and C. 

Perhaps the plainest demonstration that A, B and C can not 
jointly contract with A is afforded by considering the effect of the 
deaths of B and C. Then A would be sole obligor and sole obligee. 
And every one concedes that A can not be both sole obligor and 
sole obligee.®? 

That the whole burden of the liability is upon each joint obligor, 
as between him and the obligee, is also shown by the fact that, if 
one of the joint obligors is sued and he does not plead in abate- 
ment the non-joinder of the other obligors, the plaintiff may obtain 
judgment against him for the full amount of the obligation. The 
Supreme Court of the United States said: “Each copartner is 
bound for the entire amount due on copartnership contracts; and 
. . . this obligation is so far several that if he is sued alone, 
and does not plead the non-joinder of his copartners, a recovery 
may be had against him for the whole amount due upon the 
contract.” ** 

That the whole burden of the liability is upon each joint obligor, 
as between him and the obligee, is also shown by the fact that, if 
one of the joint obligors successfully pleads infancy or bankruptcy, 
the plaintiff may discontinue as to him and proceed as to the others. 
This matter is discussed and the authorities are cited at pp. 143-146. 

” Canterberry v. Miller, 76 Ml. 355; Gorham’s Admr. v. Meacham’s Admr., 


63 Vt. 231, 22 Atl. 572. 
*° Mason v. Eldred, 6 Wall. (U. S.) 231, 235, 18 L. Ed. 783, 784. 
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That the whole burden of the liability is upon each joint obligor, 
as between him and the obligee, is also shown by the fact that, if one 
of the joint obligors has an equitable defence peculiar to himself, 
the court may give judgment for him against the plaintiff but give 
judgment for the plaintiff against the other defendants.*! 

That the whole burden of the liability is upon each obligor, as 
between him and the obligee, is also shown by the fact that, even 
if judgment is entered against all the joint obligors, the execution 
may be wholly satisfied out of the property of any one of them. 
The judgment is joint, but the execution may be several (p25): 

Although today, if one of the obligors dies, the obligee may, in 
equity or under a statute, be given a cumulative remedy against 
the personal representative of a deceased obligor, that does not 
change the rule that the whole burden of the liability was upon 
each obligor, as between him and the obligee. It only changes the 
rule that such liability was terminated by death. 

Although today, if one of the obligors dies, the surviving obligor 
or obligors may, in equity or under a statute, compel the personal 
representatives of the deceased obligor to make contribution, that 
does not change the rule that the whole burden of the liability was 
upon each obligor, as between him and the obligee. It only 
changes the rule that, as between the obligors themselves, the 
duty to contribute was terminated by death. 

And even if the law were (which it is not) that only a part of the 
obligation was upon A, it would still not be possible to have A, B 
and C jointly obligated to A. For, on the hypothesis, a part of 
that alleged obligation would be from A to A, and the alleged obli- 
gation would therefore be abortive as to A’s part to A. 

We conclude, then, that A, B and C can not be joint obligors to A. 

Since A, B and C can not be joint obligors, a fortiori they can not 
be joint and several obligors to A. For, regarding the obligation 
as several, it would be a plain case of an alleged liability of A to A. 

In Bosanquet v. Wray,” the court was dealing with what was 
alleged to be a contract between two firms having a common mem- 
ber. That common member had died. Now if there had been a con- 
tract, there would have been survivorship both as to the right and 
the liability. A, B and C had, it was alleged, contracted with A, 


%4 Barker v. Cocks, 50 N. Y. 689. 
% 6 Taunt. 597. 
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D and E. A died. B and C would then be the proper plaintiffs, 
and D and E would be the proper defendants. There was no 
procedural difficulty in an action by B and C against D and E. 

The case therefore squarely presented the question whether in 
such a matter the difficulty was merely that the same person could 
not be both a plaintiff and a defendant. Or was there, back of 
that procedural difficulty, a difficulty arising from a principle of 
the substantive law? 

The court held that no action on the alleged contract could be 
maintained by B and C against D and E. It said (p. 605): “It is 
clear that no part of the demand, which accrued to the London 
house upon transactions which took place during the lifetime of 
Richard Beachcroft [the common partner], and to which therefore 
he was a party, could ever either during his life or since his decease, 
be recovered at law; on this ground, that no legal contract could sub- 
sist between him and those connected with him on the one side, and 
himself with others connected with him on the other side; the parties 
could only so far enter into this contract, as to render it available 
in equity; and as this principle goes to the root of the contract, the 
same objection to the plaintiff’s recovery still continues after his 
decease.” (Italics ours.) 

Lacy v. LeBruce ® is an authority contra to Bosanquet v. Wray. 
The court said (p. 906): ‘“Nothing stands in the way of a legal suit 
but the circumstance that the common partner would be both 
plaintiff and defendant. Whenever this impediment is removed by 
his death, the demand is assigned by operation of law, and a legal 
right of action is invested in his survivor.’ M ainwaring v. New- 
man (our p. 85) was cited by counsel, but, unfortunately, it would 
seem that the attention of the court was not called to Bosanquet 
v. Wray. In Lacy v. LeBruce the court did not. weigh the reason- 
ing of the court in Bosanquet v. Wray and find it wanting. 

Story said, on the one hand, that the difficulty, in a common 
partner case, was “purely technical, and stands upon grounds 
peculiar to the common law”; but in the same section he also 
said: “Tt will make no difference, in cases of this sort, whether the 
suit is brought in the lifetime of all the partners, or after the death 
of one of them; because, in contemplation of law, no valid legal con- 
tract ever existed between the partners; and therefore the death of any 

*6 Ala. 904, 
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one of them can not make the contract available at law”’ (italics 
ours); and he cited Bosanquet v. Wray in support of his text.” 

There are two questions which ought to be kept distinct. The 
first question is whether the difficulty at common law is merely 
“technical”; the second question is whether, if there is a difficulty 
at common law (whether it is merely technical or is more than 
technical), there nevertheless may be some sort of relief in equity. 
The conclusion that there may be some sort of relief in equity is 
consistent with the conclusion that the difficulty at common law 
is not merely technical. A rule that A must not appear as both 
plaintiff and defendant may be treated as merely procedural, as 
“technical,” but we submit that the difficulty that ‘‘no valid 
legal contract ever existed”’ can not properly be dismissed as merely 
“technical.” 

In Portland Bank v. Hyde,;® the court said (p. 198): ““No man 
can contract with himself, nor can he bind himself in the society of 
one set of persons to another in which he is also a partner. Neither 
the contract or the negotiable security can be made the foundation 
of an action at law. . . . The objection goes to the root of the 
contract. As was said by the court in Bosanquet v. Wray, before 
cited, no legal contract could subsist between an individual and 
the company of which he was a member; and by Gow, page 132, 
‘it makes no difference whether the action be brought in the life- 
time or after the decease of the common partner, because as no 
legal contract ever existed, it can not in any event be rendered 
available at law.’” 

In Justices v. Wilson,” there was, in form, a bond upon which 
several persons were obligees, and several persons were obligors. 
Two persons were, in form, both obligors and obligees. The court 
said: ‘The bond is nugatory, and of no effect as to them.” 

In Eastman v. Wright, there was, in form, an agreement be- 
tween various persons, purchasers of pews, and various persons, 
subscribers to build a meeting house. In an action against the 
subscribers by some of the purchasers of pews the court allowed 
it to be shown, under the general issue, that some of the defendants 


9 Partnership, § 234. 

% 11 Me. 196. 

% 2 Dev. L. (N. C.) 6. 

100 6 Pick. (Mass.) 316, 320. 
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were also purchasers of pews. (A plea in abatement that such 
purchasers had not been joined as plaintiffs was not the proper 
plea because, if they had been joined, it would then have appeared 
that the action could not be maintained. See the discussion of 
Mainwaring v. Newman at p. 85.) The court said: “It is a first 
principle, that in whatever different capacities a person may act, 
he never can contract with himself, nor maintain an action against 
himself. He can in no form be both obligor and obligee.” 

In most of the cases that have arisen on this topic, the principle 
that a person can not maintain an action against himself will be 
sufficient to dispose of the litigation, but we may note that in 
Eastman v. Wright the court, in considering a case where it was 
alleged that some of the obligees were also some of the obligors, 
did not confine itself to saying that a person can not maintain an 
action against himself, but also said that he never can contract 
with himself, that he can in no form be both obligor and obligee. 

In Moore v. Bennettsville Warehouse Co.,'°! the referee said: ‘It 
seems to be, undoubtedly, the common-law rule that a contract 
by one with himself, or with himself and another, is void.” 1% 

In Ellis v. Kerr,® A, B and C, in form, jointly covenanted with 
B, C and D, as trustees, to pay certain premiums from time to 
time. E, successor to D, sought a declaration that A, B and C 
were liable to pay the premiums. The court said (p. 534): “Can 
this action, as an action merely on the covenant, be maintained in 
this Court, which, of course, is now administering principles both 
of common law and of equity? The substance of the objection is 
that a man can not make a contract with himself. One would have 
thought it only required to be stated to be self-evident that it 
makes no difference that he joins in that contract with himself 
some other person either as covenantor or covenantee, if the obliga- 
tion on the one side, or, as the case may be, the right to enforce 
that obligation on the other side, is joint.’’ 

The court noted that the plaintiff’s main argument was that 
the objection was not substance, but form (and consequently of 


101 136 S. C. 312, 314, 134 S. E. 395, 396. 

2 See also Taylor v. Thompson, 176 N. Y. 168, 68 N. E. 240, cited near the 
close of note 105, infra, and Crosby v. Timolat, 50 Minn. 171, 174, 52 N. W. 
526, stated at our pp. 117, 118. 

103 [1910] 1 Ch, 529, 
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no importance in equity), but, after an examination of authorities, 
it said (p. 536): “Now the result of that case,!” I think, is plainly to 
determine that as a matter of substance an obligation by a man to 
pay himself, or to pay himself and another, is one which is in fact 
not an obligation in the eye of the law.” 

The court concluded that the objection was one, not of mere 
form, but of substance, and that no action could be maintained on 
the alleged covenant either at law or in equity. 

So much as to alleged liabilities, ex contractu, from A and others 
to A. 

The liability of tortfeasors is joint and several (note that there 
is not contribution between joint tortfeasors). Therefore A and 
others can not incur a liability in tort to A. Such alleged liability 
would involve a plain case of an alleged liability of A to A. There 
have not been many cases on this matter, but reference is made in 
the margin to some authorities which have a bearing upon it.!” 


104 De Tastet v. Shaw, 1 B. & Al. 664. For another early English case, see 
Richardson v. Bank of England, 4 M. & Cr. 165. 

105 In Bradley Fish Co. v. Dudiey, 37 Conn. 136, the action was trespass on 
the case for the obstruction of a way claimed by the plaintiffs over the land 
of the defendant. The plaintiffs were members of an unincorporated company, 
called the Bradley Fish Co. (see the Connecticut statute at our p. 551 under 
which the action was brought in the name of the Bradley Fish Co.). A busi- 
ness had been carried on in this name for many years, and in connection with 
this business a certain piece of land and a fish house thereon had been owned, 
called Bradley’s fish place. It was alleged that those persons who were the 
members of this company from time to time had made adverse use of a way 
across land now belonging to the defendant for such a period of time that a 
way by prescription had been acquired appurtenant to Bradley’s fish place. 

The defendant introduced evidence tending to prove that, during the period 
of such alleged adverse user, the then owner of the alleged servient tenement 
(now owned by defendant) had been one of the members of the company. 

The trial judge charged the jury that, if they found this claim by the de- 
fendant to be true, that then ‘“‘as matter of law, the use of the plaintiffs could 
not be adverse.” 

The appellate court granted a new trial. Its reasoning was as follows: 

First. A right of way appurtenant to the premises of A and B may exist 
over the lands of A. Thus, if a way had become appurtenant to certain prem- 
ises and then the servient estate became the property of one who was also a 
joint owner with others of the dominant estate, the wav would not be extin- 
guished. “The right of the other joint owners would remain unimpaired, 
and thus the way would be preserved as appurtenant to the property, and when 
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5b. The effect of a note issued in a partnership name, and, in form, 
made payable to a partner. 

Let us suppose that Adams, Brown and Clark are partners, 
doing business under the firm name of Adams & Co. They need 
more money for partnership purposes, and Brown and Clark ask 
Adams to supply it. Adams replies that he is unwilling to increase 
the amount of his capital in the firm, but that he will loan $10,000, 


by sale or otherwise the owner of the servient estate ceases to be joint owner 
in the dominant estate, the temporary and partial merger would cease and 
be as though it had never been.” 

Secondly. A right of way over A’s land appurtenant to other land owned 
by A and B, might be acquired by grant. “If A, the owner of blackacre, grants 
to B, who is joint owner with A of adjoining premises, a way over blackacre 
to be used by B and his heirs and assigns in common with A himself, and his 
heirs and assigns, as appurtenant to their common property, we do not see 
why such grant would not be effectual to subject blackacre to the easement.” 

Thirdly. “If such an easement may be acquired by grant it follows of 
course that it may be acquired by prescription, namely, by such user as shall 
be evidence of a grant.” The court said that if the owner of the alleged ser- 
vient estate were also one of the joint owners of the alleged dominant estate, 
“the use ought, more than in ordinary cases, to appear to be under claim of 
right. . . . But in point of law such user may be adverse. It may have been 
under the claim of a right of way appurtenant to the common property, which 
claim may have been clearly and distinctly asserted and have been unequivo- 
cally recognized as a just claim by the [owner of the alleged servient estate].”” 

Is this case an authority that A and B jointly may commit a tort upon A? 
We think it is not. The adverse user is evidence that there has been a grant. 
But what, according to the court, would that grant be? The court said, in 
the second part of its reasoning, that the user would be evidence of a grant by 
A to B (not of a grant by A to A and B jointly). 

As a rule of real property, relating to the acquisition of a right in rem, ap- 
purtenant to another res, the court was of opinion that if A and B own one 
estate, and A owns another estate, and then A grants to B a way to be used 
by B in common with A, as appurtenant to their common property, this would 
be sufficient to create an easement appurtenant. The question whether this 
rule is in harmony with other rules of law respecting the creations of easements 
is beyond the scope of this treatise. 

But, assuming that this rule of real property is sound, then of course it fol- 
lows that there might be adverse user by B which would be evidence of such 
a grant to B. The case only decides that there might have been such user 
as would be evidence of a grant by the owner of the alleged servient estate 
to the owners, other than himself, of the alleged dominant estate, and that 
such a grant would be sufficient to create an easement appurtenant. 

In Simpson v. Thomson, L. R. 3 App. Cas. 279, the steamship Dunluce 
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the loan to be evidenced by a promissory note in the firm name 
for that amount, with interest, payable four months from date. 
Brown and Clark agree, Adams adds $10,000 to the partnership 
assets, and a paper-writing is delivered to Adams with the approval 
of Brown and Clark in the words and figures following: 


Boston, January 1, 1928. 
We promise to pay to the order of John Adams ten thousand 
dollars, with interest at 6%, four months from date. 
Adams and Co. 
What is the effect of that transaction? 
Three answers have been made: 
1. That there is a contract between Adams and the partnership, 


Castle was run down and destroyed by the steamship Fitzmaurice. Both 
steamships belonged to the same owner, Burrell. Under the Mercantile Ship- 
pings Acts the liability of the owner of the Fitzmaurice was limited to the 
value of the ship, £3,950. Underwriters who had paid the owner for the loss 
of the Dunluce Castle sought to be paid out of this fund in competition with 
the owners of the cargo on the Dunluce Castle, and other claimants. The 
Court of Session decided for them, but the House of Lords decided against 
them. 

Now it is well settled that where one person has agreed to indemnify an- 
other, he will, on making good the indemnity, be entitled to succeed to all 
the ways and means by which the person indemnified might have protected 
himself against, or reimbursed himself for, the loss. Underwriters of a ship 
who have paid the insurance may therefore assert any right which the owner 
of the ship might have asserted against a wrongdoer for the act which has 
caused the loss. 

But Burrell, as owner of the Fitzmaurice, had not committed a tort upon 
Burrell, as owner of the Dunluce Castle. Therefore Burrell had no right to 
which the underwriters could be subrogated. 

Lord Penzance said that Burrell “had, and could have no such right of 
action, inasmuch as being the owner of both vessels, any right of action he 
had must be a right of action against himself, which is an absurdity, and a 
thing unknown to the law” (p. 288). 

Lord Gordon said: ‘He could not be liable to himself for the damage so 
caused” (p. 295). 

It should be noted that in Simpson v. Thomson there was no procedural 
difficulty. Burrell had paid a fund into court. The only question was as to 
the distribution of that fund. 

The court might, it is true, have reached the same result by holding that 
the contract of insurance contemplated that a loss should be paid, even if 
caused by another ship owned by the same owner; and that this liability 
should not be undermined by letting the underwriters sue the owner for the 
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as a legal unit,—a contract between Adams and 7. This answer 
is in accord with the entity theory. 

2. That the effect of the transaction is (a) to give Adams a right 
to negotiate the note and thus give a third person rights against 
Adams, Brown and Clark; or, (b) if Adams does not exercise his 
right to negotiate the note, then to give Adams rights against Brown 
and Clark. This answer is in accord with the aggregate theory. 

3. That there is a contract between Adams on the one side, and 
Adams, Brown and Clark, as joint obligors, on the other side. 

The third answer, if sound, would avoid making a choice be- 


acts done by such other ship. The Lord Chancellor said (p. 286): “It may be 
said that this view of the law inflicts considerable hardship upon the under- 
writers. I am not, however, satisfied that this is the case. Either the policy by 
which the underwriters are bound is an insurance against perils of the sea arising 
from the negligent navigation of any other vessel, even although that vessel 
belong to the person insured, or it is not. If it is not an insurance against such 
a peril of the sea, the underwriters should defend themselves accordingly, 
and decline to pay for the loss. If, on the other hand, the insurance is a con- 
tract to indemnify against the consequences of the negligent navigation of 
any other ship of the insured, it would be little short of an absurdity that the 
underwriters should in the first place indemnify the insured for the consequences 
of that negligent navigation according to their contract, and immediately 
afterwards recover the amount back from the insured as damages occasioned 
by this negligent navigation.” 

The courts of this country, in dealing with similar cases, have disposed of 
them on the short ground that the owner has not committed a tort upon him- 
self, and therefore the owner had no right to which the insurer could be sub- 
rogated. 

Thus, in Globe & Rutgers Fire Ins. Co. v. Hines, 273 Fed. 774, the Central 
Railroad Company of New Jersey float No. 47 was damaged by the New York 
Central steam tug No. 27. The insurer paid the loss and then sought to be 
subrogated to the right of the owner and operator of the float. The court held 
that the Director General of Railroads, while operating the railroads under 
federal control assumed by the President pursuant to the federal control acts, 
operated the railroads as a single national system of transportation under a 
unified head or control, and not as separate companies or systems, and that 
therefore the same legal unit owned and operated the float No. 47 as owned 
and operated the steam tug No. 27. And the court held that it followed that 
there was no right of action to which the insurers could be subrogated (p. 777). 
See, accord, Globe Ins. Co. v. Sherlock, 25 Ohio St. 50, 68; Marine Ins. Co. v. 
McLanahan, 5 F. (2d) 773, 775. 

In Taylor v. Thompson, 176 N. Y. 168, 68 N. E. 240, the court was consider- 
ing a case where it was alleged that A, B and C were partners, and that C 
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tween the entity theory and the aggregate theory on this topic. 
But we are convinced that it is not sound, and that no enduring 
solution of the law on this topic can be built upon that answer 
as a foundation. Our main purpose in discussing so fully in the 
preceding pages the reasons why A can not sue A and others 
was to show that this third answer is without merit. No com- 
promise between advocates of the entity theory and advocates 
of the aggregate theory can properly be made by adopting this 
third answer. A choice must be made between the first and the 
second answers. 


made false representations which induced the plaintiff, D, to purchase their 
assets. But C and D were partners at the time and the purchase was by them 
for a partnership purpose. Therefore the question was presented whether A, 
B and C could incur a tort liability to C and D. The court said that, assum- 
ing that the action should have been brought by C and D, “we are met by 
insuperable difficulties. This is an action at law to recover damages for de- 
ceit, and it is well settled that no action can be maintained at law between 
the members of two firms having one member common to both. (Englis vy. 
Furniss, 2 Abb. Pr. 333; Bosanquet v. Wray, 6 Taunt. 597; Jones v. Yates, 9 
Barn. & Cress. 532, 538.) In Englis v. Furniss (supra) it was held that the 
action would not lie, although the common partner assigned his interest in 
the claim to his copartners.”’ 

In Martin v. Northern Pacific Beneficial Assn., 68 Minn. 521, 71 N. W. 701, 
it was held that the personal representative of a member of a voluntary asso- 
ciation could not recover from the association for a tort committed by a serv- 
ant of the association. Buck, J., said (pp. 523-4): “There is no allegation or 
pretence that this association is a corporation. It is merely a combination or 
association of individuals, and no one was to be liable except for assessment, 
with the right to surgical care and treatment in case of injury while in the 
employment of the railroad company. The suit is one at law for a tort. As 
the deceased was a member of the association, he must be deemed to have 
been as much a party to the selection of the physicians and nurses at the hos- 
pital and its management as any other member of the society. No member 
had any greater or less rights or obligations than the deceased. The employes 
at the hospital were just as much the servants of Mr. Martin as they were of 
all or any other one of his associates, and he could not bring a suit against 
another for a personal wrong done him by such servant, because it would be 
as much the act of Martin as that of his associates.” Canty, J., said (p. 525): 
“Tf the members were partners it is clear that one member could not recover 
of the others either in law or equity, for the tort of a servant of the firm, who 
was as much his servant as theirs, and for whose acts he was as much respon- 
sible as they were.”’ (Italics ours.) See, accord, Carr v. Northern Pacific Ben- 
eficial Assn., 128 Wash. 40, 221 Pac. 979. 
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Moreover, we believe that on this topic it is the entity theory, 
and not the aggregate theory, which is in accord with the concep- 
tion of business men. 

We have already pointed out that, when two or more persons 
join to accomplish a common purpose, it is so easy for most (if 
not all) persons to think of them in either of two modes of thought 
that, unless they deliberately keep a very tight rein on their minds, 
they will find themselves thinking sometimes in the one mode 
and sometimes in the other (pp. 1,2). This case illustrates that. 
If Adams, Brown and Clark are partners, doing business under 
the name of Adams & Co., and a note signed in the partnership 
name is made payable to a bank, we believe that most (if not all) 
banking officials will think of that note as the obligation of Adams, 
Brown and Clark,—their direct, primary obligation, the burden 
of which rests solely upon them, and is not shared by ‘‘them” 
with “it” (pp. 2, 3, 39,40). And, nevertheless, if the note is made 
payable to Adams, and Adams puts his name on the back, we be- 
lieve that most (if not all) banking officials will think of Adams 
as a payee who has indorsed. 

Is the first or the second answer adopted by the authorities? 
We shall see that there is considerable conflict. 

In considering the effect given to the transaction, it is important 
to distinguish, so to speak, the external effect from the internal 
effect. There will be an external effect if the rights of third persons 
come into question. There will only be an internal effect if the 
rights of no third person come into question. 

We will begin with the external effect. Suppose that Adams 
forthwith takes the paper-writing to a bank, writes his name on 
the back, delivers it to the bank, and the bank, in consideration 
thereof, credits his account with an agreed sum- 

The banking officials will think that the bank has thereby doubly 
protected itself,—that it has secured the joint obligation of Adams, 
Brown and Clark, and also the separate obligation of Adams. And 
the bank will be so protected. If Adams, Brown and Clark be- 
come insolvent, the bank will be entitled to prove the full amount 
due it both for the purpose of receiving a dividend from the joint 
assets of Adams, Brown and Clark and also for the purpose of 
receiving a dividend from the separate assets of Adams (subject 
to the proviso that the amount to be received from both dividends 
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must not exceed the full amount due to the bank). See pp. 62-64, 
and the cases cited in note 45 at p. 63. 

If the bank had no notice that the alleged payee was a partner, 
the bank would be protected on the principle of estoppel. But 
the bank’s rights are not dependent on any principle of estoppel. 
Even if the bank had notice that Adams was a partner, the bank’s 
rights would not be diminished. 

In Smith v. Lusher,’ there was a paper-writing, in the form of 
a promissory note, signed in the partnership name, payable to a 
partner, and by him indorsed. In an action by the indorsee against 
the partners, one of the partners pleaded that the indorsee had 
notice at the time of the indorsement that the alleged payee was 
a partner, and that the note was given for a partnership debt. A 
demurrer to this plea was sustained. 

The reasoning of the Chancellor was that the note might be 
considered the obligation of all the partners except the payee. We 
are unable to follow this. If A, B and C assume to bind them- 
selves, as joint obligors, to A, we do not see how a court can prop- 
erly cut out the name of one of the obligors and say it is an obli- 
gation from B and C to A.” 

The reasoning of Senator Colden was that the payee partner 
could himself have maintained no suit upon the note. For either 
he must have sued all the partners, and then it would have been 
a suit by a man against himself, or he must have sued his copart- 
ners only, and then the note would not have supported his declara- 
tion, since he must have averred that the defendants (that is, all 
the partners but one) promised, whereas the note would have shown 
the joint promise of all the partners. 

But it did not follow, the learned Senator said (pp. 711, 712), 
that the indorsee could not sue. ‘Nothing is more common, than 
for partners to draw a bill payable to one of the firm. Often bills 
are made payable to, and drawn upon the makers themselves; and 


106 5 Cowen (N. Y.), 688. 

17 But see Morrison v. Stockwell’s Admr.,9 Dana (Ky.), 172, which supports 
the Chancellor’s reasoning. 

If there is a joint and several obligation of A and B to A, then there is no 
reason why A should not sue B. So held in Estate of Talbott, 200 Iowa, 585, 
203 N. W. 303; Willis v. Barron, 143 Mo. 450, 45 S. W. 289. And see the 
text at p. 124 and the cases referred to in notes 144, 145 and 146. 
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very often bills are made payable to fictitious payees. These bills 
may be mere waste paper, until they are negotiated; but the moment 
they are endorsed, they become efficient securities in the hands of 
the endorsees. If it be asked, by what law do they become so, the 
answer is, it is by the Jew mercatoria, the evidence of which is long, 
constant and continued usage.” 

In Pitcher v. Barrows, Shaw, C. J., said, of a similar case, 
“Tt is like a note payable to one’s own order, which, though till 
indorsement not a good legal contract, becomes such by the 
indorsement”; and in Thayer v. Buffum,' he said: “It is the 
promise of all to the order or appointee of one; and when the 
appointment is made by an indorsement, it is a valid contract 
with the indorsee. . . . So of a note payable by one to his own 
order. 

From the statements of Senator Colden and Chief Justice 
Shaw it would seem that the bank was in the position of a 
payee, and that the alleged indorsement was merely the exercise 
of a power, vested in one partner by the others, to name the 
payee. 

But, in the later case of Temple v. Seaver,“ the Massachusetts 
court said that it was a mistake to suppose that such a note is of 
the same effect as if made by one payable to his own order. In 
that case a paper-writing which was, in form, a demand note, 
signed in the partnership name and payable to a partner, was 
indorsed by the partner to the plaintiff after the partnership was 
dissolved. The defence was that the note did not assume the 
character of a contract till the indorsement and that after the 
dissolution the partner had no authority to bind the firm. But 
the court held that, immediately the note had been delivered to 
the partner, there had been an irrevocable power vested in him. 
“Seaver [the partner], after the dissolution of the firm, did not, 
therefore, bind the partnership by his indorsement. It was bound 
before. He only executed a power vested in him for good con- 
sideration while the partnership existed.” 

There is language in the opinion which is relied upon by advo- 
cates of the entity theory as supporting their claims, and the lan- 

108 17 Pick. (Mass.) 361, 363, 28 Am. Dec. 306, 307. 


109 11 Met. (Mass.) 398, 399, 
11011 Cush. (Mass.) 314, 315. 
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guage of the court is therefore given fully in the margin." But 
there is nothing inconsistent in the result reached in Temple v. 
Seaver with the result reached in Thayer v. Buffum. Brown and 
Clark agree with Adams, when the paper-writing is given to Adams, 
that he shall have a power to appoint a payee. T his power is 
irrevocable. There is an agreement—and a very important agree- 
ment—which is effective as soon as the paper-writing is given to 
Adams. But there is no one who can maintain an action on the 
note until Adams has exercised his power of appointment. His 
indorsement is the exercise of his power. 

As a practical matter it will rarely, if ever, make any difference 


111 “The law is well settled that if a note is made by a firm to one of its mem- 
bers, or his order, and indorsed by such member, the indorsee may maintain 
an action upon it. It is the promise of the firm to pay to one of its members, 
or to such person as he shall appoint. By the indorsement of the note, the 
appointment is made. Before the indorsement, the promisee can not maintain 
an action at law upon the note because of the technical rule that a man can 
not sue himself—can not be plaintiff and defendant in the same suit at law— 
and not because the firm has any defence in law or in equity to the contract. 
This technical rule does not prevent a firm from making a promise to pay 
money to such person as one of its members shall order or direct. . . . The 
precise ground of defence relied upon is, that the note was not indorsed by 
Seaver till after the dissolution of the partnership; and the note did not assume 
the character of a contract till the indorsement, and that after the dissolu- 
tion, Seaver had no authority to bind the firm. But the agreement or con- 
tract of the firm, to pay to the appointee of Seaver, was made before the dis- 
solution, and the authority to appoint is not in the firm, but in Seaver, in 
his individual capacity, and not in his capacity as partner. The contract 
of the firm is made when the note is signed. The mistake is, in supposing that 
the note is of the same effect as if made by one payable to his own order. The 
distinction is clear. Where one makes a note payable to his own order, there 
is no contract or agreement whatever till it is indorsed and delivered to an- 
other. But a promise of a firm, for good consideration, to pay to the order 
or appointment of one of its members, is complete, so far as the firm is con- 
cerned, and irrevocable; the obligation of the firm to pay does not result from 
the indorsement, but from the promise. The indorsement does not create 
the obligation, though it gives the remedy. Seaver, after the dissolution of 
the firm, did not, therefore, bind the partnership by his indorsement. It was 
bound before. He only executed a power vested in him for good consideration 
while the partnership existed.” 

Note that the Massachusetts court in the later case of Cutting v. Daigneau, 
151 Mass. 297, 23 N. E. 839, our p. 106, said and decided that the difficulty 
with respect to such a note was more than technical. 
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in the rights of the bank whether it is treated as the appointee of 
Adams under a power to make the appointment, or as the indorsee 
of Adams. In either case the bank will have the joint liability 
of Adams, Brown and Clark, and also the separate liability of 
Adams. Similarly, any indorsee, immediate or mediate from the 
bank, who is a purchaser for value, in good faith, and in due course 
according to the tenor of the note, will enjoy rights equivalent to 
the rights to which it would have been entitled if Adams had been 
a payee.1!? 

In Mainwaring v. Newman," Lord Eldon said that he had con- 
sidered the consequences of a decision for the defendant in that 
case as applied to commercial paper by A to A and others, as part- 
ners. There being a large quantity of such paper in the country, 
he had not been able to come to a decision without some hesita- 
tion. But we now see that, by regarding Adams as having a power 
of appointment, the courts reach results which accord with the 
expectations of business men. 


But what has been said above does not cover the cases where 
the holder does not take for value, in good faith, and in due course 
according to the tenor of the note. We will, for a moment, post- 
pone the consideration of such cases, and inquire as to the internal 
effect of the transaction; for the law as to the internal effect will 
help us to understand the law as to the cases momentarily postponed. 

Suppose Adams does not negotiate the note, but holds it. What 
are his rights? 

The only point that can be said to be clear on the authorities 
is that he may treat the transaction as an item to be given due 
consideration in an accounting between the partners wherein all 
partnership matters are taken into consideration. 

If this transaction were insulated—that is, treated as a separate 
matter to be adjusted between the partners without reference to 
other partnership matters—it would follow that, if Adams were 

' In addition to the cases already stated in the text see Hazlehurst v. Pope, 
2S. & P. (Ala.) 259; Smyth v. Strader, 9 Port. (Ala.) 446; Murdock v. Caruth- 
ers, 21 Ala. 785; Thompson v. Lowe, 111 Ind. 272, 276, 12 N. E. 476, 478; 
Woods v. Ridley, 11 H umph, (Tenn.) 194; Norton v. Downer, 15 Vt. 569; Orms- 
bee v. Kidder, 48 Vt. 361, 365. 


But see Simrall v. O’Bannons, 7 B. Mon. (Ky.) 608, cited in note 125, infra. 
"82 Bosanquet & Puller, 120, our p. 85. 
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not paid the agreed amount four months from the date of the 
transaction, he could forthwith sue Brown and Clark and get 
judgment against each for one-third of the agreed amount (as- 
suming that the shares of the partners are equal). But we have 
already seen that courts are very slow to insulate a partnership 
matter,'™* and it seems to us quite clear that most courts would 
not insulate such a transaction. 

If Adams has any right, in addition to the right to have the 
transaction treated as an item in an accounting between the part- 
ners, it would be a right of self-help. It is well settled that a part- 
ner can not repay himself for advances except with the assent of his 
copartners, express or implied.!” But it may be contended that 
from such a transaction the assent of his copartners may fairly 
be implied that, four months from the date of the transaction, he 
may withdraw from the partnership assets for his separate use 
the agreed amount. We incline to think that that contention is 
sound, but the law as to this cannot be said to be clear. 

Therefore the rights of Adams are only (1) to negotiate; (2) to 
have the note considered as an item in an account with his copart- 
ners; (3) perhaps, to withdraw the agreed amount from partnership 
assets at maturity. 

We return now to the cases, the consideration of which was mo- 
mentarily postponed (p. 104), where the rights of third persons 
are involved; but where those third persons are not holders for 
value, in good faith, and in due course according to the tenor of 
the note. Here, there is conflict in the authorities. 

We will begin with a third person who is a mere indorsee for 
collection. We will state two cases, Walker v. Wait 1° and Cutting 
v. Daigneau,'"” which evidence very different conceptions as to 
what the law is; and will note in the margin cases which tend to 
support Walker v. Wait, and also cases which tend to support 
Cuiting v. Daigneau. 

Walker v. Wait was a case dealing with a joint-stock company 
rather than an ordinary partnership, but we see no reason why 


114 See the cases cited in note 18 at p. 23. 

115 Lutz v. Miller, 102 W. Va. 23, 29, 135 S. E. 168, 170, 50 A. L. R. 426, 
431. 

116 50 Vt. 668. 

17 151 Mass. 297, 23 N. E. 839. 
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the law on the matter under discussion with respect to a joint- 
stock company should be different from the law with respect to 
an ordinary partnership. And we select Walker v. Wait for full 
statement because we know of no other case on this point which is 
so much relied upon by the advocates of the entity theory. 

Stowell, a member of a joint-stock company, advanced money 
and took a note signed in the name of the joint-stock company. 
He indorsed this note to the plaintiff who brought suit thereon 
against the thirty-three members of the company. Stowell was 
one of the defendants. 

The court held that the members were partners,’ but that 
“the association, as such”? became the debtor of Stowell,—that 
‘a partnership, or joint-stock company, is just as distinct and 
palpable an entity in the idea of the law, as distinguished from 
the individuals composing it, as is a corporation; and can contract 
as an individualized and unified party, with an individual person 
who is a member thereof, as effectually as a corporation can con- 
tract with one of its stockholders.” 

The court further said that the only difference on this matter, 
between corporations and partnerships, was a technical one. ‘The 
reason that a partner could not sue the partnership of which he 
was a member was that he would appear personally on both sides 
of the record, ‘‘a technical incongruity that the law does not tol- 
erate.’ But here, the court said, Stowell had transferred the 
note to another, and so the technical difficulty was removed. 

In Cutting v. Daigneau,'” a note, signed in the partnership name, 
was made payable to a partner. He indorsed it to the plaintiff, 
under an agreement that the plaintiff should give him half of what 
the plaintiff realized thereon (above expenses). The plaintiff 
brought suit against the partners, and the court held that no 
action could be maintained. 

The court said (p. 298): ‘‘It is plain that an action at law could 
not be maintained upon the note by the original payee. In the first 
place, such action would be defeated by the formal objection that 
the payee was also one of the promisors, and that he could not bring 
an action against himself. This formal objection is removed by 
the indorsement of the note to a third person. 


118 50 Vt. 668, 674. 
119151 Mass. 297, 23 N. E. 839. 
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“But there is also an objection of substance. As was declared in 
Stoddard v. Wood, 9 Gray, 90, ‘The difficulty of maintaining an 
action by a partnership against one partner is not merely a matter 
of parties, arising out of the difficulty of bringing suit; it lies much 
deeper. A promise by a partner to the partnership is a promise 
to pay himself with other persons; and it cannot be said that 
anything is due until the whole is settled, until all the assets are 
collected, and all debts paid. Until then, it cannot be known 
whether there is any balance due; still less, what that balance is.’ 
The same principle applies where the promise is by the partner- 
ship to one of its members. The note in suit would be evidence of 
one item of indebtedness of the firm to the individual member, 
but ordinarily such a note is not to be treated as a promise, to be 
adjusted separately from the other partnership aitairs: ..< 

“In the present case, there had been no settlement of the part- 
nership concerns, the firm had failed, the partnership creditors 
had not been paid in full, and there was no surplus to divide among 
the members of the firm. The original payee of the note was there- 
fore entitled to nothing. The plaintiff stands no better than the 
original payee. There was no bona fide indorsement for value to 
the plaintiff, but the indorsement was merely in order to enable 
him to sue, for the joint benefit of the payee and of himself. The 
merely technical difficulty alone was removed. In all other respects, 
the case stands upon the rights of the original payee, which are 
nothing as against his partners.” (Italics ours.) 

In Walker v. Wait, Stowell himself could have maintained no 
action. What were the reasons? One reason was the adversary 
nature of an action at law; Stowell could not be both the plaintiff 
and one of the thirty-three defendants. But, according to Cutting v. 
Daigneau, that was not the only reason. There was also an objec- 
tion of substance. The difficulty about maintaining an action was 
not merely a matter of parties. It lay much deeper. He was a part- 
ner and there was nothing to take the case out of the general rule 
that a particular partnership matter will not be insulated and that a 
partner must seek relief against his partners in an accounting. 

Stowell could not have maintained an action. Then, we sub- 
mit, a dummy for Stowell should not have been allowed to main- 
tain an action; there is no justification for permitting a dummy for 
Stowell to have a better standing than Stowell himself. 


108 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


We note in the margin cases which tend to support Walker v. 
Wait and also cases which tend to support Cutting v. Daigneau.'”° 

In the two cases just stated, the plaintiff was a mere indorsee 
for collection. But the note might be indorsed to a plaintiff, who, 
on the one hand, had an independent standing, and yet, on the 
other hand, was not a purchaser for value, in good faith, and in 


22 The following cases tend to support Walker v. Wait: 

Sessoms v. Ballard, 160 Ark. 146, 254 S. W. 446. A partner had issued a note 
payable to an individual, who was “president of the partnership.” The court 
said that such individual might have sued (and of course a trustee for all the 
partners may maintain an action against one partner,—see pp. 124, 125, 349). 
But the court also reasoned that since this was a partnership matter, equity was 
the proper court in which to adjust the rights of the partners. The objection 
that a particular partnership matter was being insulated was not made. 

Roberts v. Ripley, 14 Conn. 543. X made a note payable to A, B and C 
who were partners. In closing the partnership affairs, this note was indorsed 
in the firm name to C, as part of his share. X became insolvent. C indorsed 
to D, without consideration, who thereupon sued A, B and C upon the in- 
dorsement in the firm name. A and B brought a bill in equity to enjoin 
the action. The decision of the court was to the effect that the burden was 
upon those who brought the bill to establish affirmatively that it would 
be inequitable for C to receive this much from A and B without awaiting a 
final accounting. 

Woodman v. Boothby, 66 Me. 389. A partner had, in form, made a note 
payable to the partnership. The defendant had signed as surety for such 
partner. He was held liable to the plaintiff who was an indorsee for collection 
for the benefit of all the partners. The court speaks of the firm “as a distinct 
personality”’ but also speaks of the procedural difficulty arising out of the fact 
that a person can not sue himself and others. 

Burrows v. Leech, 116 Mich. 32, 35, 74 N. W. 296, 297, our Ppl 122) isi, 
Where there is a common partner “it is only necessary for the creditor firm to 
make an assignment of its claim, to make it collectible by an action at law.” 

The following cases tend to support Cutting v. Daigneau: 

Tipton v. Nance, 4 Ala. 194. Where a bill of exchange is purchased by an 
unchartered company and suit is brought against an indorser, who is also a 
partner in the company, in the name of another partner to whom there has 
been, in form, an indorsement, it is a partnership transaction, and the suit in 
the name of the partner is merely colorable and can not be maintained when 
it is shown that he has no interest in the bill, and that it belonged to the com- 
pany. 

Bullard v. Kinney, 10 Cal. 60, our p. 348. Members of a joint-stock com- 
pany sold goods “to the company.” They later assigned their account against 
the company to plaintiff and sold their shares of stock to a different person. 
The plaintiff brought assumpsit against the members of the company. It 
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due course according to the tenor of the note. The note might, 
for example, be acquired by a plaintiff who gave value in good 
faith and was acting for himself, but who did not become the 
holder until after the maturity of the note. 


was held that the assignors, as partners, could have relief only by account, 
and that their assignee could stand no better. 

Ebers v. Dettmering, 207 Ill. App. 539. The assignee or receiver of a co- 
partnership can not sue one of its members upon a note. 

Deavenport v. Green River Dep. Bank, 138 Ky. 352, 356, 128 S. W. 88, 89. 
“When a firm note comes into the hands of an individual member of the firm 
by assignment, this operates as an extinguishment of the note, and his as- 
signee will take nothing by such assignment. He can not sue upon the note, 
and he can pass no such right to another. His remedy is to be credited upon 
the partnership books with the amount so paid.” 

Portland Bank v. Hyde, 11 Me. 196, 199. A, B and C issued a note which 
in form was payable to A. A, B and C became insolvent, and assigned their 
property for the benefit of creditors. A assigned the note for the benefit of 
his creditors. It was held that the assignees of A could not compete with the 
partnership creditors. “The assignees of [A] would seem to stand in no better 
situation. The objection goes to the root of the contract. As was said by the 
court in Bosanquet v. Wray, before cited, no legal contract could subsist be- 
tween an individual and the company of which he was a member.” 

Kalamazoo Trust Co. v. Merrill, 159 Mich. 649, 124 N. W. 597. A trustee 
in bankruptcy for partners can not bring an action against a partner. They 
could not maintain such an action, and no more can he. 

Li Sai Cheuk v. Lee Lung, 79 Or. 563, 146 Pac. 94, 156 Pac. 254. An action 
at law will not lie between partners upon a claim growing out of the partner- 
ship transactions until the partnership business is wound up and the accounts 
finally settled, since until an accounting is had it can not be known but that 
plaintiff may be liable to refund more than he claims in the particular transac- 
tion; and no more can an assignee for collection maintain an action against 
the partner. Contrast Beacannon v. Liebe, 11 Or 443) Si acn zis: 

Summerson v. Donovan, 110 Va. 657, 66 S. E. 822. Prior to the settlement 
of the partnership affairs, an action at law will not lie upon a note given by 
one member of the firm to the firm for an advance made to him by the firm, 
though he subsequently sold his interest in the firm to another partner, and 
the firm was thereafter dissolved, and the action on the note was brought by 
an assignee of the other members of the firm. The debt is not an individual 
debt due by the partner to the firm, but is a mere item in the partnership 
account. 

Conway v. Zender, 154 Wis. 479, 143 N. W. 162. There was, in form, a note 
of an unincorporated association, indorsed by several of its members individ- 
ually, payable to another member for moneys advanced by him to pay debts 
of the association. In an action by him against such indorsers, the defendants 
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On this matter, we will state two cases, Carpenter v. Greenop ™1 
and Thompson v. Lowe,'’? which evidence very different concep- 
tions as to what the law is; and will note in the margin other cases 
having some bearing on the questions raised in those two cases. 

In Carpenter v. Greenop, a note was made in the partnership 
name and was in form payable to a partner. The partner indorsed 
the note and delivered it to the plaintiff. The note was payable 
six months from its date. The plaintiff gave value, in good faith, 
and was acting for himself, but he did not become the holder 
until after the expiration of six months from the date of the note. 

The court (Sherwood, C. J., dissenting) held that the plaintiff 
could maintain an action. The majority of the court thought 
that the partner was entitled to a remedy by self-help, and that, 
if such remedy were not adequate, he ought to have some court- 
remedy, without awaiting for an accounting; that such remedy 
would under the old practice be in equity but that “under our 
present rules there can be no difficulty at law’’; that the debt 
“was distinct from the mutual relations among the partners and 
stood as a separate contract”’; that the note continued to be nego- 
tiable after maturity, and that, even after maturity, the equities 
which affect the indorsee “are only such as attach directly to the 
note itself, and do not include collateral matters.” 

The decision comes to this: that the power of the partner to 
name an appointee did not cease with the maturity of the note; 
and that, even though the partner was not himself entitled to 
relief against his copartner without an accounting, this would be 
an equity as to collateral matters which would not affect the 
plaintiff. 

Where such a note is made payable at a definite time in the 
future, is it the intent of the partners that A, the partner to whom 
it is given, shall have no power to name an appointee except 
before maturity? It would not be surprising if courts differed in 


by counterclaim alleged that the debts of the association exceeded its assets 
and prayed that a receiver be appointed and the business be closed up. The 
court held that good administration required that the other members of the 
partnership be brought in as parties and that all matters in difference growing 
out of the partnership be tried out and settled. 

1174 Mich. 664, 42 N. W. 276, 4 L. R. A. 241, 16 Am. St. Rep. 662. 

qe Ind, 272; 12N, B. A76, 
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answering that question. If a court holds that the power to name 
an appointee continues after maturity, then the decision in Car- 
penter v. Greenop follows. 

But let us note not simply the result reached in Carpenter v. 
Greenop but also the reasoning. Most of the reasoning is to the 
effect that the plaintiff is standing no better than the partner 
himself would have been entitled to stand,—that the partner 
could have insulated the transaction and maintained an action 
against the partners. This is, of course, contrary to the many au- 
thorities which decline to insulate a particular partnership trans- 
action (p. 23). 

Moreover, even if the partner could have insulated and main- 
tained an action against his partner, the action would have been 
for the defendant partner’s share of the debt.'* The plaintiff in 
Carpenter v. Greenop was allowed to get a joint judgment against 
the partners for the full amount, which judgment could be wholly 
satisfied out of any property of either of the partners (though the 
judgment is joint, the execution may be several—see our p. 25). 
He was therefore allowed to assert a right greater than the right 
which the partner could have had, even if the partner had been 
allowed to insulate and sue his partner with respect to this par- 
ticular item alone without awaiting for an accounting. 

In Thompson v. Lowe,!* a note was made in the partnership 
name and was in form payable to a partner, and the plaintiff had 
become the holder of the note. The defendant alleged in his an- 
swer that the transfer was after maturity, and there was a de- 
murrer to this answer. The court held that the plaintiff was not 
entitled to maintain the action. It said that a note governed by 
the law merchant, payable by a firm to one of its own members, 
might be enforced against the firm if indorsed to an innocent holder 
before it is dishonored. But “as between the partners, the note 
was in effect nothing more than an acknowledgment that the 
partner named therein had paid into the firm, either in property 
or money, the amount specified in the note. The giving of the 
note in the name of the firm did not isolate the transaction to 
which it related so as to take it out of the dealings or accounts 

123 See Fellows v. Thrall, 85 Mich. 161; Kalamazoo Trust Co. v. Merrill, 159 


Mich. 649, 124 N. W. 597. 
124141 Ind. 272, 12 N. E. 476. 
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of the firm. The transaction pertained to the partnership ac- 
count, to be adjusted with other matters relating to the firm busi- 
ness in all respects as if no note had been given. The payee could 
have maintained no suit at law upon the note. . . . Since the 
payee could not have maintained a suit at law upon the note, 
neither can his assignee who stands on no better ground.” 

The reasoning of the court in this case that the partner could 
not have insulated the transaction is contrary to the reasoning of 
the court in Carpenter v. Greenop on that point, and is in accord 
with most of the authorities (p. 23). 

The reasoning of the court that the plaintiff could not stand 
better than the partner because he took after maturity is also 
contrary to the reasoning of the court in Carpenter v. Greenop on 
that point. This is a point on which there is very little authority, 
and we have already said that it would not be surprising if courts 
differed in deciding whether the power to name an appointee must 
be exercised before the date on which the note is made payable 
(pp. 110, 111). But it is to be noted that one who takes a ne- 
gotiable instrument after maturity stands no better than the per- 
son from whom he took it, and the reasoning in T hompson v. Lowe 
gives a result which is in harmony with such rule. 

We note in the margin other cases having some bearing (al- 
though often only a slight bearing) on the questions raised in Car- 
penter v. Greenop and Thompson v. Lowe} 


125 Nevins v. Townsend, 6 Conn. 5. After the dissolution of a partnership 
consisting of A and B and while their concerns were unsettled a note was 
given by them in the partnership name, payable to the order of A. A indorsed 
the note, when overdue, to C for value. C brought suit against A and B and 
was allowed to recover. 

Kipp v. McChesney, 66 Il. 460, Partners issued a negotiable instrument 
to X, a stranger. X indorsed the note when overdue (the note was payable 
May 4, 1869, and X’s indorsement was in 1871) to a partner, and the partner 
indorsed to the plaintiff. The court held that the note had not been extin- 
guished by the indorsement to the partner and that his indorsee might main- 
tain an action on it. 

In Bank v. Delafield, 126 N. Y. 410, 415, 27 N. E. 797, 798, there is a dictum 
that “the law, upon an ordinary simple loan, even to a partner, implies a 
promise to pay it at the time stated, or upon demand, without going into an 
accounting.” 

But it would be misleading to refer to this dictum alone. A partner had 
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We said at the opening of the discussion of this sub-topic (5b), 
with respect to the effect of a paper-writing, signed in a partner- 
ship name (Adams & Co., the name under which Adams, Brown 
and Clark do business) and in form payable to a partner (Adams), 
that three answers had been made: 

1. That there is a contract between Adams and the partnership 
as a legal unit,—a contract between Adams and it. 

2. That the effect of the transaction is (a) to give Adams a 
right to negotiate the note and thus give a third person rights 
against Adams, Brown and Clark; or, (b) if Adams does not exer- 
cise his right to negotiate the note, then to give Adams rights 
against Brown and Clark. 

3. That there is a contract between Adams on the one side, 
and Adams, Brown and Clark, as joint obligors, on the other side. 

We said that the discussion of the sub-topic (Sa) as to the rea- 
sons why A can not sue A and others showed that the third answer 
could not be adopted; and therefore that a choice must be made 
between the first and the second answers,—between the entity 
theory and the aggregate theory. 

If the reader will consider the authorities cited in our text on 
this matter, and also in the notes to that text, we think he will 
conclude that, while there is considerable conflict in the authorities, 


made a note payable, in form, to the firm. The court speaks of the plaintiff 
as an assignee. ‘‘Upon the trial an examination into the firm accounts was 
had so far as to show the defendant indebted to the firm in a sum largely in 
excess of the money sued for by the plaintiff. That an assignee could recover 
upon the indebtedness arising from the loan, after proof of the state of the 
partnership accounts, and that defendant was indebted to it in a greater sum 
than the amount assigned, can admit of no doubt. In our union of legal and 
equitable remedies in the same tribunal, and after what may be termed an 
examination in the nature of an accounting has been had, it is a matter of no 
importance that it was carried on in what would be termed an action at law. 
There is no claim now made that there has been but a partial accounting or 
that in consequence of such partial accounting the defendant has been found 
indebted to the firm in a greater sum than would have appeared if a full and 
complete accounting had been had, and greater than will appear when a full 
and complete accounting comes to be had between the members of the firm 
in an action wherein they are all parties and where the judgment will bind 
them all. We think the plaintiff showed enough to maintain its action in 
this respect.” 

In Simrall v. O’Bannons, 7 B. Mon. (Ky.) 608, the facts do not disclose 
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the courts have in the greater number of the cases worked out the 
rights of the parties on the basis of the aggregate theory. 


5c. Common-partner cases. 

Assume that A, B and C are partners engaged in the manufac- 
ture of cotton goods; that A, D and E are partners engaged in the 
manufacture of machinery; that there is a transaction which is, 
in form, a purchase of some machinery by A, B and C from A, D 
and E; and that the purchase price has not been paid. 


when the note was assigned. The court said: ‘‘A note in the name of the firm 
- to one of the partners is a writing somewhat anomalous in its character. . 

It is, in effect, merely the evidence of one item of indebtedness in the account 
between the partners; its availability in equity depending upon the condition 
of the firm, and relative interests and liabilities of the partners as such. If 
assigned away the assignee takes it with all its imperfections and drawbacks, 
legal and equitable.” 

In Davis v. Briggs, 39 Me. 304, the indorsee of an overdue note was allowed 
to maintain an action at law, but was held entitled to recover only the amount 
due to the partner who had indorsed to him, and an auditor was appointed to 
ascertain that amount. 

Stoddard v. Wood, 9 Gray (Mass.), 90. A made a note which in form was 
payable to “A. Stoddard & Wood,” the partnership name under which A 
and B were doing business. The partnership was dissolved, and A made B 
his attorney to recover all debts due to the partnership. The note was indorsed 
in the firm name after the dissolution at a time when the note was overdue. 
B, as holder of the note, sued A and it was held that he could not recover. 
Much of the reasoning of the court was quoted in the decision in Cutting v. 
Daigneau (our p. 106). But it may be noted that the court also said: ‘He 
[the plaintiff] was a member of the partnership, and had full notice that it 
was taken in account, not in the course of business, or for the purpose of pay- 
ing a debt to the partnership; and, above all, he took it when dishonored, 
which is of itself a sufficient defence.” 

Learned v. Ayres, 41 Mich. 677, 3 N. W. 178. A, B and C were partners. 
A sold his interest to D. A’s private account with the firm before the sale 
showed a balance against him. B, C and D were not allowed to maintain an 
action against A to recover this amount. 

Davis v. Merrill, 51 Mich. 480, 16 N. W. 864. The note was accidentally 
destroyed without ever having been indorsed. Neither the partner nor his 
assignee could under such circumstances maintain an action at law. 

Hill v. McPherson, 15 Mo. 204, 55 Am. Dec. 142. A and B, partners, issued 
to A an acknowledgment of indebtedness. A assigned to C. The court held 
that the assignee of a non-negotiable note could not maintain an action at 
law against the makers of the note, when the assignor himself could not. 
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On such a matter we have already had occasion to note two 
passages from Story (pp. 5, 92, 93). 

In his Partnership, Story said that the difficulty in a common 
partner case was “purely technical, and stands upon grounds pecul- 
iar to the common law”; but in the same section he also said: 
“Tt will make no difference, in cases of this sort, whether the suit 
is brought in the lifetime of all the partners, or after the death of 
one of them; because, in contemplation of law, no valid contract ever 
existed between the partners; and therefore the death of any one of 
them can not make the contract available at law.”’ 1° (Italics ours.) 

In his Equity Jurisprudence, he said: “But there is no difficulty 
in proceeding in courts of equity to a final adjustment of all the 
concerns of both firms, in regard to each other; for in equity, it is 
sufficient, that all parties in interest are before the court as plain- 
tiffs, or as defendants; and they need not, as at law, in such a case 
be on the opposite sides of the record. In equity all contracts 
and dealings between such firms, of a moral and legal nature, 
are deemed obligatory, though void at law. Courts of equity, in 
all such cases, look behind the form of the transactions to their 
substance; and treat the different firms, for the purposes of sub- 
stantial justice, exactly as if they were composed of strangers, 
or were in fact corporate companies.” 1’ 

We have already commented on Story’s language in his Part- 
nership (p. 93). There are two questions which ought to be kept 
distinct. The first question is whether the difficulty at common 
law is merely technical. Now there are at common law two diffi- 
culties (pp. 85-95); there is (a) the difficulty arising from the 
rule that A must not appear as both plaintiff and defendant, and 
this difficulty may properly be treated as merely technical; but 
there is also (b) the difficulty that “no valid legal contract ever 
existed” and this difficulty can not, we submit, properly be dis- 
missed as merely technical. The second question is whether if 
there is a difficulty at common law (whether it is merely technical 
or is more than technical) there nevertheless may be some sort of 
relief in equity. 

In Bosanquet v. Wray,!* the court held that there could be no 

128 § 234, 

127 § 680. 

1286 Taunt. 597, 605, our p. 91. 
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action by the surviving members of one firm against the surviving 
members of the other after the common partner had died (and 
so the difficulty that the same person would appear as both plaintiff 
and defendant had been removed), because ‘‘no legal contract 
could subsist between him and those connected with him on the 
one side, and himself with others connected with him on the other 
side; the parties could only so far enter into this contract, as to render 
it available in equity; and as this principle goes to the root of the 
contract, the same objection to the plaintiff’s recovery still con- 
tinues after his decease.” (Italics ours.) 

“The parties could only so far enter into this contract, as to 
render it available in equity.” Just what does that mean? Equity 
may give remedies, with respect to contracts, not given by the 
common law (as by decreeing specific performance of a contract, 
or by restraining third persons from inducing one of the contract- 
ing parties to break a contract). Equity, too, may in order to 
prevent unjust enrichment impose a so-called quasi-contractual 
duty. But, on the question as to whether there is or is not a con- 
tract, should not equity follow the law? 

In Ellis v. Kerr,’ (which, however, was not a common-partner 
case) the court held that no action could be maintained on the 
alleged covenant there in question either at law or in equity. 

The law on this matter in this country is not yet settled, but 
there are two cases the results in which would probably be ap- 
proved by all the courts. These are Douglass, Brown & Co. v. Neil 
& Co.,! and Crosby v. Timolat.1*! 

In Douglass, Brown & Co. v. Neil & Co., two firms had a common 
member. After the creditor partners had recovered judgment 
against the debtor partners, they sought to garnishee a debt due 
from appellants to the defendants. The court held that the ap- 
pellants had no right “to have this judgment set aside on the 
ground that [A] was a partner in each of the firms sued and being 
sued. It is true that in actions at law a party may not be allowed 
to sue himself, but in courts of equity, partnership firms thus con- 
stituted have always been permitted to have their rights adjudi- 
cated, the law having regard rather to the artificial person than 

120 [1910] 1 Ch. 529. 


18 37 Tex. 528, 546. 
181 50 Minn. 171, 52 N. W. 526. 
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to the individual members composing the firm, which constitutes 
the artificial personality. The objections made on this account, 
in those countries and States where the law and equity jurisdiction 
are kept separate, each contending for its own province, would 
have great force; but in our State, with its blended jurisdiction, 
the courts are often called on to consider, even in the same case, 
questions both of law and equity. Under our Constitution .. . 
the District Courts have original jurisdiction, without regard to 
any distinction between law and equity, and this jurisdiction comes 
to us, unabridged, by appeal. . . . If a party has rights cognizable 
either in a court of law or equity, he has a case within the jurisdic- 
tion of our courts. This was a case which serves well to illustrate 
the rule.” 

This is a decision that a judgment rendered in a common-part- 
ner case by a court with equity powers is not void, and is not sub- 
ject to attack by third persons whose debt to the defendants had 
been garnisheed. 

In Crosby v. Timolat, A and B were Lee as copartners in 
one business, and A and C were engaged as copartners in another 
business. It was alleged that A and B had rendered services in 
selling the land which was the subject of the partnership agreement 
between A and C. The plaintiff had been appointed receiver of 
the partnership property of A and B, and he brought this action 
to recover the value of such services. The defendant, C, demurred. 

The court said (p. 173): “The appellant relies upon the technical 
rules of the common law. It is true that an action at law for such a 
cause as that stated in the complaint could not have been main- 
tained by a partnership against another partnership having a 
common member with the former firm. It was not permitted 
that one of the parties should thus appear both as a plaintiff and 
defendant, in effect prosecuting an action against himself, in which, 
if a recovery were to be allowed, it would be in his favor, and at 
the same time against himself. Nor, at law, would the contract 
or agreement between the two firms having a common member 
be recognized as creating a Jegal obligation or cause of action. The 
transaction would be treated as an attempt by a party to enter 
into a contract with himself. Bosanquet v. Wray, 6 Taunt. 597. 

. . The remedial system of the common law was too inflexible 
and restricted to enable it to adjust the complex rights and obli- 
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gations of the parties under such circumstances. But in equity 
the agreements of the members of firms so related to each other 
were treated as obligatory, and the fact that one of the parties 
to the joint contract stood in the position of both an obligor and 
obligee did not stand in the way of affording such relief or remedy 
as might be found to be appropriate and necessary to the ends of 
justice.’ (Italics ours.) 

Therefore, the court decided, a cause of action of an equitable 
nature had been stated. The demurrer must be overruled. 

But the court added: “‘If the fact that [A] is one of the obligors 
in the contract as well as an obligee renders necessary any appor- 
tionment of the amount to be recovered, or any equitable adjust- 
ment of the rights of the parties, the court is competent to do what 
is necessary. At present the question is not how the matter is to 
be adjusted, or what recovery shall be allowed, but only whether 
the action can be maintained at all.” 

This is a decision that where services have been rendered, there 
is basis for some sort of relief in equity.’ The thought of the court 
seems to us to have been that, although the difficulty at common 
law was more than technical, nevertheless there might be some 
sort of relief in equity. 


What the plaintiffs in a common-partner case would really like 
is that the same relief should be granted as would have been granted 
if the transaction in question had taken place between the defend- 
ants on the one side, and a legal unit of which the plaintiffs were 
members on the other side. They do not really want both firms to be 
treated as if they ‘“‘were in fact corporate companies” (see p. 5), 
for they want to hold the defendants to liability as so many 
individuals. : 

Will the equity courts grant such relief? 

There are some cases which indicate that they will grant the 
same relief as though there had been a contract (as distinguished 
from quasi-contractual relief). Thus in Haven v. Wakefield,}* 
there was, in form, a lease of real estate from A, B and C to C and 
D. The court said that there could be no suit at law, but that in 

182 See, accord, Townsend v. Whitacre, 190 App. Div. (N. Y.) 716, 180 N. Y. 
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such a case ‘“‘to prevent a failure of justice, equity takes jurisdic- 
tion and makes compensation for any injury that may have been 
sustained’’; and the court directed that the defendants should be 
charged “with the rents which accrued at the contract price during 
the time they occupied the building.” (Italics ours.) 

And in Newport Construction Co. v. Porter,'** where there had 
been no performance under the alleged contract, the court said 
(p. 132): “The cause of action is of cognizance at law, it being for 
the recovery of damages for breach of an alleged contract. The 
procedure, however, by which the issue is to be determined calls for 
a suit in equity; but, so far as the right to recover is concerned, it 
must be judged as if an action at law between two individuals not 
connected as partners.” 

The law, even on this point, can not be said to be clear at the 
present time. And when the question (which will usually be the 
more important question) arises as to whether the defendant 
partners, other than the common partner, are to be liable for the 
whole amount which to do justice to the plaintiffs ought to be 
added to the partnership assets of the plaintiffs, some courts have 
been careful to keep open the question whether some accounting 
between the defendants may not be necessary. In other words, 
they proceed as though the plaintiffs had a prima facie right to 
recover the same amount as would have been recovered if the trans- 
action in question had taken place between the defendants on 
the one side and a legal unit of which the plaintiffs are members 
on the other side; but they keep it open to the defendants to rebut 
the prima facie case by showing that such relief will work injustice. 

In Pennsylvania, it was provided by the Act of 14th of April, 
1838, that (to speak in terms of the letters we have used above) 
A, B and C might maintain an action at law against A, D and E. 
When the court came to consider this, it said that apparently the 
legislature was soon aware that this Act, if the judgment were 
carried out by execution, might work the most palpable injustice,’® 
and that to prevent such injustice the legislature gave the courts, 
by the Act of 13th October, 1840, all the powers of a Court of 
Chancery in settling partnership accounts. 

134118 Or. 127, 246 Pac. 211. See also Beacannon v. Liebe, 11 Or. 443, 5 
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In Tassey v. Church,’*® A, B and C sued A and D, recovered 
judgment and levied execution upon the real.estate of D. D 
brought a bill stating that A would owe him on the settlement of 
their partnership affairs a much larger sum than the amount of 
such judgment; and the court enjoined proceedings under the 
execution until an account had been taken between A and D. 
Gibson, C. J., said the statute of 1838 might as well be expunged 
from the statute book, since such matters must eventually find 
their way into equity. The real estate was the separate property 
of D, and it was inequitable to allow the judgment to be satisfied 
out of his separate property. ‘‘Happily the chancery powers 
which have been vested in the judiciary will make the statute 
before us a dead letter, where there are not joint effects; and where 
it happens, as it sometimes must, that execution even of the part- 
nership property would work injustice between defendants in 
circumstances like the present, the partner jecparded will arrest 
it by a bill for an injunction and a settlement of the accounts.” 

In Allen v. Erie City Bank,!*" John and Richard Carter had been 
partners doing business under the name of J. & R. Carter. John 
and Richard Carter and Allen had been partners doing business 
under the name of Carters & Allen. The Erie City Bank had a 
claim against John and Richard Carter, as partners doing business 
under the name of J. & R. Carter. The bank claimed that the 
firm of Carters & Allen was indebted to the firm of J. & R. Carter 
and sought, by garnishment proceedings, to reach that debt. The 
fact proved to be that there were no partnership assets of the 
partners doing business under the name of Carters & Allen. 

The court said (p. 138) that the Act of 14th April, 1838, ‘‘au- 
thorizes suits by one firm against another, composed partly of the 
same persons; it directs that the trial shall proceed as if the firms 
were composed of different persons”; and the court found no error 
in the proceedings pursuant to this statute by which the amount due 
from Carters & Allen to J. & R. Carter had been ascertained. 

But the court proceeded to say (pp. 140-1): “In the case now 
before us, John and Richard Carter were members of the defendant 
firm with Allen. . . . Before their creditors can stand where they 
stood and can claim what they could have claimed and be subject to 


13966 W. & S. (Pa.) 465, 40 Am. Dec. 575. 
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the equities which would have effected them, there should be a 
settlement of accounts to ascertain if Allen, the survivor of the firm 
of Carters & Allen, is owing to his copartners any money, or how 
much; in other words, whether their estates as well as his are not 
equally bound to pay the debts. If they are, it would be great 
injustice to call on him to pay their creditors, when on settlement 
it might appear their estates ought to contribute.” 

And the court said it would affirm the judgment ‘‘and let the 
defendant apply for a stay of execution until proceedings shall be 
instituted by him, within a reasonable time, in the name of proper 
parties, to ascertain the rights and equities of the parties.” 

To summarize this case. The amount which J. & R. Carter 
ought to recover was ascertained pursuant to a method provided 
by statute. There were no partnership assets of Carters & Allen 
out of which this amount could be taken. In such case, the court 
was ready to stay execution until the rights of the parties could 
be adjusted in equity. The bank was, after all, a creditor of John 
and Richard Carter (rather than of a legal unit of which they were 
members) and therefore as their creditor could have only such rights 
as they had, and what their rights were could not be determined 
without taking an account of the partnership affairs of John and 
Richard Carter and Allen. 

Other Pennsylvania cases, two of which will be stated in sub- 
topic 5d (pp. 125-134), are noted in the margin.’ 

In Cole v. Reynolds,‘ B and C sued A, D and E, for an amount 
alleged to be due from a firm composed of A, D and E to a firm 
composed of A, B and C (A had declined to join as a plaintiff with 


138 WcCruden v. Jonas, 173 Pa. St. 507, 34 Atl. 224, 51 Am. St. Rep. 774, 
our p. 132; and Haines & Co.’s Estate, 176 Pa. 354, 35 Atl. 237, our p. 127. 

For a further case as to the scope of the Act of April 14, 1838, see Huffman 
Farm Co. v. Rush, 173 Pa. 264, 33 Atl. 1013. A and five others, as partners, 
owned certain cattle. It was agreed between the partners and X, that A and 
X should become joint purchasers of the cattle at an agreed amount. The 
court said that X thereby became liable for the full amount, and not for sim- 
ply one-half. One-half was not automatically paid because A was a partner. 
The court also said that the suit was within the provisions of the Act of April 
14, 1838. Most of the opinion is devoted to showing that X had not been 
properly credited with a part payment and therefore that there must be a 
new trial. 

139918 N. Y. 74. See also Englis v. Furniss, 2 Abb. Pr. Rep. 333- 
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B and C). D and E alleged that there were assets of the firm 
composed of A, D and E in the hands of A sufficient or nearly 
sufficient to pay the amount claimed by the plaintiffs. The court 
reversed a judgment non-suiting the plaintiffs, and ordered a new 
trial. 

The court said that under the Code the plaintiffs were entitled 
to prevail if the facts stated would, before the adoption of the Code, 
have sustained either an action at law or a suit in equity. They 
would not have sustained an action at law, but the court thought 
the difficulty was merely technical. In equity relief might be 
granted. Story was quoted with approval. “The amount claimed 
must be regarded as, ex @quo et bono, due from the defendants’ 
firm to the plaintiffs’ firm. . . . Had it been set up as a ground of 
defence that, as between the plaintiffs’ firm and the partner who 
is made a defendant, the state of accounts was such that it would 
be inequitable to require this debt to be paid, such a defence might 
have rendered an account necessary in order to determine the 
equitable rights of the parties. Even then, I suppose, the better 
doctrine would be to let the debtor firm pay its debt, and the 
creditor firm, after receiving their debt, adjust their individual 
equities among themselves.4? This would seem to be more in 
accordance with the common sense of the commercial world, and 
the rule of equity which treats a copartnership firm, for the pur- 
poses of a trial, as an artificial body, a guasi corporation. Upon 
the whole, I am of opinion that the case stated by the plaintiffs, 
and which, upon the trial, they offered to prove, was sufficient, 
prima facie, to entitle them to recover. If, upon another trial, 
the defendants shall be able to present a state of facts which 
renders it necessary that an account should be taken between 
the different members of either firm, to enable the court to 
determine whether the amount claimed is equitably due from 
the defendants to the plaintiff’s firm, it will be entirely com- 
petent for the court to direct that such an accounting be had. 
But no such defence would be admissible under the present 
state of the pleadings.” 

The decision in Burrows v. Leech‘! belongs in the sub-topic 5d, 
and will there be mentioned; but there is a good deal of the reason- 


See, accord, Re Buckhause, 2 Low. (U. S.) 331, 332, our p. 130. 
141116 Mich. 32, 74 N. W. 296. 
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ing which is pertinent to our present discussion, and, as advocates 
of the entity theory place much reliance upon this case, the reason- 
ing of the court will be given at some length. 

Leech and Gamble were partners doing business under the name 
of E. W. Leech & Co. Lindsay and Gamble were partners doing 
business under the name of Lindsay & Gamble. Leech and Gamble 
became insolvent, and Gamble gave a mortgage on partnership 
assets to Lindsay, to secure a claim by Lindsay and Gamble against 
Leech and Gamble. Unsecured creditors of Leech and Gamble 
attacked the validity of this mortgage, but the court sustained it. 

The court said that no action could be maintained at law where 
there was a common partner; that this was a technical difficulty 
only, which could be removed by assigning the claim (but see our 
p. 93); that equity would take cognizance of such a suit, but 
that “equity follows the law in both respects. It does not treat 
the partnership as an entity, nor does it make the common partner 
both complainant and defendant; but, all being before the court, 
it so frames the decree as to grant proper relief.” 

It further said that it disagreed with the contention that equity 
in such a suit “must in all cases settle the partnership affairs of 
one or both concerns before making a final determination.” But, 
“conceding that equity may require an accounting if justice re- 
quires it, with a view of setting off against the debt the interest of 
Gamble therein,’’ did justice require it in the case at bar? 

The court thought it did not. The amount due was an honest 
and valid debt. If property had been given in payment it would 
have been a valid transaction, and a mortgage on property to 
secure payment was valid. 

The attack was based on the fact that assets of Leech and Gam- 
ble were being used to pay a claim in which Gamble was interested, 
—that he was taking away assets from his own creditors. The 
court said: “The only foundation for this is that in judicial pro- 
ceedings the copartnership is not treated as an entity for the pur- 
pose of procedure. But it is so treated for some purposes;”’ and 
the court seems to have considered that it could properly be so 
treated for the purpose of upholding the mortgage. 

In the course of the opinion the court said: ‘“We may agree . . . 
that matters would be simplified by the adoption of the rule of 
the civil and Scottish law that copartnerships, like corporations, 
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should be treated as legal persons, and that the harmony of our 
jurisprudence would be thereby made more perfect.” 

Other cases calling for mention are the following: 

In Hoover's Ex’rs v. Bowers, etc. Co.,4* the common partner 
died, insolvent. The surviving creditor partners were held en- 
titled to deduct, from the ascertained value of the deceased part- 
ner’s interest in that partnership, the whole amount which the 
creditor partners were entitled to receive, without first endeavoring 
to collect from the assets of the other partnership. The court 
said that the liability of the deceased partner was primary and not 
secondary, and quoted the statement of the Supreme Court of the 
United States in Francis v. McNeal: “But the fact remains as true 
as ever that partnership debts are debts of the members of the 
firm, and that the individual liability of the members is not collateral 
like that of a surety, but primary and direct, whatever priorities 
there may be in the marshaling of assets.” 143 

This case shows that the debtor partners will not be treated as 
though they were members of a corporate company,—the lia- 
bilities are the liabilities of them, the partners, and not of an “it” 
of which they are members. 

In Alexander Bros. v. Jones, C was a partner with A and B, 
and also with D and E. The Alabama court held that A, B and C 
might sue D and E because by statute the liabilities of partners 
had been made joint and several. There is a Mississippi case 
in accord, but a Tennessee case contrary. 

In Robbins v. Butler,” A was a member of a firm of land agents, 
and was also a member of a joint-stock association. There was, in 
form, a contract between the land agents and the joint-stock 
association for the sale of land. The court declined to give specific 
performance, one of its reasons being that A was vendor as well 
as vendee. 

In Moore v. Gano,'8 where A was a partner with B and C, and 

142146 Va. 84, 135 S. E. 698. 

43 228 U. S. 695, 33 S. Ct. 701, 57 L. Ed. 1029, L. R. A. 1915 E, 706, our 

. 41, 
7 4490 Ala. 474, 7 So. 903. 

6 Morris v. Hillery, 7 How. (Miss.) 61. 

“6 Banks v. Mitchell, 8 Yerg. (Tenn.) 111, 29 Am. Dec. 106. 

iat 26 Tl; 687, 432. 

M48 12 Ohio, 301. 
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also with D and E, and A made a note in the partnership name 
(under which A, B and C were doing business) payable to D, the 
Ohio court held that D might maintain an action at law, even if 
D were trustee for A, D and E.!” 


If any general statement as to common-partner cases can safely 
be made, in the present state of the authorities, it would seem to 
be this: (a) the debtor partners will not be treated as members of a 
legal unit,—the obligation is the obligation of them, the partners, 
and not of it, the partnership; (b) the creditor partners may, as a 
convenient method of doing justice between the parties, be treated 
as members of a legal unit, so that the right will be treated as the 
right not of them, the partners, but of it, the partnership; but they 
are to be so treated only tentatively and until good cause to the 
contrary is affirmatively shown. 


5d. Competition between a partner and a partnership creditor 
for satisfaction out of partnership assets. 

If the partnership venture proves a failure, of course the assets 
must be applied to the discharge of joint debts. Now if a 
partner has, in form, a claim against the partnership (as in the 
case of such a paper-writing in the partnership name payable to 
a partner as is set forth at p. 97 above), can that partner compete 
with strangers who are partnership creditors for satisfaction out 
of partnership assets? 

It is well settled, as a general rule, that he can not. He is in an 
entirely different situation from that of a shareholder of a corpora- 
tion who has advanced money to it. And the reasoning of the 
courts which established this rule was, not that he was a deferred 
creditor of the partnership, but that the partnership obligations 
were the obligations of himself and his copartners, and therefore 
that he must not compete with his own creditors. 

A leading case is Ex parte Harris.° Lord Eldon said (p. 212): 
“There has long been an end of the law, which prevailed in the 
time of Lord Hardwicke; whose opinion appears to have been, 
that, if the joint estate lent money to the separate estate of one 
partner, or if one partner lent to the joint estate, proof might be 


49 See also Jungk v. Reed, 9 Utah, 49, 33 Pac. 236. 
1502 Ves. & B. 210. 
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made by the one or the other in each case. That has been put an 
end to, among other principles, upon this certainly; that a partner 
can not come in competition with separate creditors of his own; nor 
as to the joint estate with the joint creditors. The consequence is, 
that if one partner lends £1,000 to the partnership, and they become 
insolvent in a week, he can not be a creditor of the partnership; 
though the money was supplied to the joint estate: so if the part- 
nership lends to an individual partner, there can be no proof for 
the joint against the separate estate: that is, in each case no proof 
to affect the creditors; though the individual partners may cer- 
tainly have the right against each other.” 

In Bain v. Loan Association,’*' the same principle was applied to 
that species of partnership commonly called a joint-stock company. 
(See our pp. 27,28.) ‘‘ Each member is liable to each creditor for the 
full amount of his claim. . . . A partner is not allowed to prove 
against a bankrupt estate of the firm for an amount owed him by 
the firm in competition with joint creditors, for he is their debtor.” 

Other authorities are cited in the margin.1°” 

Are there any exceptions to this general rule? We will con- 
sider whether there is (1) an exception in the case of fraud; (2) an 
exception in the case of distinct trades; (3) an exception in 
common-partner cases. 

The fraud exception. In Ex parte Sillitoe,* Lord Eldon said 
(p. 382): “The rule of the Court upon this point is founded upon 
principles so clear, that it would perhaps have been better that it 
should never have been departed from; but it has been departed 

Ie TADIIN: (©. 1248; WS. By 154; 

12 Ex parte Reeve, 9 Ves. 588; Cooke’s Bankrupt Laws, 2d ed., p. 556; 
Portland Bank v. Hyde, 11 Me. 196; Lyons v. Murray, 95 Mo. 23, 8 S. W. 170, 
6 Am. St. Rep. 17; Rodgers v. Meranda, 7 Ohio St. 179; Stump v. Wilson, 100 
W. Va. 227, 130 S, E. 463; Nanson v. Gordon, L. R. 1 App. Cas. 195. 

In Amsinck v. Bean, 22 Wall. (U. S.) 395, 402, 22 L. Ed. 801, 803, 804, the 
court said: “Partners are not entitled in any case to come in competition 
with the joint creditors upon the partnership funds... . A solvent partner 
can not prove his own separate debt against the separate estate of the bank- 
rupt partner, so as to come in competition with the joint creditors of the part- 
nership, for the plain reason that he is himself liable to all the joint creditors, 
which is sufficient to show that in equity he can not be permitted to claim any 
part of the funds of the bankrupt before all the creditors to whom he is liable 
are fully paid.” 

1631 Gl, & J. 374. 
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from, and I feel no inclination to diminish or add to the exceptions. 
The rule is, that a partner in a firm against which a commission of 
bankruptcy issues, shall not prove in competition with the cred- 
itors of the firm, who are in fact his own creditors, shall not take 
part of the fund to the prejudice of those who are not only cred- 
itors of the partnership but of himself. To that rule there is an 
exception, manifestly founded in justice, and that is, where a 
partner becomes a creditor in respect of the fraudulent conversion 
of his separate estate to the use of the partnership.” 

Lord Eldon, when he delivered this opinion, had before him an 
alleged distinct-trade case. Now he did say that it would perhaps 
have been better if the general rule had never been departed from, 
but then later he said that there was an exception, in the case of 
fraud, which was “manifestly founded in justice.” We doubt if 
he meant to indicate that he thought that, if the matter were res 
nova, there should be no exception in the case of fraud. 

It would seem to be clear that, applying equitable principles, 
some relief ought to be granted in the fraud cases. 

We have already (pp. 66, 67) seen that Lord Eldon, in dealing 
with transmutations of joint assets into separate assets by the 
voluntary act of all the partners, sanctioned such transmutations 
only if they were made in good faith. Conversely, transmutations 
of separate assets into joint assets ought to be sanctioned only if 
made in good faith. Then, @ fortiori, transmutations of separate 
assets into joint assets ought not to be sanctioned, if the transmu- 
tation were not simply a fraud on creditors but were also a fraud 
by some of the partners upon one of the partners. 

Where there is such a fraud, equity ought to give appropriate 
relief. To the extent that the assets fraudulently taken, or their 
proceeds, can be found in the joint assets, the appropriate relief 
would seem to be to direct a transfer from joint assets to separate 
assets. 

To the extent that tracing is impracticable, appropriate relief 
would seem to be to give to the representative of the separate 
creditors of the defrauded partner a right to prove, in competition 
with partnership creditors, for satisfaction out of the joint assets. 

In Haines & Co.’s Estate,’ A and B, and five other persons, 


154176 Pa. St. 354, 35 Atl. 237. For a converse case, see McElroy v. Allfree, 
131 Iowa, 518, 108 N. W. 119. 
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were partners engaged in a wholesale business under the name of 
Wood, Brown & Co. A and B proposed that the seven should pur- 
chase a retail business also, but the other five objected. Thereafter 
A and B and some others (not including any of the other five part- 
ners in Wood, Brown & Co.) purchased the retail business and 
carried it on as partners under the name of Haines & Co. 

A and B in the course of dealings, without the knowledge or 
consent of their partners either in Wood, Brown & Co. or in Haines 
& Co., appropriated to the use of Haines & Co. $175,000 of the 
cash and merchandise of Wood, Brown & Co. Wood, Brown & Co. 
and Haines & Co. made assignments for the benefit of their cred- 
itors. The question was whether the assignees of Wood, Brown & 
Co. could prove against the assignees of Haines & Co. for this 
$175,000. The court permitted such proof. 

It was urged that the assignees of Wood, Brown & Co. could 
prove only for such amount as, after an accounting between the 
partners of Wood, Brown & Co., should be found to be due the 
partners other than A and B. But the court said that this argu- 
ment overlooked the effect of the insolvency of Wood, Brown & 
Co. “The moment that fact is ascertained the creditors acquire 
a right to all the assets of that firm, among which undoubtedly is 
their claim against Haines & Co. . . . As to their respective cred- 
itors the two firms are separate and distinct entities, and the 
assets of each are a separate fund for its own creditors, just as the 
firm assets and the individual property of the partners are separate 
funds for partnership and individual creditors in ordinary cases, 
although the partners are equally debtors to both. Each class 
has a prior claim on its own fund, and only a secondary or post- 
poned claim on the other after the latter’s preferred creditors are 
satisfied.” : 

The facts of this case illustrate the fraud exception. 


The distinct-trade exception. We have already (pp. 29, 30) 
noted that Lord Eldon had applied this exception in the case of Ex 
parte St. Barbe.¥° In Ex parte Sillitoe, he said he felt “no incli- 
nation to diminish or add to the exceptions.” But, in Ex parte 
Sillitoe, he did show an inclination to keep this second exception 
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within as narrow bounds as was consistent with the authorities. 
He said “‘that he had carefully examined all the cases relating to 
this question of proof by partners as separate traders, in competi- 
tion with their joint creditors, and that they were all cases in which 
the articles of one trade had been furnished to another trade: that 
there was no case in which the exception had been allowed where 
money had been advanced to the partnership by one or more of 
the partners.” 

In Ex parte Hargreaves,’ Lord Thurlow had also shown an 
inclination to keep the distinct-trade exception within narrow 
limits. 

The distinct-trade exception seems to us to involve a recognition 
of the partnership estate as a legal unit, and to give a result incon- 
sistent with the aggregate theory. Advocates of the entity theory 
justly claim that, even by Lord Eldon, a partnership estate was 
recognized as a legal unit in bankruptcy in the distinct-trade cases. 
(As to whether this exception has survived, see p. 280.) 


The common-pariner exception. If A, B and C, partners, and A, 
D and E, partners, are insolvent, and there is, in form, a claim by 
A, B and C against A, D and E, it may well be that it will be equi- 
table that B and C should have a claim for satisfaction out of the 
partnership assets of A, D and E, but it is not equitable that A 
should have such claim because then he would be competing with 
his own creditors,—to wit, the creditors of A, as a partner with D 
and E. The creditors of A, as a partner with B and C, ought to 
stand in his shoes, and it is difficult to see how their representa- 
tives can properly be allowed to claim for the full amount. 

In Ex parte Adams,’ A and B were partners. A carried on a 
distinct trade and had, in form, a claim against A and B. A died. 
B, the surviving partner, was later adjudged bankrupt. The 
question was whether, under the distinct-trade exception, the 
representative of A could prove for satisfaction out of the partner- 
ship assets. Lord Eldon held that he could not. 

In the course of his opinion he said (p. 306): ‘‘In none of the cases 
in which the partner, constituting a distinct house, has ever been 
admitted to prove, has the estate against which he has been ad- 
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mitted been liable with that distinct house for joint debts. I 
know no case where a solvent partner has been admitted to 
prove against creditors who have a demand against him. In the 
case of a firm of A. B. C. and D. proving against the firm of A. 
B. C. and E., A. B. C. and D. are not liable for any joint debts 
with A. B. C. and E.” 

In making this last remark, distinguishing such hypothetical 
case from the case before him, it seems to us that Lord Eldon 
did not do more than to intimate that in the case supposed he 
would apply the distinct-trade exception. He did not like the 
distinct-trade exception. He had shown in other cases an inclina- 
tion to keep it within as narrow bounds as was consistent with the 
authorities. (See our pp. 128, 129.) And in the case before him he 
showed the same inclination, and refused to apply it for the bene- 
fit of a solvent partner. 

His intimation was that if there were distinct trades, and it 
were a common-partner case, he would apply the exception. Com- 
mon-partner cases are (ordinarily, at least) distinct-trade cases. 
Lord Eldon was considering the scope of the distinct-trade excep- 
tion. He had no thought of establishing a new, third, independent 
exception based simply on the fact that there was a common 
partner. 

In Ex parte Thompson, A and B, partners, were nail manu- 
facturers. B and C, partners, were grocers. A and B were ad- 
judged bankrupt, and a claim by B and C for money advanced 
was allowed to be proved for satisfaction out of the joint assets of 
A and B. Erskine, C. J., quoted Lord Elton’s remarks in Ex parte 
Adams, and said that that reasoning was decisive, “‘for in this case 
the firm of [B and C] are not liable to the debts of [A and B].” 
But Sir G. Rose put his decision on the ground that “if A. and B. 
are partners, and B. and C. are partners in a distinct firm, the one 
firm then may prove against the other.”’ 

Re Buckhause *° was a case similar on its facts to Ex parte 
Thompson, and the court allowed proof. 

Judge Lowell said (p. 332): ‘It has for a long time been the law 
of England that proof may be made by one firm against the other in 
such a case. The firms are regarded as distinct legal entities, 


169 3 Deacon & Chitty, 612. 
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capable of contracting with each other in equity: Story, Partn. 
§ 394 [see our p. 5]; Lindley Part. p. 996 [but what Lindley said 
was that there was an exception ‘‘where there are two distinct 
trades”]; Ex parte Thompson, 3 Deacon & Ch. 612 [see above]. 
The English cases have gone beyond this, and have admitted 
contribution between the joint and separate estates, whenever 
there has been a distinct trade carried on, and the contract or 
dealing has been between ‘trade and trade’ as they say; though 
the partners may have been the same in both firms, or though one 
firm may have included the other. The Massachusetts courts 
refuse to follow these last decisions, or to permit any proof be- 
tween a firm and its members; but no court has denied the right 
of proof when the two firms had one or more distinct partners. 
In such a case a debt would exist, which, to be sure, could not be 
recovered at law, for a technical reason: Bosanquet v. Wray, 6 
Taunt. 597.” 

The learned judge then quoted from Story the passage to which 
we have twice referred (pp. 5 and 115), and further said (p. 333): 
“Whether there be a remedy in equity or not, while the firms re- 
main solvent, it seems clear that there is a debt which equity can 
recognize, and which, in bankruptcy, ought to be entitled to its share 
of dividends, in justice to the creditors of the creditor firm. Indeed, 
the right to sue at law has been granted by statute in . . . Penn- 
sylvania” [but as to the law of Pennsylvania see our pp. 119, 132]. 

This opinion is a blend of the English distinct-trade exception 
with Story’s statement that equity will treat the different firms 
as if they “were in fact corporate companies.” 

We return now to Burrows v. Leech,'*! stated above at p. 123. 
In that case the court said that ‘‘courts of bankruptcy uniformly 
allow a creditor firm to prove its whole claim against a debtor 
firm having a common partner, and make no account of the inter- 
est of the common partner.” 

According to Ex parte Thompson 162 and Re Buckhause,'®* there 
could have been proof in bankruptcy by Lindsay & Gamble 
(partners who were considered in Burrows v. Leech) for satisfac- 
tion out of the joint assets of Leech & Gamble. In deciding 

161 116 Mich. 32, 38, 74 N. W. 296, 298. 
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Burrows v. Leech, the court reasoned from this to the conclusion 
that, after Leech & Gamble became insolvent, it was proper 
for Gamble to give a mortgage on Leech & Gamble assets to Lind- 
say, to secure the claim of Lindsay & Gamble. 

By this mortgage assets of Leech & Gamble were being used to 
pay a claim in which Gamble was interested. So far as Gamble 
was concerned, he was withdrawing partnership assets of Leech 
& Gamble out of the reach of Leech & Gamble creditors, and 
was using those assets to protect Lindsay, his partner in another 
firm. It does not appear that Lindsay would have been insolvent, 
even if this had not been done, and therefore it can not even be said 
that Gamble was using the Leech & Gamble partnership assets to 
pay the Lindsay & Gamble partnership creditors. Moreover, 
if he had been withdrawing them for that purpose there was no 
consideration given to Leech for allowing Gamble to apply the 
partnership assets for such a purpose and therefore the transaction 
ought to be treated as a fraudulent conveyance.’ 

The only answer which can be made to these objections is to 
say that the partnership of Lindsay & Gamble was a legal unit 
and that that legal unit was one of the partnership creditors of 
Leech & Gamble. This is what the court did, and the case is 
therefore an authority in support of the entity theory. 

But we doubt if this decision would be generally followed. The 
result is fine for Lindsay,—he, so to speak, kicks himself loose 
from Gamble (after taking advantage of Gamble’s giving the 
mortgage on Leech & Gamble assets). But this is done at the 
expense of innocent third parties who are clearly partnership cred- 
itors of Leech & Gamble. 

In McCruden v. Jonas,'** there were notes which in form were 
made by A, B, C and D, partners (doing business under the name 
of the Parisian Cloak & Suit Company in Pittsburg), payable to 
A, B and C, partners (doing business under the name of I. Jonas 
and Company in Chicago). These notes were transferred by A, 
B and C to G as collateral security for their pre-existing indebted- 
ness to G. The court said that G occupied no higher ground than 
A, B and C would have occupied if they had retained the notes. 


4 For the state of the authorities as to this, see the next to the last para- 
graph of note 64 at pp. 74, 75. 
196 173 Pa. St. 507, 34 Atl. 224, 51 Am. St. Rep. 774. 
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A, B, C and D became insolvent. There were not assets suff- 
cient to pay all claims. G sought to compete with strangers who 
were partnership creditors of A, B, C and D in a distribution of 
assets made under the laws of Pennsylvania governing the dis- 
tribution of the assets of an insolvent partnership. 

The court held that G could not compete. It said (p. 516): ‘‘The 
learned court below in awarding to Mrs. Greenboum the balance of 
the fund remaining after paying thereout the claims of the other 
creditors in full gave her all that she was entitled to, and all 
that the parties to whose rights she succeeded could possibly 
have received from it. As they were liable for all the claims of 
the other creditors they could not have participated in the dis- 
tribution until those claims were satisfied. This is a proposition 
in accordance with equity and well sustained by the decisions of 
this court... . 

“There is nothing in the Act of April 14, 1838, which sustains 
the contention that an insolvent partnership composed of three 
of the four members of another insolvent partnership can as a 
creditor of the latter share equally with its other creditors in the 
distribution of its assets. This act has been severely and justly 
criticized in most if not all of the cases in which it has been con- 
sidered but it has never yet produced such results as are contended 
for in this case.” 


We said above that it is well settled, as a general rule, that a 
partner can not compete with strangers who are partnership cred- 
itors for satisfaction out of partnership assets; but that we would 
consider whether there were exceptions,—first, in the case of fraud; 
secondly, in the case of distinct trades; and, thirdly, in common- 
partner cases. 

The first exception would seem to be clearly right. But it is a 
seeming, rather than a real, exception. The partner is allowed 
satisfaction out of partnership assets because those assets have 
been swollen by a fraud upon him, and appropriate relief ought to 
be granted. 

The second exception was established under the old English 
authorities. It is to be remembered that, prior to the nineteenth 
century, bankruptcy law was not nearly so much a matter of 
statute as it now is, and many of the principles of bankruptcy 
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law are of judicial origin. The doctrine of the distinct-trade excep- 
tion was of judicial origin. Whether that doctrine is still law under 
the terms of the U. S. Bankruptcy Act, 1898, is a question which 
is mentioned below (p. 280). 

With respect to the third alleged exception, we submit that the 
old English authorities show that there was no common-partner 
exception independent of the distinct-trade exception. Common- 
partner cases were simply part of the distinct-trade cases. There- 
fore if the distinct trade exception should cease to be law, the 
question would arise whether there is an independent common- 
partner exception. Parts of the opinion of Judge Lowell in Re 
Buckhause } and the decision in Burrows v. Leech 1 give ground 
for supposing that there might be, but contrast the reasoning and 
decision in McCruden v. Jonas. 1 


We said above (p. 51) that some advocates of the entity theory 
contend that the rules of law on two topics, (1) the application of 
partnership assets to partnership liabilities, and (2) claims by a 
partner against a partnership, or vice versa, show that the courts 
today do treat a partnership as a legal unit, and that therefore 
it is justifiable, in order to harmonize the law, to explain away as 
“merely procedural” the law that suits must be by or against 
them, the partners, rather than it, the partnership. 

We have now completed our review of authorities on those topics. 
The main things that we have seen may be summarily stated as 
follows: 

1. The separate creditor of a partner can not reach more than 
the partner’s share,—that is, the amount to which the partner is 
entitled after the partnership liabilities are discharged and an 
account has been had between this partner and his copartners. 
This is a result which may be reached either under the aggre- 
gate theory or the entity theory. The reasoning of the judges 
who established the rule was based upon the aggregate theory,— 
the other partners had rights which this partner must respect 
and the rights of the separate creditor were derivative only. The 
language used to express the result by most courts is in accordance 

166 2 Low. (U. S.) 331, our p. 130. 


187 116 Mich, 32, 74 N. W. 296, our pp. 122, 131. 
168 173 Pa. St. 507, 34 Atl. 224, 51 Am. St. Rep. 774, our p. 132. 
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with the aggregate theory, but by some courts is in accordance 
with the entity theory (pp. 52-55). 

2. In bankruptcy, joint assets were applied primarily to joint 
debts and separate assets primarily to separate debts. On many 
matters, this will give results which may be reached either under 
the aggregate theory or the entity theory. But on one very im- 
portant matter, to wit, whether joint creditors may compete with 
separate creditors for satisfaction out of separate assets, the aggre- 
gate theory produces one result and the entity theory produces 
the opposite result. On this matter, nearly all the authorities 
support the result produced by the aggregate theory (pp. 58-61). 

3. With respect to the application of joint assets by the volun- 
tary act of the partners to purposes other than the payment of 
joint debts, nearly all the courts reach their results by reasoning 
based upon the aggregate theory, and these results are frequently 
directly opposite to the results which would be produced by rea- 
soning based upon the entity theory (pp. 65-78). 

4. With respect to such a transaction as was illustrated by a 
note signed in the partnership name (Adams & Co.) and, in form, 
payable to a partner (Adams), there is considerable conflict in 
the authorities, but we think that the courts have in the greater 
number of the cases worked out the rights of the parties on the 
basis of the aggregate theory (pp. 96-114). 

5. In the common-partner cases in equity we found a notable 
statement by Story which has had large influence. According to 
his statement, a court of equity will give, in a common-partner 
case, such results as would be given if the partnerships were legal 
units. Probably most courts would treat the creditor partners as 
members of a legal unit, unless it were affirmatively shown that 
this would produce injustice (pp. 114-125). 

6. It is well settled that, as a general rule, a partner can not com- 
pete with strangers who are partnership creditors for satisfaction 
out of partnership assets. There are some exceptions to this gen- 
eral rule. The reasoning of the courts in establishing this general 
rule was based on the aggregate theory,—partnership obligations 
are the obligations of them, the partners, rather than of it, the 
partnership; and the partner is not allowed to compete with his 
own creditors (pp. 125, 126). 

We submit, therefore, that the contention of advocates of the 
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entity theory that the rules of law on these topics show that the 
courts do regard a partnership as a legal unit is not made good. 
On the contrary, the weight of the pertinent authorities is con- 
trary to that contention. 


In the earlier part of this chapter, we had seen that an ordinary 
partnership is not a legal unit with a continuing identity, unafiected 
by changes in its members (pp. 33, 34); that it is not a legal unit 
for the purpose of incurring obligations to strangers (pp. 35-44); 
and that by nearly all the authorities it is not a legal unit for the 
purpose of acquiring title to real property, or title to chattels, or 
rights in action against strangers (pp. 45-51). 

We re-emphasize the importance of these three topics. The law 
with respect to these topics is so clear that only a small fraction of 
this chapter has been devoted to them, and the bulk of the chapter 
has been devoted to some special problems where the law is not so 
clear. There is, perhaps, some danger that a reader will give less 
heed to some big things that are so clear that they do not call for 
extended discussion, than he will give to some lesser things as to 
which the state of the authorities is such as to call for extended 
discussion. 

Now the law deals with rights and obligations. A legal unit is 
whatever has capacity to acquire a legal right and/or to incur a 
legal obligation (p. 15). When partnership rights are to be as- 
serted the law treats those rights as being in them, the partners, 
rather than in it, the partnership. When partnership obligations 
are to be enforced, the law treats those obligations as being against 
them, the partners, rather than against it, the partnership. There- 
fore, unless it can be shown that this law is “merely procedural,” 
the bottom is knocked out of the contention that an ordinary 
partnership is a legal unit. : 

The advocates of the entity theory contend that this law is 
shown to be “merely procedural” by reference to the authorities 
on (1) the application of partnership assets to partnership liabil- 
ities, and (2) claims by a partner against a partnership, or vice 
versa. We attempted, accordingly, to make an adequate examina- 
tion of the authorities on those two topics (pp. 51-134). That 
examination has shown that this contention by the advocates of the 
entity theory is not borne out by the weight of authority. Therefore 
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the contention that our partnership law is, as a general rule, based 
upon the entity theory collapses. 

We have no disposition to belittle the fact that there are some 
authorities which give support to the advocates of the entity theory. 
Walker v. Wait *® is, for example, an authority in their favor; 
Burrows v. Leech ° is an authority in their favor. Story’s state- 
ment in his Equity Jurisprudence on the common-partner case ™! 
supports them,—with respect, however, only to one special problem. 

We also have no disposition to belittle the fact that there is a 
great deal of language used by the courts which, taken literally,, 
connotes the entity theory rather than the aggregate theory. The 
amount of authorities, either as to results or as to reasoning, which 
the advocates of the entity theory can muster is not large. But the 
amount of language used by the courts which, taken literally, 
connotes the entity theory is large. 

The courts certainly have not been particular about the form of 
expression they have used. 

Take Case v. Beauregard.“* That decision is clearly incon- 
sistent with the entity theory, and yet we find Mr. Justice Strong 
saying, near the opening of his opinion: ‘‘No doubt the effects of a 
partnership belong to it so long as it continues in existence, and 
not to the individuals who compose it.”’ There is other language 
in the opinion which connotes the aggregate theory, but the lan- 
guage of that particular sentence connotes the entity theory, and 
would lead the reader to suppose that the court was going to reach 
a result directly opposite to what it did reach. 

Some advocates of the entity theory make the rear-guard fight 
that the use of expressions like ‘‘the assets of the partnership”’ or 
“the debts of the partnership” show that the courts “really” 
think of a partnership as a legal unit. But turn to the law of cor- 
porations. The fundamental principle of corporation law is that 
a corporation is a legal unit with capacity to acquire rights and 
incur obligations which are distinct from the rights and obligations 
of its members. Therefore, if language is to be used with precision, 
a corporation should be spoken of in the singular, as “‘it,” and cor- 


169 50 Vt. 668, our p. 105. 

470116 Mich. 32, 74 N. W. 296, our pp. 122, 131. 
171 § 680, our pp. 5, 115. 

17299 U.S. 119, 25 L. Ed. 370, our p. 72. 
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porate rights and obligations should be spoken of as “its” rights 
and obligations. 

But frequently the courts speak of a corporation as ‘“‘they”’; in 
cases where a corporation is the sole party plaintiff, they frequently 
say ‘the plaintiffs,’ and “they claim,” “their rights are asserted 
to be”; in cases where a corporation is the sole party defendant, 
they frequently say ‘the defendants,” “they resist,” ‘‘they inter- 
pose a defence.” 

Indeed, a court which consistently reaches results based on the 
conception that a corporation is a legal unit with capacity to acquire 
rights and incur obligations which are distinct from the rights and 
obligations of its members may be even more careless about the 
language that it uses than another court which does not consistently 
reach such results. 

For example: The English courts have held with greater steadi- 
ness than the American courts that the corporate conception is 
not to be overridden,—that corporate rights and obligations are 
not, even for some particular purpose, to be treated as the rights 
and obligations of them, the shareholders, rather than of it, the 
corporation.” And yet after reading many cases, English and 
American, we are under the impression, although we have never 
attempted to tabulate the instances, that the English courts use 
such expressions as are given above (speaking of a corporation as 
“they,” and so on) even more frequently than do the American 
courts. On the one hand, the results reached by the English courts 
are more steadily consistent with the corporate conception than 
are the results reached by the American courts; but, on the other 
hand, the language used by the English courts is more frequently 
inconsistent with the corporate conception than the language used 
by the American courts. : 

We believe that the explanation of the language used both in 
partnership law and in corporation law is that there are two modes 
of thought both of which are familiar modes of thought. Most (if 
not all) persons have no difficulty in thinking of human beings, 
who join together to conduct a business, in either of two ways. 
They have no difficulty in thinking of them as merged into a com- 

73 Salomon v. Salomon & Co., Lid., [1897] A. C. 22, Warren, Cases Corp. 148; 


Continental Tyre & Rubber Co., Ltd., v. Daimler Co., Lid., [1915] 1 K. B. 893, 
[1916] 2 A. C. 307, Warren, Cases Corp. 157. : 
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posite unit which acquires its rights and incurs its obligations; but 
they also have no difficulty in thinking of them as not so merged 
into a composite unit, but as so many individuals who acquire 
their joint rights and obligations. Both modes of thought are so 
familiar that we believe that most persons, unless they deliberately 
keep a very tight rein on their mode of expression, will find them- 
selves speaking of such human beings sometimes in the one mode 
and sometimes in the other (pp. 1, 2). 

The judges have not, either in partnership cases or in corporation 
cases, kept a tight rein on their mode of expression. On the con- 
trary, the reins have been ioose,—very loose. 

“The partnership” and “‘the partners” are very frequently used 
as if they were equivalent expressions. Thus in Stubblefield v. 
Roper + the court said (p. 835): “A partnership may be liable to a 
third person, even though ifs dealings be without the scope of the 
partnership as set out in the partnership articles. The plaintiff in 
such case may establish liability by showing that the persons sued 
as a partnership dealt as such, and held themselves out to the world 
as partners. They may be liable as pariners, regardless of the pro- 
visions of the partnership articles.” (Italics ours.) 

Arguments based on the form of expression used by the courts 
seem to us to be of very slight force. It is necessary to go deeper 
and to see (1) the results reached by the courts; and (2) the process 
of reasoning by which they have reached those results. Many 
results reached by the courts are consistent with both theories, but 
when the aggregate theory produces one result and the entity 
theory produces the opposite result, most of the decisions will be 
found to be in accord with the aggregate theory. Moreover, where 
results reached by the courts are consistent with both theories, 
the reasoning used in most of the decisions will be found to be 
based upon the aggregate theory. 


Our review of the authorities has not been confined to authorities 
at the common law. It has included the authorities in equity as 
well. Indeed, partnership law has been developed to a very great 
extent in equity, and a very large proportion of the cases dis- 
cussed in the text or cited in the notes in this chapter are equity 
cases. Probably no one judge has done more to develop partner- 


174 136 Miss. 831, 101 So. 852. 
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ship law than Lord Eldon, and his masterly mind has had a great 
and enduring influence. This development of partnership law was 
made by him during the quarter of a century when he was an 
equity judge. 


Our conclusions on the whole matter are as follows: 

1. The general rule is, according to nearly all the authorities, 
that neither courts at common law nor courts in equity will, with- 
out legislative sanction therefor, hold an ordinary partnership to 
be a legal unit. The assertion that the courts on their own motion 
will hold that it, the partnership, has capacity to acquire rights and 
incur obligations which are distinct from the rights and obligations 
of the partners runs counter to the stream of the authorities. 

2. Such exceptions as there may be to this general rule are not 
of large importance. 


In a recent case, the Supreme Court of one of the newer states 
said: “Although cases to the contrary may be found, the over- 
whelming weight of authority and the better reasoning sustain 
the rule that a partnership is not a legal entity; that it does not 
exist independently of the partners.” 17° 


116 State v. Yegen, 74 Mont. 126, 138, 238 Pac. 603, 607. 


CHAPTER III 


THE EFFECT OF VARIOUS STATUTES PROVIDING 
METHODS OF SUIT APPLICABLE TO ORDINARY 
PARTNERSHIPS 


At the common law the liability of partners for torts is joint and 
several, but for breaches of contract it is joint only. We shall see 
below that there are statutes in some states altering the common 
law so that the liability of partners for breaches of contract (as 
well as for torts) is made joint and several. But in a majority of 
the states the liability which partners incur when they make a 
contract is still joint only. 

In a suit upon a joint obligation, whom must the plaintiff name 
as defendants? 

The obligation being joint, it follows that, as a general rule, all 
the surviving obligors must be named as defendants. If the obliga- 
tion is joint and several, the plaintiff may of course proceed against 
any one; but it is the essence of the distinction between obliga- 
tions which are joint only, and obligations which are joint and 
several, that, if the obligation is joint only, all the surviving obligors 
must be sued. 

If one of the obligors has died it is, at the common law, not per- 
missible (and, a fortiori, not necessary) to name the executor of 
his will or the administrator of his estate as a party defendant. 
This is due to the doctrine of survivorship. There is a survivor- 
ship in joint obligations analogous to survivorship in joint rights 
(p. 90). Therefore the surviving obligors are alone to be sued, 
uncoupled with representatives of the deceased obligors. Accord- 
ing to the common law, the creditor had one less debtor when a 
joint obligor died. 

We divert for a moment to say that in a large number of states 
there are now statutes which change the rule that the liability of 
a joint obligor ceases upon his death. And, even apart from stat- 
ute, the courts of equity have under certain circumstances given 
relief to the creditor out of the estate of a deceased joint obligor. 

141 
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“To this doctrine of equity,”’ says Professor Williston, “is due the 
statement often made, that joint obligations are treated in equity 
as joint and several. But this statement is inaccurate, for equity 
never charged the estate of the deceased joint obligor unless either 
because of fraud, ignorance, or mistake, the parties failed to create 
a joint and several liability when such was their intention; or 
where the deceased joint obligor shared in the consideration or 
benefit for which the obligation was given. Where the deceased 
obligor is merely a surety, his death destroys all remedy of the 
obligee against his estate in equity as well as at law. And even 
where the deceased joint obligor shared in the consideration his 
estate can not be held until it is shown that the creditor has no 
effective redress against the surviving obligor. In England un- 
less the joint obligation is that of a partnership the creditor has 
no relief against the estate of a deceased joint obligor even though 
he was not a surety, and the claim can not be collected from the 
survivor.” 4 

We return from this diversion as to the right of a creditor, if he 
desires it, to have relief under a statute or in equity out of the 
estate of a deceased joint obligor, to the general rule that it is the 
duty of the creditor to name all the surviving obligors as defend- 
ants. This general rule is well settled, but there is authority for 
some exceptions to it. We will briefly consider whether there are 
exceptions in the case of (1) dormant partners; (2) retired partners 
where the other partners have assumed their liabilities; and (3) in- 
fants and discharged bankrupts. 


1. Dormant partners. 

If Adams, Brown and Clark are partners, doing business in the 
name of Adams & Co., Clark being a dormant-partner, and a con- 
tract is made with plaintiff in the name of Adams & Co., then, at 
least if the plaintiff had reasonable grounds from the acts of Adams 
and/or Brown to believe that they alone constituted the firm of 
Adams & Co., Adams and Brown can not successfully plead in 
abatement that Clark has not been joined as a defendant.2 


1 Contracts, § 344, 

*See De Mautort v. Saunders, 1 B. & Ad. 398 (cf. Bonfield v. Smith, 12 M. 
& W. 405); Gow on Partnership, 3d ed., pp. 178-179; Tomlinson v. Spencer, 
5 Cal. 291; Lord v. Baldwin, 6 Pick. (Mass.) 348; Wright v. Herrick, 125 Mass. 
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2. Retired partners, where the other partners have assumed their 
liabilities. 

If some of the partners have retired, and the others (who form a 
new partnership and continue the conduct of the business) have 
agreed with them that they will pay all the partnership liabilities, 
it would seem that, if the plaintiff sues the continuing partners 
alone, a plea in abatement that the retired partners have not been 
joined ought not to succeed. The omission of the retired partners, 
under such circumstances, is not to the prejudice of the continu- 
ing partners; for, if the retired partners were brought in and sub- 
jected to liability, it would be the duty of the continuing partners 
to protect them from such liability. The whole burden of the 
liabilities is (as between the retired partners and the continuing 
partners) to be borne by the continuing partners. The plaintiff 
could join the retired partners if he wished to do so (p. 22); but, 
if he prefers to sue the continuing partners alone, they have no 
reason to object. 

This matter has not been much litigated, but it was carefully 
considered by the Supreme Court of Illinois in Wadsworth v. Dun- 
can.* In that case there was that species of partnership commonly 
called a joint-stock company (pp. 27, 28); the court said that the 
members of the joint-stock company were partners, and held that 
the continuing partners could not, when sued for a partnership debt, 
sustain a plea of non-joinder of former partners whose liabilities 
they had assumed.* 


3. Infants and discharged bankrupts. 

If one of the partners were an infant at the time the contract 
was made, the old English law was that he must not be joined as a 
defendant.® Professor Williston states ® that this was because the 


154, 155: (‘It is at the option of a plaintiff to join the dormant partner as a 
defendant, or not”); Pinschower v. Hanks, 18 Nev. 99, 1 Pac. 454; Elliot v. 
Stevens, 38 N. H. 311; Brown v. Birdsall, 29 Barb. (N. Y.) 549; Carey v. Bright, 
58 Pa. St. 70, 84; Cleveland v. Woodward, 15 Vt. 302, 40 Am. Dec. 682; How 
v. Kane, 2 Chand. (Wis.) 222, 2 Pinn. 531, 54 Am. Dec. 152. 

3164 Ili. 360, 45 N. E. 132. 

4See also Engvall v. Buchie, 73 Wash. 534, 538, 132 Pac. 231, 233; Savage 
v. Putnam, 32 N. Y. 501; Henry v. Jackson, 37 Vt. 431. 

5 See Chandler v. Parkes, 3 Esp. 76; Burgess v. Merrill, 4 Taunt. 468. 

6 Contracts, § 329. 
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promise of an infant was then considered void. In this country, 
the infant may be joined; but then, if he pleads his infancy, the 
plaintiff may discontinue as to him and proceed against the others.’ 

If one of the partners has obtained a discharge in bankruptcy, 
the old English law was that he must be joined;* but then, if he 
pleaded his discharge, the plaintiff might discontinue as to him and 
proceed against the others.’ By statute in England the discharged 
bankrupt need not now be joined.” 

There is some authority in this country that the bankrupt must 
be joined." But, in Camp v. Gifford,!* it was said that although 
the plaintiff was obliged to mame the bankrupt as a party defend- 
ant he might have omitted to serve him; and that, as he had served 
the defendant, and so the defendant had been brought into court 
and put to the expense of pleading his discharge, the plaintiff could 
not discontinue except on payment of costs. [We shall see later 
(pp. 198-208, 243) that in New York all surviving obligors should, 
as a matter of form, be named defendants, but that it does not 
necessarily follow that all named defendants must be served.] 

In Belden v. Curtis,’ the court, while not finding it necessary 
to decide the point, thought it would be proper for the plaintiff to 
omit the bankrupt, stating in his declaration the cause of the omis- 
sion. The court cited Camp v. Gifford and said it was absurd that 
the plaintiff should be put in a position where he had to pay costs 
to discontinue. 

The law can not be said to be clear with respect to these matters, 
and they are not very important. On principle, we incline to 
think that an obligor who is a discharged bankrupt ought to be 
named as a defendant. The common law does not allow a plaintiff 
to pick out one or a few of the joint obligors, and leave them to 


"See Woodward v. Newhall, 1 Pick. (Mass.) 500; Cuits v. Gordon, 13 Me. 
474, 29 Am. Dec. 520; Allen v. Butler, 9 Vt. 122. 

§ Bovill v. Wood, 2 Mau. & Selw. 23. 

* Noke v. Ingham, 1 Wils. 89. The statute of 10 Ann. c. 15, provided that 
the discharge of one partner should not discharge the other, and there is a 
similar provision in § 16 of the U. S. Bankruptcy Act of 1898. 

03 & 4 Wm. 4, c. 42, §9. 

“ Jenks v. Opp. 43 Ind. 108, 110; Roberts v. McLean, 16 Vt. 608, 42 Am. Dec. 
529. 
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take independent proceedings later against their co-obligors (p. 141). 
All the joint obligors must, so to speak, face the plaintiff side by 
side; they incurred the obligation together and, when the reckon- 
ing day comes, they ought to meet it together. Bringing an obligor 
into court with his co-obligors does usually have some tendency to 
make him forthwith do what he ought to do, as between him and 
his co-obligors. 

The important question would therefore seem to be whether 
bringing the bankrupt before the court will be of any advantage 
to the other defendants. If he is brought before the court he will 
probably plead his discharge; but it is thinkable that he will not. 
Can it be said that, if the bankrupt is required to face the plain- 
tiff, the chance that he will not plead his discharge is so small as 
to be negligible? The chance is certainly small, and a statute 
making it unnecessary to join the bankrupt (like the English 
statute) may be wise; but we incline to think that a court can not, 
on its own responsibility, properly dismiss the chance as negli- 
gible. 

In the case of a partner who was an infant at the time the con- 
tract was made, but who is now an adult, it would seem pretty 
clear that he should be made a defendant. The chance that, when 
he is called upon to face the plaintiff side by side with those who 
were his partners, he will not plead his infancy seems to us to be 
plainly not negligible. Human nature being what it is, there is 
much more chance that he will not plead his infancy than there is 
that a defendant who has gone through bankruptcy will not plead 
his discharge. 

In the case, however, of a partner who is still an infant at the 
time the action is brought, it would seem to be idle to require him 
to be named. A guardian ad litem would no doubt feel it to be his 
duty to plead infancy. 

In the present state of the authorities, it is not clear that there 
is an exception to the general rule (p. 141) with respect either to 
infants or (in this country) with respect to discharged bankrupts. 
It is therefore the safer practice to include as defendants partners 
who are discharged bankrupts or were infants at the time the con- 
tract was made. If (a) a defendant pleads his discharge, or (b) a 
defendant who was an infant at the time the contract was made 
but is now an adult pleads his infancy, or (c) the fact is shown to 
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be that a defendant is still an infant, the courts will allow the 
plaintiff to discontinue as against such defendants. 


We return, from the discussion of what exceptions there may be 
to the general rule, to the consideration of the consequences of 
the general rule in cases where it is applicable. 

It should be noted that the importance of the general rule has 
been to some extent diminished by decisions in which the courts 
have held that, where all the surviving joint obligors have not 
been named as defendants, those who have been sued must object 
to the non-joinder promptly or not at all. 

In Abbot v. Smith, the court held that, if an action is brought 
against one partner only, no advantage can be taken of the omis- 
sion but by plea in abatement. It said: ‘‘He may sue one of his 
debtors only; but if the defendant calls on him to make all the rest 
defendants, he shall be obliged to do it. It is just that it should be 
so:—1. That all may assist in the defence; 2. That all may enter 
into a rateable contribution to pay what shall be recovered; 3. To 
take away all colour and pretence of collusion. . . . If the defend- 
ant means to take advantage of the partnership, it ought to be 
pleaded in abatement, else it is supposed to be waived. As it is 
for the benefit of the defendant, he ought to claim it in the earliest 
stage, and not put the plaintiff to the trouble of making out his 
case, and then bring this objection after. . . . By forcing the 
defendant to plead this in abatement, or waive it entirely, he can 
not turn the plaintiff round more than once, by setting up fresh 
partners upon every fresh action. He is to plead the whole truth 
of the case, and give the plaintiff a better writ.” 

In Abbot v. Smith, the general issue was pleaded, and the ob- 
jection of non-joinder was made for the first time at the trial. 
The authorities establish that it is then too late. If the plaintiff 
alleges that he contracted with the named defendants, and the 
defendants do not plead in abatement, the plaintiff may support 
his allegation by proof that he contracted with them and others 
jointly. “If a plaintiff declare against one of several joint con- 
tractors and the defendant does not plead in abatement, and give 

14 See notes 7 and 9, supra; Snyder v. Snyder, 9 W. Va. 415, 419; Zen v. Koon 
Chan, 27 Haw. 369, 371. 

162 Wm. Black. 947, 
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notice of non-joinder, a contract, alleged to have been made by a 
sole defendant, may be supported by proof of a joint contract 
made by him and others.” 

If it appears from the allegations in the complaint that the 
plaintiff contracted with the named defendants jointly with some 
other who is still living, there is authority that the defendants 
should demur.” But the important thing to notice is that the 
defendants must, in some appropriate manner, raise the objection 
of non-joinder at once, before answering. A plea in abatement is 
usually the appropriate manner in which to raise it. 


So much as to those who must be named as defendants. The old 
common law was that, with respect to each named defendant, the 
plaintiff must do one of three things: obtain his appearance, serve 
him, or outlaw him. 

Coke said, as to outlawry: ‘‘And it is to be observed, that, in 
the reign of king 4/fred, and untill a good while after the Conquest, 
no man could have been outlawed but for felonie, the punishment 
whereof was death. But now the law is changed. . . . And after 
in Bracton’s time, and somewhat before, processe of outlawry was 
ordained to lie in all actions that were quare vi et armis, which 
Bracton calleth delicta; for there the king shall have a fine. But 
since, by divers statutes, processe of outlawry doth lie in 
account, debt, detinue, annuity, covenant, action sur le statute de 


16 Fleming v. Reed, 77 N. J. L. 563, 566, 72 Atl. 299, 300. 

7 See Gilman v. Rives, 10 Pet. (U. S.) 298, 300, 9 L. Ed. 432, 433; Loney 
v. Bailey, 43 Md. 10, 17; Sandusky v. Sidwell, 173 Ill. 493, 496, 50 N. E. 1003, 
1004; Kirton v. Howard, 137 S. C. 11, 38, 134S. E. 859, 869. 

18 See the note to Cabell v. Vaughan, 1 Wms. Saund. 291b; Rice v. Shute, 
5 Burr. 2611; Hawkins v. Ramsbottom, 6 Taunt. 179; Davison v. Holden, 55 
- Conn. 103, 113, 10 Atl. 515, 517, 3 Am. St. Rep. 40, 42; Johnson v. Whitley 
Co., 292 S. W. (Ky.) 797; McGreary v. Chandler, 58 Me. 537; First Natl. Bank 
v. Swift, 155 N. E. (Mass.) 606; Brown v. Warram, 3) El Ge Je (Mid) 5725 
Light Guard v. First Michigan Ind. Inf., 134 Mich. 598, 96 N. W. 934; 
Ziele v. Executors of Campbell, 2 Johns. Cas. (N. Y.) 382; Gilman v. Rives, 
10 Pet. (U. S.) 298, 9 L. Ed. 432. [But see Hoppock v. Gaines, 284 S. W. 
(Mo.) 191.] 

The defendant must state in a plea of abatement who ought to be joined 
with him and must, if required, give the addresses of the persons named. He 
must “give the plaintiff a better writ.” See Taylor v. Harris, 4 B. & Ald. 
93; Newton v. Verbeke, 1 Y. & J. 257. 
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5 Rich. 2. action sur le case, and in divers other common or civill 
actions.”’ 9 

If the plaintiff obtained the appearance of, or served, some of 
the defendants, he could not proceed against them until proceed- 
ings in outlawry had been completed against the other or others, 
and thereby their civil death had been accomplished. The thought 
of the courts seems to have been that, as a plaintiff could proceed 
against the survivors if one promisor died, so a plaintiff might pro- 
ceed against the others if one promisor suffered a civil death. It 
was therefore necessary to complete the proceedings in outlawry in 
order to effect such civil death.” 

In this country, proceedings in outlawry in civil cases have not 
been used.” There is considerable authority that, even apart 
from statute, the return of the sheriff that a particular defendant 
can not be served has the same effect as the completion of proceed- 
ings in outlawry against him.” 


But, even if such a return is a modern substitute for outlawry 
in enabling the plaintiff to go ahead and obtain a judgment against 
the other joint obligors, counsel for plaintiff ought to consider 
whether the plaintiff, by obtaining such judgment, will not lose 


Co, Lit. 128b. And see Sawnderson v. Hudson, 3 East, 143; Fort v. Oliver, 
1 Mau. & Selw. 242. 

*» See Gow, Partnership, 3d ed., pp. 173-4. Coke said that “if a man be 
outlawed at the suit of one man, all men shall take advantage of this personal 
disability.” Co. Lit. 128b. But in Saunderson v. Hudson, 3 East, 143, the 
court said that this related only to an outlawed plaintiff. An allegation that 
a defendant was “in due manner outlawed” is not sufficient; there should 
be an allegation that he was outlawed “‘in that suit.” 

*1 See Nathanson v. Spitz, 19 R. I. 70, 31 Atl. 690. In some of the states 
all proceedings to outlaw any defendant in a civil action have been expressly 
abolished. See, for example, the enactments in New York in 2 Revised Stat- 
utes (1830), p. 553, and in Michigan in the Revised Statutes (1846), p. 484, 
referred to in Brooks v. McIntyre, 4 Mich. 316, 321. 

*? Dennett v. Chick, 2 Me. 191, 11 Am. Dec. 59; Tappan v. Bruen, 5 Mass. 
193; Winters v. Means, 25 Neb. 241, 41 N. W. 157,13 Am. St. Rep. 489; Olcott 
v. Little, 9 N. H. 259, 32 Am. Dec. 357; Brown v. Birdsall, 29 Barb. (N. Y.) 
549; Oil Well Supply Co. v. Scott, 11 Ohio N. P. (N. S.) 123; Dillman v. Schultz, 
5S. & R. (Pa.) 35; Nathanson v. Spitz, 19 R. I. 70, 31 Atl. 690. See also Wiley 
v. Sledge, 8 Ga. 532; Cox v. Maddux, 72 Ind. 206; Blessing v. McLinden, 81 
N. J. L. 379, 79 Atl, 347, 35 L. R. A. (N. S.) 312; Richmond Ceder Works v. 
Buckner, 181 Fed. 424. 
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all right against the joint obligors not served. If the plaintiff 
brought suit against Adams, Brown and Clark for a breach of their 
joint promise, and Adams and Brown alone were served, and a 
judgment were rendered for the plaintiff, plaintiff’s cause of ac- 
tion against Adams, Brown and Clark was, at least under the older 
authorities, merged in the judgment. Clark escaped. The plain- 
tiff could not maintain proceedings on the judgment against Clark, 
because Clark had not been served; and he could not subsequently 
obtain a judgment against Clark on the original cause of action, 
because that had been merged in the judgment he obtained in the 
first suit. 

In Mason v. Eldred,”* the Supreme Court of the United States 
said: ‘‘When the contract is joint, and not joint and several, the 
entire cause of action is merged in the judgment. The joint liabil- 
ity of the parties not sued with those against whom the judgment 
is recovered, being extinguished, their entire liability is gone.” 

In the recent case of Parr v. Snell,”* the court decided that there 
was nothing to obviate the rule that, where there are joint con- 
tractors, if judgment is signed against one, the other is discharged. 

In Crehan v. Megargel,”” however, the court said (p. 84): “It 
has been held in many jurisdictions that where a creditor bringing 
suit upon a joint obligation is unable to get service upon some of 
the obligors because they are beyond the jurisdiction in which he 
is acting, his judgment there recovered will not be regarded as a 
bar against the obligors not served, when he is able to obtain juris- 
diction of them in some other forum.” 

We shall see below that there are statutes on this matter in 
many jurisdictions, but, where there is no such statute, we think 
that counsel for the obligee ought carefully to consider whether in 
that jurisdiction the law is, or is not, in accord with the statement 
quoted in the preceding paragraph from Crehan v. Megargel. 


We come next to the very important question: Out of what 
property may a plaintiff satisfy a judgment which he has ob- 
tained in a suit which is on a partnership obligation but in which 
only some of the partners have appeared or been served? The 

236 Wall. (U. S.) 231, 238, 18 L. Ed. 783, 785. 


eAMO23 |e Kee Boe. 
25 234 N. Y. 67, 136 N. E. 296. 
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plaintiff has named Adams, Brown and Clark as defendants, but 
only Adams and Brown have appeared or been served. 

It is clear that the plaintiff may satisfy the judgment out of the 
separate property of Adams or Brown. It is elementary law that, 
although a judgment is joint, the execution may be several; and 
there is no requirement that joint assets must be first exhausted 
(p. 25). It would also seem to be clear that the plaintiff 
may not satisfy the judgment out of the separate property of 
Clark.” 

May the plaintiff reach the partnership assets? He is a joint 
creditor, not a separate creditor (see pp. 20, 21), and it is proper 
that the debt should be paid out of joint assets. Those assets are 
owned by Adams, Brown and Clark and all would agree that the 
plaintiff may reach at least a fraction in the partnership assets 
(which fraction would be two-thirds if the interests of Adams, 
Brown and Clark were equal). 

But at an execution sale under plaintifi’s judgment, may the 
whole title of partnership assets be sold? We submit that the 
answer to that question, even apart from statute, should be in the 
affirmative, on the following ground: 

It is just that a partner should apply partnership assets to part- 
nership debts; and the judgment creditor should be allowed to re- 
quire him to make such application. Strictly, this relief ought to 
be given by a bill in equity, but, if a court allows execution on the 
partnership assets, this will be accomplishing an equitable result 
by legal machinery and modern courts have not infrequently ac- 
complished equitable results by legal machinery. 

There is a considerable body of authority in support of this 
proposition (see p. 245). 


*»There was a decision in 1722 that service of a subpoena upon one partner 
in England was good service of his partner in France. Lady Carrington v 
Cantillon, Bunbury, 107. And see, accord, Coles v. Gurney, 1 Madd. 187. 
(As to later English law, see the Judicature Rules and Orders of 1873-5, par- 
ticularly Order XLII, rule 8; Davis v. Morris, E R. 10 Q. B. Div. 436; Munster 
v. Railton, L. R., 11 Q. B. Div. 435.) 

But we have found no American authority which might properly be cited 
for the proposition that at common law service on one partner is equivalent 
to service upon all the partners, so that a judgment can be entered under 
which execution can be levied on the separate property of the partners who 
did not appear and were not served. 
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This chapter deals with the effect of various statutes providing 
methods of suit applicable to ordinary partnerships. A prelimi- 
nary statement as to the common law has been made as an aid to 
understanding some of these statutes. We now turn to the statutes 
themselves. 

We state below, jurisdiction by jurisdiction, the more impor- 
tant statutes, and the more important decisions construing those 
statutes. We also give a few decisions made by the courts independ- 
ently of any statute. 

The statutes may be classified as follows: 

A. Statutes which make obligations joint and several, at least 
for purposes of suit. Such statutes will relieve the 
plaintiff from the necessity of suing all the partners. 
They will also enable him to sue one or some, and then 
later to sue the others. Such statutes are considered 
below under the heading “Suing only some of joint 
obligors.” 

B. Statutes which, although they do not relieve the plaintiff 
from suing all the partners, that is, from naming all the 
partners as defendants, nevertheless relieve him from the 
necessity of obtaining the appearance or serving all the 
partners. Such statutory provisions are usually, but not 
always, coupled with a provision that the judgment ob- 
tained against one or some shall not block the plaintiff 
from later obtaining relief against the others. Such stat- 
utes are considered below under the heading “Serving 
only some of joint obligors.” 

C. Statutes under which a judgment recovered in a suit in 
which only some of the partners appeared or were 
served may be satisfied out of the partnership property. 
Such statutes are considered below under the heading 
“Serving only some of joint obligors, and yet reaching joint 
assels.” 

D. The common-name'’ statute adopted by Alabama and seven 
other states. There is much conflict in the opinions as to 
the correct construction to be given such statute. 

E. The statutes in Iowa, Nebraska, New Mexico, Ohio and 
Wyoming. We think that these statutes provide that a 
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partnership may (not must) be treated as a legal unit 
for the purpose of being either a party plaintiff or a party 
defendant. 

F. Other statutes. 


Our comments on all the statutes will be found at pp. 233-274. 


ALABAMA 

1. Are partnership obligations in contract joint and several? For 
purposes of suit, yes; for other purposes, no. 

By §8 of the Act of February 7, 1818, it was provided: “That 
whenever any cause of action may exist against two or more part- 
ners, trading in copartnership, or against partners of any denomina- 
tion whatever, it shall be lawful to prosecute an action against any 
one or more of them: and when a writ shall be issued against all 
the partners of any firm, service of the same on any one of them, 
shall be deemed equivalent to a service on all: and the plaintiff 
may file his declaration, and proceed to judgment, as if the said 
writ had been served on each defendant; and the judgment shall 
be equally valid and effectual against all the defendants.’”’ (See 
the New Jersey statute given at our pp. 195, 196.) 

In McCulloch v. Judd, Sons & Co., 20 Ala. 703, 706 (1852), the 
court said: “The question of the right of a plaintiff to sue one or 
all of the members of a firm, for a debt contracted in the firm 
name, and to declare upon the demand as the individual liability 
of the member or members so sued, is no longer an open one in 
this State. The act of 1818, Clay’s Dig. 323, § 63, clearly confers 
that right.” 

Section 2142 of the Code of 1852 contained a provision (at the 
end) applicable to partners as follows: “Any one of the associates 
or their legal representatives may also be sued for the obligation 
of all.” There is a similar provision in the later codes. In the 
Code of 1923 the provision is in § 5722. 

But in First National Bank v. Capps, 208 Ala. 207, 94 So. 109 
(already cited in note 19 at p. 25), the court held that a bank 
could not set off, against the amount deposited to the individual 
credit of a partner, a note executed by the partners to the bank, 
and said: “Our decisions are to the effect that this statute does 
not within itself constitute a partnership indebtedness joint and 
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several, and that such was not the legislative intent, but only 
gave the creditor of a partnership the right to sue any member of 
the firm, and by such suit to change the nature of the partnership 
obligation from joint to joint and several.” 

The court also held that another statute which provided: 
“When two or more persons are jointly bound by judgment, bond, 
covenant, or promise in writing of any description whatsoever, the 
obligation or promise is in law several as well as joint” was not 
applicable to partners. See § 2503 of the Code of 1907; § 5719 of 
the Code of 1923. 


2. The common-name statute. Is a suit under this statute a suit 
against the partners described by the common name? Or ts it a suit 
against the partnership as a legal unit? Or is it a proceeding in rem? 

In § 2142 of the Code of 1852 it was provided: ‘Two or more 
persons associated together as partners in any business or pur- 
suit, who transact business under a common name, whether it com- 
prise the names of such persons or not, may be sued by their 
common name, and the summons in such case being served on one 
or more of the associates, the judgment in the action binds the 
joint property of all the associates, in the same manner as if all 
had been named defendants, had been sued upon their joint liabil- 
ity, and served with process; any one of the associates or their 
legal representatives may also be sued for the obligation of all.” 
This provision is now § 5722 of the Code of 1923. 

(We have already considered in the preceding point the effect 
of the provision, at the end, that “any one of the associates or 
their legal representatives may also be sued for the obligation of 
all. ””) 

In Wyman, Moses & Co. v. Stewart, 42 Ala. 163, the court held 
that this statutory provision did not authorize a creditor who 
brought his suit in conformity to it and proceeded to judgment 
against ‘the common name” to run an execution against the indi- 
vidual property of one of the associates. The execution was 
limited to “‘the joint property of the associates.”’ And the judg- 
ment creditor could no more garnishee a debt due to one of the 
partners than he could levy execution upon the property of one of 
the partners. ‘‘A suit in this form is a creature of the statute, and 
we are not authorized to extend its provisions by judicial con- 
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struction. We must confine the parties to the remedy it gives.” 
See, accord, McCoy v. Watson, 51 Ala. 466, 468; Watis v. Rice & 
Wilson, 75 Ala. 289, 291; Powers v. Robinson & Co., 90 Ala. 225, 
8 So. 10; Baldridge v. Eason, 99 Ala. 516, 13 So. 74. 

But in Cox v. Harris, 48 Ala. 538, the court allowed the creditor 
to reach a partner by proceedings on the judgment. Suit was brought 
under the statute against Herrin, Marquis & Co. and judgment 
was rendered accordingly. After the recovery of this judgment, 
it not having been paid, the creditor brought suit on it against Cox, 
a partner, and recovered judgment against him. ‘The court sus- 
tained this judgment. It said that the judgment against the firm 
in its firm name alone bound only the “‘joint property of all the as- 
sociates”’; yet there could be no doubt that each partner was 
individually liable for the debts of the firm; that the mere reduc- 
tion of a claim “against a partnership sued in their firm name” 
‘was not a payment or satisfaction of the claim; and that the judg- 
ment became the foundation of a new suit. 

In Allantic Glass Co. v. Paulk, 83 Ala. 404, 3 So. 800, the ‘‘ Atlan- 
tic Glass Co.” was named as defendant. The complaint alleged 
that a libel upon the plaintiff had been published ‘‘by the defend- 
ant partnership.” The court said: “This must, on error, be con- 
strued to mean, that it was a joint act imputable to all the mem- 
bers of the partnership.” See also Harrison v. Burger, 212 Ala. 670, 
103 So. 842. 

In Yarbrough & Co. v. Bush & Co., 69 Ala. 170, suit was brought 
against “Bush & Co.” The defence was that one of the partners 
was a married woman. The court affirmed a judgment for the 
plaintiffs, saying: ‘““An execution issued on the judgment can 
only be levied on the partnership property. It will not bind the 
property of the several individual partners. The action is, there- 
fore, somewhat in the nature of a proceeding in rem rather than 
in personam.” See, accord, Le Grand & Hall v. Exfaula National 
Bank, 81 Ala. 123, 1 So. 460, 60 Am. Rep. 140; Rabitte & Gaudin 
v. Orr Brothers, 83 Ala. 185, 3 So. 420. In the later case the court 
said: ‘We think it is equally clear, that a married woman, having 
an equitable separate estate, may become a member of a partner- 
ship; and that such partnership may be sued at law in its partner- 
ship name, and the partnership effects subjected to sale under a 
judgment recovered in such suit. . . . And is it not equally true, 
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that a married woman copartner, owning an equitable separate 
estate, charges that estate for any debt the partnership makes, 
within the scope of the partnership dealings?” 

In Comer & Trapp v. Reid, 93 Ala. 391, 9 So. 620, suit was 
brought against “N. H. Reid & Co.” One of the partners died 
before judgment. The court held that that did not make the 
judgment void, saying: “Our statute .. . is a very peculiar one. 
While it requires process to be served on one or more of the defend- 
ants, yet no personal judgment is rendered against the individuals 
composing the partnership; nor can the property or effects of the 
individual members composing the firm be reached by execution, 
or any other process, sued out for the collection of such judgment. 
Only the partnership effects can be reached or subjected by such 
suit. These are much more the properties of a proceeding im rem, 
than of a suit in personam. . . . A revivor would change the whole 
nature of the suit, and transform it from a proceeding solely against 
partnership effects, into a personal action and personal judgment 
against the surviving partners, individually as well as collectively.” 

In Birmingham Loan & Auction Company v. The First National 
Bank of Anniston, 100 Ala. 249, 13 So. 945,46 Am. St. Rep. 45, it 
was held that, where one person carries on business under a part- 
nership name, the reputed firm may be sued under such name and 
execution on the judgment so obtained, will run against the partner- 
ship inname. “The name of a firm or partnership ordinarily implies 
more than one person, but still the name under which one person 
does business is arbitrary, and if he uses a name that implies a 
partnership, the reputed firm may be sued under such name, and 
execution on the judgment obtained will run against the partner- 
ship in name, leviable only on its property, being in the nature of 
a proceeding in rem and not m personam.”’ Contrast May v. 
Clanton, 208 Ala. 588, 95 So. 30. 

In Wahowma Drug Co. v. Clay, 193 Ala. 79, 69 So. 82, the court 
said: “The name by which the defendant is sued, and against 
which the judgment concludes, imports a partnership. . . . Such 
entities may be sued by the name.” 

The statute does not authorize suit by plaintiffs in the firm name. 
Moore & McGee v. Burns & Co., 60 Ala. 269; Simmons v. Titche 
Bros., 102 Ala. 317, 14 So. 786. But if suit is so brought, and de- 
fendant pleads to the merits, he can not raise the point for the first 
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time after judgment against him. Moore v. Watts & Sons, 81 Ala. 
261, 2 So. 278; Foreman v. Weil Bros., 98 Ala. 495, 12 So. 815. 
See Tompkins v. Levy & Brother, 87 Ala. 263, 6 So. 346, 13 Am. St. 
Rep. 31; Hatcher v. Branch Powell & Co., 141 Ala. 410, 37 So. 690. 

The statute gives a cumulative remedy. It is enabling, not re- 
strictive. The obligee, if he desires to do so, may proceed against 
the partners under the common law. 

When the partners are named as defendants, though they are 
described as partners composing the firm, execution is properly 
issued against them individually. This is a proceeding at common 
law, as contrasted with a proceeding under the statute. “In this 
case, the individuals are named, and sued as such. The individual 
property of each partner is liable to seizure in satisfaction of this 
judgment.” Haralson v. Campbell, 63 Ala. 278. See, accord, 
Leinkauff v. Munter, 76 Ala. 194; Dollins & Adams v. Pollock & 
Co., 89 Ala. 351, 7 So. 904; Blackman v. M oore-Handley Hardware 
Co., 106 Ala. 458, 17 So. 629. See also Ory-Cohen v. T aylor, 208 
Ala. 520, 94 So. 525. 

In Wagner Grocery Co. v. Dodd-Cooner Mercantile Co., 206 Ala. 
627, 91 So. 487, the action was against “Dodd-Cooner Mercantile 
Company, a partnership composed of Virgil Dodd, B. G. Dodd, 
O. B. Cooner, and Wiley Weaver, and B. G. Dodd, Virgil Dodd, 
O. B. Cooner, and Wiley Weaver.” The defendants pleaded that 
one of the partners named Dodd had been discharged in bank- 
tuptcy. The court held that a demurrer to this plea should have 
been sustained. It said that the status averred by the plea was 
this: “The adjudication of the bankruptcy of a member of a part- 
nership, the discharge of such member, and the effort to assert 
that individual discharge in bankruptcy in favor of alleged co- 
members who were not before the bankruptcy court, or who were 
not brought under its jurisdiction in such individual proceeding.” 
Therefore the court seems to have viewed the action as one brought 
against all the partners. It followed that, if one pleaded his dis- 
charge in bankruptcy, the plaintiff might discontinue as to him and 
proceed against the others. (See our pp. 145, 146.) 


3. Foreign partnerships. 
See § 9422 of the Code of 1923, and Flexner v. Farson, 248 U.S. 
289, 39 Sup. Ct. 97, 63 L. Ed. 250, our p. 179, 
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ARIZONA 

1. Partnership obligations in contract are joint and several, at least 
for purposes of suit. 

Section 551 of the Civil Code, 1913, provides: ‘All parties to a 
joint obligation, including negotiable paper, co-partnership debts, 
and all contracts upon which they are liable jointly, shall be sev- 
erally liable also for the full amount thereof. They may be sued 
thereon jointly, or separate actions may be brought against each 
or any of them, and judgment rendered in each, without barring 
an action against any of those not included in such judgment, or 
releasing any of those not sued; provided, that the court, upon 
its own motion or on application of any interested party, may re- 
quire the plaintiff to bring in as defendants all parties jointly 
liable on the obligation in suit.” (Italics ours.) See also §§ 465, 
556-71. 


2. Serving only some of joint obligors, and yet reaching joint 
assets. 

Section 444 provides: “In suits against partners the summons 
may be served upon one of the firm, and such service shall be suffi- 
cient to authorize a judgment against the firm and against the 
partner actually served.” 

Section 559 provides: ‘Where suit is against several partners, 
jointly indebted upon contract, and the summons has been served 
upon some of such partners, but not upon all, judgment may be 
rendered therein against such partnership and against the part- 
ners actually served, but no personal judgment or execution shall 
be awarded against those not served.” 


ARKANSAS 

Partnership obligations in contract are joint and several, at least 
for purposes of suit. 

Section 6229 of Digest of the Statutes (Crawford & Moses), 
1921, provides: “Joint obligations shall be construed to have the 
same effect as joint and several obligations, and may be sued on, 
and recoveries had thereon in like manner.” 

See Hamilton v. Buxton, 6 Ark. 24; Bradford, Rainwater & Co. 
v. Toney, 30 Ark. 763; Little Grocer Co. v. Johnson, 50 Ark. 62, 6 
S. W. 231; Lamew v. Wilson-Ward Co., 106 Ark. 340, 153 S. W. 261. 
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CALIFORNIA 

1. Partnership obligations in contract are not joint and several. 

Section 1431 of the Civil Code provides that an obligation im- 
posed upon several persons “is presumed to be joint, and not 
several, except in the special cases mentioned in the title on the 
interpretation of contracts.” 

Section 1659 provides: ‘‘Where all the parties who unite in a 
promise receive some benefit from the consideration, whether 
past or present, their promise is presumed to be joint and several.” 

But § 2442 provides: ‘Every general partner is liable to third 
persons for all the obligations of the partnership, jointly with his 
copartners.”’ 

That the California courts hold partnership obligations in con- 
tract to be joint only is shown by Harrison v. McCormick, 69 
Cal. 616, 620, 11 Pac. 456, 458, 122 Cal. 651, 55 Pac. 592; Shannon 
v. Calmus, 70 Cal. App. 652, 234 Pac. 107. 


2. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. Code of Civil 
Procedure §§ 414, 989. 


3. Serving only some of joint obligors, and yet reaching joint assets. 

The Practice Act of 1851 had this provision: 

“§ 32. Where the action is against two or more defendants, and 
the summons is served on one or more, but not on all of them, the 
plaintiff may proceed as follows: 

“First. If the action be against the defendants jointly indebted 
upon a contract, he may proceed against the defendant served, 
unless the court otherwise direct; and if he recover judgment, it 
may be entered against all the defendants thus jointly indebted, 
so far only as that it may be enforced against the joint property of 
all, and the separate property of the defendant served. ... ” 

In Tay, Brooks & Backus v. Hawley, 39 Cal. 93 (1870), the court 
expressed the opinion that the provision for satisfying the judg- 
ment out of the joint property was unconstitutional as to the de- 
fendant not served. “No person shall be deprived of life, liberty 
or property without due process of law, says the Constitution; 
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but this principle is older than written Constitutions, and, without 
invoking the constitutional declaration, every person may, as a 
matter of common right, insist that he be heard in his own defense 
before judgment passes, which binds, charges or injuriously affects 
his person or his estate. . . . There is nothing in the law regulating 
the acquisition or disposition of joint property, which confers 
upon one joint owner the right to defend actions for his fellows. 
Unless it can be shown that such property is under the ban of the 
law, a judgment which subjects to execution the interest of a per- 
son who has had no opportunity to be heard in the action, cannot 
be upheld without violating principles which lie at the base of all 
judicial proceedings.” 

The Code of Civil Procedure took effect in 1873, shortly after 
the decision in Tay, Brooks & Backus v. Hawley. Section 414 
provided (and when this was written still provided) no more than 
that “when the action is against two or more defendants jointly 
or severally liable on a contract, and the summons is served on 
one or more, but not on all of them, the plaintiff may proceed 
against the defendants served in the same manner as if they were 
the only defendants.”’ It is noteworthy that there is no provision 
that the judgment may be enforced against the joint property of 
all. Haymond and Burch, of the California Code Commission, 
say, in their annotations to the Code of Civil Procedure, that 
§ 414 is taken from § 32 of the Practice Act, and quote at length 
from the decision in Tay, Brooks & Backus v. Hawley. Probably, 
the provision that the judgment might be enforced against the 
joint property was omitted because of that decision. 


4. The common-name statute. The California courls construe a 
suit under this to be a suit against the partnership as a legal unit. 

In 1854 a provision (§ 656) was added to the Practice Act as fol- 
lows: “When two or more persons associated in any business, trans- 
act such business under a common name, whether it comprises 
the names of such persons or not, the associates may be sued by 
such common name, the summons in such cases being served on 
one or more of the associates, but the judgment in such case shall 
bind only the joint property of the associates.” See the Alabama 
statute at p. 153. The constitutionality of this common-name 
statute was assumed in Welsh v. Kirkpatrick, 30 Cal. 202. 
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In the Code of Civil Procedure, 1873, § 656 of the Practice Act 
was in substance re-enacted as § 388 which provided as follows: 
“When two or more persons, associated in any business, transact 
such business under a common name, whether it comprises the 
names of such persons or not, the associates may be sued by such 
common name, the summons in such cases being served on one or 
more of the associates; and the judgment in the action shall bind 
the joint property of all the associates, in the same manner as if all 
had been named defendants and had been sued upon their joint 
liability.” 

In Davidson v. Knox, 67 Cal. 143, 7 Pac. 413, the defendants 
were named and described in the caption of the complaint as 
“Richard F. Knox, Joseph Osborne, Samuel R. Ely, W. T. Robin- 
son, and Philip V. R. Ely, copartners, doing business under the 
firm name of Knox and Osborne.” The averments in the com- 
plaint were in harmony with the caption. The complaint asked 
for judgments against ‘‘said defendants.” 

Service was made on three only. Judgment was entered against 
all five, with execution to go against the separate property of the 
three “as well as against the joint property of all of said defend- 
ants, partners, and associates as aforesaid.” The court held that 
the judgment must be modified. 

It said that no such judgment was authorized by §414 of the Code 
of Civil Procedure. Section 32 of the Practice Act had in terms 
authorized such a judgment; “but no such provision is now found 
in the Code of Civil Procedure. It was probably omitted in con- 
sequence of what was said as to its constitutionality in the opinion 
of the court in Tay v. Hawley, 39 Cal. 93.” 

And the court further said that the judgment could not be sus- 
tained under § 388 of the Code of Civil Procedure, because the ac- 
tion was not instituted under that section. “Individuals in the 
captions of both summons and complaint are named as defend- 
ants, and are described as doing business as partners under a firm 
name. All the parties are named. . . . The individuals are re- 
quired to appear and answer, they are notified that if they do not 
appear, judgment will be taken against them, and in the com- 
plaint judgment is asked against ‘said defendants.’ The same 
forms of expression as are herein employed are those ordinarily 
used in actions against the individual members of a partnership on 
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a partnership contract. Such being the case, we see no reason why 
we should construe the action to be one brought under Section 388. 
In an action brought under this section it is not necessary to name 
all of the associates as defendants. Jn fact the association designated 
by its common name ts the only defendant, and the judgment au- 
thorized is one binding only the joint property of the association. 
It will thus be seen that the judgment here rendered is not in ac- 
cordance with either sections 388 or 414 of the Code of Civil Pro- 
cedure. Under the former there can be no judgment against the 
separate property of any associate, and under the latter no judg- 
ment is allowed against the joint property at all.” (Italics ours.) 

The court said that ‘“‘the foregoing views dispose of the case and 
render it unnecessary to pass on the constitutional question dis- 
cussed by counsel.” 

In Hawley Bros. Co. v. Brownstone, 123 Cal. 643, 56 Pac. 468, a 
complaint was held to be subject to a demurrer for ambiguity if 
from the allegations it could not be made out whether the plaintiff 
was proceeding at common law or under § 388. 

In Booth v. Gamble-Robinson Co., 139 Cal. 175, 72 Pac. 908, 
appellant attacked the constitutionality of § 388. The court re- 
versed the judgment of the court below on another ground, and 
therefore found it unnecessary to decide the constitutional ques- 
tion. 

By §2 of Chap. 371 of the Laws of 1907, § 388 was amended so 
that the judgment should not only bind the joint property of all 
the associates but should also bind the individual property of the 
party or parties served with process. Section 388, as amended, 
provided (and when this was written still provided) as follows: 
“When two or more persons, associated in any business, transact 
such business under a common name, whether it comprises the 
names of such persons or not, the associates may be sued by such 
common name, the summons in such cases being served on one or 
more of the associates; and the judgment in the action shall bind 
the joint property of all the associates, and the individual property 
of the party or parties served with process, in the same manner as 
if all had been named defendants and had been sued upon their 
joint liability.” 

In Artana v. San Jose Scavenger Co., 181 Cal. 627, 185 Pac. 
850, an action was brought under § 388. The record did not show 
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how the summons was served. A demurrer was interposed by one 
Devincenzi who was not named in the complaint, describing him- 
self as ‘sued as San Jose Scavenger Company, a copartnership.” 
This demurrer purported to be the demurrer of Devincenzi alone. 

The court said the demurrer ought not to have been considered. 
“‘Concededly the provisions of this section authorize an action 
against a copartnership by its common name, the section recogniz- 
ing the copartnership as a distinct legal entity for the purposes thereof.” 
The demurrer ‘“‘did not purport to be the demurrer of any party 
to the action, for the only party defendant was the San Jose Scavenger 
Company, a partnership, which, for the purposes of the statute (Code 
Civ. Proc., § 388) is regarded as a legal entity distinct from its mem- 
bers. Although, by virtue of the amendment of the section in 
1907, the judgment in an action so brought binds not only the 
joint property of the associates, but also the individual property 
of the party or parties served with process, it is still true that the 
action contemplated by the section is one against the associates 
as such to enforce a claim existing against the association, and is 
not an action against the individual members of the association; 
that is, unless they are, as individuals, made parties thereto. The 
association, whether it be a copartnership or other association of 
individuals transacting business under a common name, is, for 
the purposes of the section, a legal entity distinct from its mem- 
bers, and it is this legal entity which is im this action the sole party 
defendant. . 

“The record does not show that Devincenzi was one of the as- 
sociates or partners, and the complaint does not purport to state 
any cause of action against him. So far as the record shows he is 
an absolute stranger to the action. Certainly his demurrer as an 
individual is not the demurrer of the sole defendant in the action, 
viz., the San Jose Scavenger Company, a copartnership.”’ (Italics 
ours.) 

The court further said that it was possible that Devincenzi 
was a member of such a copartnership, “served with summons 
in this action, and authorized to appear for and in its name, and 
that the demurrer was inadvertently filed by him as an individual. 
In that event, we think the lower court should allow him to file 
an amended demurrer in the name of the copartnership.”’ 

See also Gilman v. Cosgrove, 22 Cal. 356; King v. Randlett, 33 
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Cal. 318, 321; Iron Works v. Davidson, 73 Cal. 389, 393, 15 Pac. 20, 
22; Goodlett v. St. Elmo Investment Co., 94 Cal. 297, 299, 29 Pac. 
505, 506; Armstrong v. Superior Court, 173 Cal. 341, 159 Pac. 
1176 (this case holding the statute applicable to members of a labor 
union). 


5. Foreign partnerships. 
See § 2472 of the Civil Code and the decision in Flexner v. Far- 
son, 248 U.S. 289, 39 Sup. Ct. 97, 63 L. Ed. 250, our p. 179. 


COLORADO 

1. Partnership obligations in contract are not joint and several. 

By $5124 of the Compiled Laws, 1921, it is provided: ‘All 
joint obligations and covenants shall hereafter be taken and held 
to be joint and several obligations and covenants.’’ But this 
provision has been held not to apply to partnership obligations. 
Thompson v. White, 25 Colo. 226, 54 Pac. 718; Erskine v. Russell, 
43 Colo. 449, 96 Pac. 249. 


2. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. §$48 and 255 
of the Code of Civil Procedure. (The Code will be found in the 
first part of the volume entitled Compiled Laws of 1921, and a 
separate index to the Code will be found at pp. 191 e¢ seg. of such 
volume.) 


3. Serving only some of joint obligors, and yet reaching joint assets. 

Section 48 of the Code of Civil Procedure provides: “Where 
the action is against two or more defendants, and the summons 
is served on one or more, but not on all of them, the plaintiff may 
proceed as follows: 

“First. Tf the action be against defendants jointly indebted upon 
a contract, he may proceed against the defendant served, unless 
the court otherwise directs; (and if he recover judgment, it may 
be entered against all the defendants thus jointly indebted so far 
only as that it may be enforced against the joint property of all, 
and the separate property of the defendants served).”’ 
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4. The common-name statute. The Colorado courts construe @ 
suit under this to be a suit against the partnership as a legal unit. 

In § 14 of the Code of Civil Procedure it is provided: ‘When 
two or more persons, associated in any business, transact such 
business under a common name, whether it comprises the names 
of such persons or not, the associates may be sued by such com- 
mon name, the summons in such cases being served on one or 
more of the associates; but the judgment in such cases shall bind 
only the joint property of the associates and the separate property 
of the party served.” See the Alabama statute at p. 153, and the 
California statute at p. 161. This provision in the Colorado 
statute goes back to § 417 of the Civil Code of 1877. 

In Craig v. Smith, 10 Colo. 220, 15 Pac. 337, an action was 
brought against “P. L. Craig and W. B. Broad, partners using 
the firm name of Broad & Craig,” to collect an alleged partner- 
ship debt. Service of process was secured only upon Craig. The 
court said: ‘‘This action was brought against the firm of Broad 
& Craig to collect an alleged partnership debt. Judgment was 
rendered against Craig, the partner served with process, as if 
for an individual debt. The evidence is not before us. Whether 
it established a debt against the firm, a joint liability of Craig and 
the firm, or simply a personal liability on the part of Craig, it 
was error to render judgment against Craig alone, because he 
was not a party to the suit. Freem. Judg., § 141 and cases cited. 

The individual property of Craig, as one of the partners, 
aside from his interest in the partnership property, might, under 
proper circumstances, be subjected to the payment of a partner- 
ship debt; but this fact does not affect his right to have the judg- 
ment for a firm debt entered against the firm, and the whole part- 
nership property thus made liable for such debt; nor can it render 
valid a judgment against one not a party to the record.” (Italics ours.) 

Craig v. Smith was followed in Dessauer v. Koppin, 3 Colo. 
App. 115, 32 Pac. 182. “The only judgment which may be en- 
tered in a case of this description is one against the copartnership.” 

In Peabody v. Oleson, 15 Colo. App. 346, 62 Pac. 234, the court 
held that § 14 of the Code gave a cumulative remedy and that a 
partnership creditor continued to have a right to sue all the mem- 
bers of the firm by their several individual names. In the course 
of its opinion the court said: ‘The above section only provided 
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.a method of suing a partnership in addition to the remedy then 
existing. It made the service of summons upon one partner suffi- 
cient to bring the partnership into court, and bind its property 
by the judgment. In such case no personal judgment could be 
obtained against the partners not served; and, as to them, the 
judgment rendered could bind only their interests in the partner- 
ship property. The judgment should be against the partnership, 
and in a proper manner the individual property of the member 
or members served, might be reached for the purpose of sat- 
isfying it.” 

In East Denver Municipal Irr. Dist. v. Doherty et al. and Nile 
Irr. Dist. v. Same, 293 Fed. 804, actions had been brought in Colo- 
rado against “Henry L. Doherty & Co.” Doherty, Frueauff and 
Brown (apparently all non-residents of Colorado) were the part- 
ners. Service in the case of the East Denver District was made 
upon Frueauff, and in the case of the Nile District upon Brown. 
In each case an appearance was made by ‘‘Henry L. Doherty & 
Co.” Judgments were recovered against “Henry L. Doherty & 
Co.” and were directed to be satisfied out of the property of the 
copartnership (and in the first case out of the individual property 
of Frueauff, and in the second case out of the individual property 
of Brown). 

These actions were brought on the judgments in the District 
Court for the Southern District of New York against the three 
partners. The court said: “Because no action can be brought 
under the New York practice against the firm as an entity, the 
plaintiffs have sought to reach the firm property in New York by 
bringing actions upon the Colorado judgments against the partners 
for the purpose of recovering judgments here which may be satisfied 
out of the firm property.” 

The plaintiffs contended that this could be done under §1, 
Article IV, of the Constitution of the United States, requiring 
that “full faith and credit shall be given in each state to the pub- 
lic acts, records, and judicial proceedings of every other state.” 

The court was of opinion that the chief question was whether 
the Colorado judgments could ‘‘be regarded as in any sense ren- 
dered in personam against the defendants herein. If they were 
not so rendered, there can be no recovery. Personal service or 
appearance was necessary to give personal jurisdiction.” And 
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the court cited D’Arcy v. Ketchum, 11 How. 165, 13 L. Ed. 648, 
our p. 204, and Pennoyer v. Neff, 95 U.S. 714, 24 L. Ed. 565, our 
p. 239. It summarized D’Arcy v. Ketchum as a decision “that a 
judgment rendered under the Joint Debtor Act of the state of 
New York, against a partner who had not been served and who 
had not appeared, furnished no basis for an action in another 
jurisdiction against him.” 

But the court decided that the actions could be maintained 
because an appearance had been made in Colorado by “Henry 
L. Doherty & Co.” It treated this appearance as a qualified sub- 
mission of the partners to the jurisdiction of the court. It held 
that the Colorado court obtained jurisdiction over the partners 
so that it could enter a judgment against them to be satisfied 
only out of firm assets, and that like effect to the judgment could 
be given in New York. 

We discuss this case at length below (pp. 251-262) and there 
quote more fully from the opinion. 


CONNECTICUT 

1. Serving only some of joint obligors. 

Section 5598 of General Statutes, 1918, provides: ‘‘In actions 
on joint contracts the service of the process upon such of the de- 
fendants as are inhabitants of this state shall be sufficient notice 
to maintain the suit against all the defendants.” 


2. Serving only some of joint obligors, and yet reaching joint assets. 

Section 5948 provides: ‘“‘No execution upon a judgment rendered 
against copartners shall be levied upon any other than the partner- 
ship property or the individual property of such defendants as 
are particularly named in the complaint.” 


3. Describing partners plaintiff or defendant by the partnership 
name. 

Section 5650 provides: ‘In mesne process by or against a part- 
nership, it shall not be necessary to insert the names of the part- 
ners, provided the partnership name is stated; and the plaintiff 
shall have the right, within the first three days of the court to 
which the process is returnable, to amend it without costs by in- 
serting the names of the partners; and writs returnable before 
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a justice of the peace may be amended in the same manner, at 
any time before the pleadings are closed. No attachment, in 
any civil action against a partnership, of the private estate of 
any of its members shall be valid unless his name shall be set 
forth in the process at the time of the attachment.” 

Section 5925 provides: “When a partnership, the business 
of which is transacted by one or more of the partners exclusively, 
or by an agent or agents, is named as garnishee, service may be 
made upon such partnership by leaving a true and attested copy 
of the process with, or at the usual place of abode of, the mem- 
bers of such partnership, or such acting partner or partners, agent 
or agents; and the plaintiff, at any time before final judgment 
in said suit, may amend said process, without costs, by inserting 
the names of the persons composing said partnership.” 

In Phelps Mfg. Co. v. Enz, 19 Conn. 58, 62, the court said: 
“The obvious intention of the legislature was, to facilitate the 
bringing of suits, in causes where copartnerships were concerned. 
The delay necessary in order to obtain all the names of the mem- 
bers of a firm, often caused great injury to parties. They were 
frequently obliged to forego their only opportunity to secure 
a debt. The act was passed to remedy this evil.” See, accord, 
Stuart v. Corning, 32 Conn. 105. 

In Maritime Bank v. Rand, 24 Conn. 9, 14, the court said: 
“ Where a copartnership is sued by its company name, and the 
names of the members of it are afterward inserted in the writ, 
there is no change of parties. Before this is done, the members are 
all represented and included in the company name, and adding 
their individual names,is only pointing them out more specifically.” 
(Italics ours.) 


DELAWARE 

Revised Code, 1915. 

Section 2628. “An obligation, or written contract, of several 
persons, shall be joint and several, unless otherwise expressed.” 

But, query, if this would be construed to be applicable to part- 
nership obligations. See Thompson v. White, 25 Colo. 226, 54 
Pac. 718, our p. 163; Erskine v. Russell, 43 Colo. 449, 96 Pac. 
249, our p. 163; White v. Conn. Ins. Co., 34 App. D. C. 460, our 
p. 168; Sandusky v. Sidwell, 173 Il. 493, 50 N. E. 1003; Fleming 
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v. Ross, 225 Ill. 149, 80 N. E. 92, our p. 172; Seligman v. Fried- 
lander, 199 N. Y. 373, 92 N. E. 1047, our p. 198. 


DISTRICT OF COLUMBIA 

Are partnership obligations in contract joint and several? For 
purposes of suit, yes; for other purposes, no. 

Section 1205 of the Code, 1924, provides: “Every contract 
and obligation entered into by two or more persons, whether 
partners or merely joint contractors, whether under seal or not, 
and whether written or verbal, and whether expressed to be joint 
and several or not, shall for the purposes of suit thereupon be 
deemed joint and several.” 

In White v. Conn. Ins. Co., 34 App. D. C. 460, 468, the court 
held that, notwithstanding such statute, payment of interest 
by one of the makers of a note made before such statute was passed 
prevented the statute of limitations from running in favor of the 
others. “These statutes taken together simply provide that 
suits may be brought on joint instruments in the same manner 
as upon joint and several instruments. It merely affects the 
remedy. It relates wholly to procedure. It does not convert a 
joint instrument into a joint and several instrument, or change 
a joint obligor into a joint and several obligor. The contract and 
the relations of the obligations of the contractors remain un- 
changed. Inasmuch as the notes in question are still joint in- 
struments, and the makers are still joint obligors, it follows that 
the payment of interest thereon by one of the joint obligors pre- 
vents the statute of limitations from running in favor of the other.” 


FLORIDA 

1. Serving only some of joint obligors, and yet reaching joint assets. 

Section 2601 of the Revised General Statutes, 1920, provides: 
“When any original process is sued out against several persons 
composing a mercantile or other firm, the service of said process 
on any one member of said firm shall be as valid as if served upon 
each individual member thereof; and the plaintiff may, after 
service upon any one member as aforesaid, proceed to judgment 
and execution against them all.” See § 13 of Act of Nov. 23, 1828, 
regulating judicial proceedings; the New Jersey statute at our 
pp. 195, 196; and the Alabama statute at our p. 132. 
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In Bank v. Greig, 43 Fla. 412, 31 So. 239, the court said this 
statute was to receive a strict construction. A sale of the in- 
dividual property of a member of a firm who has not been served, 
who has not appeared and whose property has not been attached, 
made under an execution issued upon a separate personal judg- 
ment entered against such individual member in a suit against 
the various members of the firm, is absolutely void. See, accord, 
Florida Brewing Co. v. Sendoya, 73 Fla. 660, 74 So. 799. 

In Thomas v. Nathan, 65 Fla. 386, 62 So. 206, it was held that 
in an action against three persons as late partners, where the 
court has jurisdiction of the subject matter and service of process 
is made upon two of the late partners, the judgment, covering 
the partnership property of all and the individual property of 
the two who were served with process, is not void. 

The constitutionality of the act was challenged by counsel, 
on the ground that the partner not served was deprived of his 
property without due process of law. But the court said (p. 390): 
“In view of the principles of law applicable to partnerships, and 
of the statute as to service of process on partners, the service of 
process upon one member of a late partnership in litigation for 
the adjustment of the partnership indebtedness, is sufficient to 
authorize a judgment covering the partnership property or in- 
terest of the late partner not served, and such judgment does 
not operate to deprive such person of property without due process 
of law.” 

In I. Epstein & Bro. v. First Nat. Bank, 110 So. 354, action was 
brought against “Wilfred C. Clarkson and Max Strauss, as co- 
partners doing business under the firm name and style of the 
Florida Crushed Rock Company.” Later the plaintiff, with the 
consent of Clarkson, dismissed the case as to Strauss. Later, the 
executor of the will of Clarkson pleaded the statute of limita- 
tions. The court held that dismissing as to Strauss did not amount 
to bringing a new action against Clarkson. Koonce, Circuit Judge, 
relied in part on an Alabama decision under the common-name 
statute (see our p. 153), but there was no such statute in Florida. 
The second headnote to the case seems to us likely hereafter to 
cause confusion. 

See also § 2809 which provides for a judgment “which may 
be enforced against the property of the defendant against whom 
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the judgment is entered, and the joint property of the defendants 
named in the writ.” 


2. Foreign partnerships. See § 2602; State v. Gray, 111 So. 
242: and Flexner v. Farson, 248 U. S. 289, 39 Sup. Ct. 97, 63 L. 
Ed. 250, our p. 179. 


GEORGIA 

1. Serving only some of joint obligors. 

Section 3167 of the Code, 1926, provides: “Judgment may be 
entered up and execution issue in the name of the firm or against 
a firm. And service of process on one partner, with a return of 
non est inventus as to the others, shall authorize a judgment against 
the firm binding all the firm assets and the individual property 
of the one served.” (Italics ours.) 

Sections 5591 and 5592 provide: ‘‘When two or more joint 
contractors, or joint and several contractors, or copartners are 
sued in the same action, and service shall be perfected on one or 
more of said contractors or copartners, and the officer returning 
the writ shall return that the rest are not to be found, it shall and 
may be lawful for the plaintiff to proceed to judgment and ex- 
ecution against the defendants who are served with process, in 
the same manner as if they were the only or sole defendants. . 
Judgments so obtained shall bind, and execution may be levied 
on the joint copartnership property, and also the individual prop- 
erty real and personal, of the defendant or defendants who have 
been served with a copy of the process, but shall not bind or be 
levied on the individual property of the defendant or defendants 
who are not served with a process.’’ (Italics ours.) 

An understanding of the Georgia decisions is not free from 
difficulty, since there are cases which seem to ignore the require- 
ment that there shall be a return of non est inventus. ‘Thus in 
Printup Bros. & Co. v. Turner, 05 Ga. 71, 78, the court said that, 
when a suit is brought against partners, “it is not necessary to 
declare against and pray process as to all the members thereof, 
and have a return of non est invenius as to those not served, in 
order to bind their interest in the partnership effects; in either 
case, the judgment binds the partners sued and served as to their 
individual property and all the property of the partnership.” 
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In Ells v. Bone, 71 Ga. 466, suit was brought against Ells & 
Laney. Laney was served and judgment obtained. Ells was 
out of the jurisdiction, but no return of mon est inventus was made. 
The court held that the former judgment did not bar the plaintiff 
from suing Ells upon his return. 

In McElveen Commission Co. v. Jackson, 94 Ga. 549, 20 S. E. 
428, it was held that it is not cause for a new trial that the court 
refused to dismiss the action where only one partner had been 
served and there was no return of non est inventus as to the 
other. 

But in Almand v. Hathcock, 140 Ga. 26, 78 S. E. 345, where 
the joint contractors were not partners, and there had been no 
return of non est inventus, the court held that the judgment against 
one merged the cause of action, and was therefore a bar to sub- 
sequent relief against the other. The court, in speaking of Ells v. 
Bone, said that it must be assumed that the judge in rendering 
the decision had in mind the fact of the non-residence of Ells which 
appeared in the agreed statement of facts. 


2. Serving only some of joint obligors, and yet reaching jomt 
assels. 

The statutes given above cover the matter, but the doubt recurs 
as to whether the courts will insist on a return of on est inventus. 
According to the Printup case, they will not. But it is not easy 
to see how this portion of the statute can properly be ignored, 
and the case of Almand v. Hathcock has some tendency to indicate 
that it will not be. 

(The statutes in force when the Printup case was decided were 
similar to those now in force. See Code of 1873, §$ 1899, 3350, 
O01.) 


3. Suits in the partnership name. 

Note that § 3167 provides that judgment may be entered up 
and execution issue in the name of the firm, as well as against the 
firm. And § 5941 provides: “Judgments entered up, or executions 
issued, in favor of or against copartners, when the partnership 
style is used therein instead of the individual names of such per- 
sons composing said firm, shall be good.” See Patrick v. Wood 
& Sons, 162 Ga. 137, 133 S. E. 870. 
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IDAHO 

1. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. Compiled Stat- 
utes, 1919, $$ 6679, 7186. 


2. The common-name statute. 

Section 6656 provides: “‘When two or more persons associated — 
in any business transact such business under a common name, 
whether it comprises the names of such persons or not, the as- 
sociates may be sued by such common name, the summons in 
such cases being served on one or more of the associates; and the 
judgment in the action shall bind the joint property of all the 
associates, in the same manner as if all had been named defendants 
and had been sued upon their joint liability.” See the Alabama 
statute at p. 153; the California statute at p. 161; and the Colorado 
statute at p. 164. 


ILLINOIS 

1. Partnership obligations in contract are not joint and several. 

Section 3 of Chapter 76 of Revised Statutes (Cahill), 1925, 
provides: “Except as otherwise provided in this Act, all joint 
obligations and covenants shall be taken and held to be joint 
and several obligations and covenants.” 

But this provision does not apply to partnership obligations 
and covenants. Fleming v. Ross, 225 Ill. 149 (1907), 80 N. E. 92. 
Therefore all partners must be named as defendants in suits upon 
obligations which are joint at common law. Note also that in 
1917 the Uniform Partnership Act was adopted (Chapter 106A), 
and under §§ 13, 14 and 15 of that Act the liability of partners 
in contract (where there has been no misapplication of funds) is 
joint. 


2. Serving only some of joint obligors. 

Section 14 of Chapter 110 provides: “If a summons or capias 
is served on one or more, but not on all of the defendants, the 
plaintiff may proceed to trial and judgment against the defendant 
or defendants on whom the process is served, and the plaintiff 
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may at any time afterwards have a summons, in the nature of 
scire facias, against the defendant not served with the first process, 
to cause him to appear in said court and show cause why he should 
not be made a party to such judgment; and upon such defendant 
being duly served with such process, the court shall hear and 
determine the matter in the same manner as if such defendant 
had been originally summoned or brought into court, and such 
defendant shall also be allowed the benefit of any payment or 
satisfaction which may have been made on the judgment before 
recovered, and the judgment of the court against such defendant 
shall be that the plaintiff recover against such defendant, to- 
gether with the defendant in the former judgment, the amount 
of his debt or damages, as the case may be.” 

Section 24 of Chapter 110 provides: “ When several joint debtors 
are sued, and any one or more of them shall not be served with 
process, the pendency of such suit or the recovery of a judgment 
against the parties served shall be no bar to a recovery on the 
original cause of action against such as are not served, im any 
suit which may be brought against them in any other place than in the 
county where the first suit is brought. ‘This section shall not be so 
construed as to allow more than one satisfaction.’ (Italics ours.) 

The provision in § 14 of Chapter 110 does apply even if the 
named defendants are partners. Sherburne v. Hyde, 185 Ill. 580, 
57 N. E. 776 (anything in Sandusky v. Sidwell, 173 Ill. 493, 50 N. 
E. 1003, to the contrary notwithstanding). The court said that 
at the common law where several defendants were sued upon a 
joint contract the plaintiff was not entitled to judgment against 
any of them until all were served with process or until those not 
served were prosecuted to outlawry. But to remedy the incon- 
veniences of the common-law practice the statute had provided 
that a return of non est inventus as to a part of the defendants 
should authorize the plaintiff to proceed to trial and judgment 
against those upon whom service had been had, and authorized 
the issuing of a summons in the nature of a scire facias to make 
the defendants not served parties to the judgment. Partnership 
obligations are joint, not joint and several;—a plaintiff can not 
elect to sue less than all. But if he sues all, and can not serve all, 
then he is entitled to the benefit of this statutory provision. ‘‘Other- 
wise we would be compelled to hold, without sufficient warrant. 
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that it was the intention of the legislature to exclude all defendants 
sued as partners from the operation of the statute, and as to them 
only to retain the common-law practice of outlawry.”’ 

Under $14, the plaintiff may sue all, take judgment against 
sO many as are served or appear, and the rest may be made parties 
to the judgment by summons in the nature of scire facias. But 
if a plaintiff wishes relief against a partner not served, he should 
proceed in the manner marked out by the statute. If he, instead, 
brings a new suit against a partner not served, the judgment 
rendered in the old suit will bar him from recovery. Fleming 
v. Ross, 225 Ill. 149, 80 N. E. 92. The recovery of the judgment 
is a merger of the original cause of action. 

(In the matter before the court in Fleming v. Ross, both suits 
were brought in Cook County, and therefore the provisions of 
§ 24 of Chapter 110 were not applicable.) 


3. Foreign partnerships. 
See § 13 of Chap. 110; Flexner v. Farson, 248 U. S. 289, 39 Sup. 
Ct. 97, 63 L. Ed. 250, our p. 179. 


INDIANA 

1. Serving only some of joint obligors. 

Section 31 of Chapter 40 of the Revised Statutes of 1843 pro- 
vided: ‘When any writ shall be returned ‘ executed’ as to one or 
more of the defendants, and ‘not found,’ as to others, the plain- 
tiff may suggest such return upon the record, and proceed to 
final judgment and execution against the defendants upon whom 
the writ has been executed; and may, at any time thereafter, 
proceed against those ‘not found,’ by action against them jointly 
or severally.” The present successors to this enactment will be 
found in §§ 341, 342 and 343 of the Statutes (Burns), 1926. 


2. Serving only some of joint obligors, and yet reaching joint assets. 

The Revised Statutes of 1852, vol. 2, p. 36, provided: “Sec. 41. 
Where the action is against two or more defendants, and the sum- 
mons is served on one or more, but not all of them, the plaintiff 
may proceed as follows: 

“ First. Tf the action be against defendants jointly indebted 
on contract, he may proceed against the defendant served, and 
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if he recover judgment, it may be enforced against the joint prop- 
erty of all, and the separate property of the defendant served. .. .” 
This enactment, unchanged in any substantial particular, will 
be found in § 340 of the Statutes (Burns), 1926. 
See Erwin v. Scotten, 40 Ind. 389; Boots v. Boots, 84 Ind. 171; 
Newman v. Gates, 165 Ind. 171, 72 N. E. 638, 6 Ann. Cas. 649. 


IOWA 

1. Suing only some of joint obligors. 

Section 10975 of the Code, 1924, provides that where two or 
more persons are bound by contract or by judgment, decree or 
statute, whether jointly only, or jointly and severally, or severally 
only, the action thereon may, at the plaintift’s option, be brought 
against “any or all of them”; and § 10976 provides that “an 
action or judgment against any one or more of several persons 
jointly bound shall not be a bar to proceedings against the others.” 

Such provisions apply to partnership obligations. See Ryerson 
vy. Hendrie, 22 Iowa, 480 (Dillon, J., dissenting). 


2. Suits by, or against, a partnership as a legal unit. 

It is now well settled in Iowa that a suit may (not must) be 
maintained by, or against, a partnership as a legal unit. The 
history of the legislation follows: 

In the Code of 1851 it was provided: 

1690. “Partners may sue or be sued either in their partner- 
ship name or by setting forth their individual names, at the op- 
tion of the plaintiff.” 

1691. “If suing or sued in their partnership name their in- 
dividual property may be made liable to any judgment against 
them unless sufficient cause be shown to the contrary.” 

In § 2785 of the Revised Statutes of 1860, it was provided: 
“A co-partnership may sue or be sued in its firm name; and when 
so sued the individual property of any member of such firm, may, 
on scire facias, be made liable to the judgment, unless he show 
cause to the contrary. A co-partnership may also sue or be sued 
in the individual names of its members.”’ 

As to §2785 the commissioners said: “We recognize in a co- 
partnership a party other than, and different from any of, or all 
its members—having a purse of its own—that a creditor of it 
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has a right to sue zt, and get a judgment against zt and levy on 
its goods. Such a mode of suing has sometimes its advantages.” 
(Italics in the original.) 

In § 2553 of the Code of 1873 it was provided: ‘‘Suits may be 
brought by or against a partnership as such, or against all or 
either of the individual members thereof, and a judgment against 
the firm, as such, may be enforced against the partnership property 
or that of such members as have appeared or been served with 
notice. But a new action may be brought against the other mem- 
bers on the original cause of action.”’ 

In § 3468 of the Code of 1897 it was provided: “Partnership. 
Actions may be brought by or against a partnership as such, or 
against all or either of the individual members thereof, or against 
it and all or any of the members thereof; and a judgment against 
the firm as such may be enforced against the partnership prop- 
erty, or that of such members as have appeared or been served 
with notice. A new action may be brought against the members 
not made parties, on the original cause of action.”’ 

The 1897 provision is unchanged in the 1924 Code. See § 10983. 

In Johnson & Co. v. Smith, 1 Morr. 105 (1841), the court said 
that a suit might be maintained in the partnership name, independ- 
ently of any statute. (See our p. 48.) 

In Walker v. Clark, 8 Ia. 474, the court said that each member 
of a partnership is an agent for all the others in the firm business, 
and service upon any one is sufficient. 

In Hale v. Van Saun, 18 Ta. 19, the court said: “A service upon 
one member of the firm after dissolution, if sued as partners, 
would be sufficient to give to the court jurisdiction of the parties, 
so far as to authorize a judgment against the firm as such, to be 
satisfied out of the joint property, or the separate property of the 
partner served.”’ 

In Markham v. Buckingham, 21 Ia. 494, 89 Am. Dec. 590, the 
court said: “Under our code the partnership is recognized as an 
individuality, separate and distinct, or rather different from the 
members, and hence the right to sue and be sued in the partner- 
ship name.” 

In Fitzgerald v. Grimmell, 64 Ta. 261, 20 N. W. 179, the court 
held that the partnership may be regarded as an actual resident 
of a county in which any business is done. “A partnership, under 


STATUTES AS TO SUITS (ORDINARY PARTNERSHIPS) 177 


our statute, is a legal entity, known to and recognized by law. 
It may sue and be sued, and it must have a residence, and we do 
not think this must necessarily be at the same place where the 
partners or either of them have an actual residence.” (Contrast 
Byers v. Schlupe, 51 Ohio St. 300, 38 N. E. 117, 25 L. R. A. 649, 
our p. 212.) 

In Baxter v. Rollins, 110 Ta. 310, 81 N. W. 586, suit was brought 
against a partnership, and the partners. Judgment was entered 
for the defendant partnership and the partners B and C. A notice 
of appeal was served upon B and C but not upon the partnership. 
The appeal was dismissed, because there had been a final ad- 
judication in favor of the partnership. If the plaintiff had no 
cause of action against the partnership, he had no cause of action 
against B and C. 

In Anderson v. Wilson, 142 Ta. 158, 120 N. W. 677, the court 
held that, if a partnership is served by making service upon a 
partner, the partner is not thereby made an additional party 
defendant. Judgment can be had only against the partnership, 
and execution can not be had out of the property of such partner. 

In Lansing v. Land Co., 158 Ta. 693, 138 N. W. 833, the court 
said: ‘‘A partnership under our law is a distinct entity, and the 
judgment against it was not a judgment against the individual 
members of that entity or artificial person known as a part- 
nership.” 

In National Sewer Pipe Co. v. Smith-Jaycox Lumber Co., 183 
Ta. 17, 166 N. W. 708, a corporation had issued certificates of 
stock providing that the holder might employ the stock in pay- 
ment of the products of the issuing corporation. A partnership 
provided the funds for the purchase of some of this stock; the 
title was taken in the name of a partner, and the partnership 
thereafter purchased products from the issuing corporation. The 
court held that the partnership could not apply the certificates 
in payment. “The holder in this case is Benjamin Jaycox. The 
purchaser of the merchandise in question was the Smith-Jaycox 
Lumber Company. We perceive no theory upon which the de- 
fendant company, which is not the holder of the shares of stock 
in question, could avail itself of the privilege therein extended 
to the holder, even though he be a member of said partnership.” 
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KANSAS 

1. Parinership obligations in contract are joint and several, at least 
for purposes of suit. 

Revised Statutes, 1923, at 16-101, provide: ‘All contracts which 
by the common law are joint only, shall be construed to be joint 
and several”; and at 16-104 provide: “In all cases of joint obliga- 
tions and joint assumptions of copartners or others, suits may 
be brought and prosecuted against any one or more of those who 
are so liable.” See Crane v. Ring, 48 Kan. 58, 28 Pac. 1010. 


2. Serving only some of joint obligors, and yet reaching joint assets. 

See Williams v. Muthersbaugh, 29 Kan. 730, 735, in which there 
is a dictum that partnership property may be seized in attach- 
ment cases whether the order of attachment runs against the 
entire firm or against only a portion of its members. This dic- 
tum was a statement, not as to the effect of any statute, but as 
to the common law. 


KENTUCKY 

1. Suing only some of joint obligors. 

Section 27 of the Codes (Carroll), 1927, provides: “If two or 
more persons be jointly bound by contract, the action thereon 
may be brought against all or any of them, at the plaintiff’s op- 
tion... . An action or judgment against any one or more of 
several persons jointly bound shall not be a bar to proceedings 
against the others.” 

See Howard v. Southern Nat. Bank, 204 Ky. 71, 75, 263 S. W. 
719; 7/21. 


2. Serving only some of joint obligors, and yet reaching joint assets. 

Section 209 of the Codes provides: “In an action against joint 
debtors, in which an interest in joint property is attached under 
an order of attachment against only a part of them, if judgment 
be rendered against all of the defendants, and the attachment be 
sustained, the court may subject the whole of the joint property, 
then undisposed of, to the satisfaction of the judgment.” 


3. Foreign partnerships. 

Subdivision 6 of § 51 of the Codes provides: “In actions against 
an individual residing in another State, or a partnership, associa- 
tion or joint-stock company, the members of which reside in an- 
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other State, engaged in business in this State, the summons may 
be served on the manager, or agent of, or person in charge of, 
such business in this State, in the county where the business is 
carried on, or in the county where the cause of action occurred.” 

Flexner v. Farson, 268 Ill. 435, 109 N. E. 327, Ann. Cas. 1916 
D, 810, was an action upon a judgment for money, which judgment 
was obtained in a Kentucky court. The declaration alleged that 
the transaction in respect of which the judgment was rendered 
took place at Louisville, Kentucky; that at that time the de- 
fendants were doing business there as partners through Washing- 
ton Flexner, who was and continued to be their agent until the 
time when such service was made; and that the defendants were 
non-residents. The defendant pleaded that the defendants in 
the Kentucky suit did not reside in Kentucky; that they were 
not served with process and did not appear; that Washington 
Flexner was not their agent at the time of service upon him; and 
that the Kentucky judgment was void under the provisions of 
the Constitution of the United States. The plaintiff demurred 
to these pleas. 

Counsel for the plaintiff stated that they did not claim that 
a judgment rendered against a defendant who had not appeared 
or been served within the jurisdiction would be valid “unless 
the defendant may be considered to have assented to some other 
mode of service.” But they argued that the partners by doing 
business in Kentucky at the time §51 of the Codes was in force 
impliedly agreed that, in suits growing out of such business, 
process upon them might be served in accordance with this stat- 
utory provision. 

The Illinois court noted that there was a dictum in Pennoyer 
v. Neff, 95 U. S. 714, 24 L. Ed. 565, our p. 239, which lent coun- 
tenance to this contention, but held that the contention could 
not be supported. It distinguished the case at bar from a case 
involving service upon a foreign corporation doing business in 
Kentucky. A foreign corporation has no right to go into a state 
to do business; since it may go in only as a matter of grace, it 
must, for that reason, submit to whatever terms the state sees 
fit to impose. Therefore if a state makes assent to service in 
some prescribed form a condition precedent to doing business 
in the state, and the foreign corporation thereafter goes in, it has 
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assented. But “a non-resident person, unlike a corporation, does 
business in any State of the Union, not by virtue of the consent 
of that State but under the Federal Constitution. His property 
which he sends into the State he submits to the jurisdiction of 
its courts, but not his person. We do not see how it can be pre- 
sumed that his right to do business in that State would be waived 
because of a statute like the one in question, where there was no 
necessity or consideration for his so doing. If the statute is 
unconstitutional as to an individual it can not be held constitu- 
tional as to a partnership. The theory that a partnership is a 
legal entity, distinct and separate from the persons composing it, 
is not recognized by the laws of this State, (Abbott v. Anderson, 
245 Ill. 285,) neither is it by the United States courts. Francis 
v. McNeal, 228 U. S. 695.” 

The case was carried to the Supreme Court of the United States, 
and that court affirmed the judgment of the Illinois court. 248 
U.S. 289; 39 Sup. Ct. 97, 63 L. Ed. 250. 

It said: “It is argued that the pleas tacitly admit that Wash- 
ington Flexner was agent of the firm at the time of the transac- 
tion sued upon in Kentucky, and the Kentucky statute is con- 
strued as purporting to make him agent to receive service in suits 
arising out of the business done in that State. On this construc- 
tion it is said that the defendants by doing business in the State 
consented to be bound by the service prescribed. The analogy 
of suits against insurance companies based upon such service is 
invoked. . . . But the consent that is said to be implied in such 
cases is a mere fiction, founded upon the accepted doctrine that 
the States could exclude foreign corporations altogether, and 
therefore could establish this obligation as a condition to letting 
them in. ... The State had no power to exclude the defendants 
and on that ground without going farther the Supreme Court 
of Illinois rightly held that the analogy failed, and that the Ken- 
tucky judgment was void. If the Kentucky statute purports 
to have the effect attributed to it, it can not have that effect in 
the present case. New Vork Life Ins. Co. v. Dunlevy, 241 U. S. 
GUS) 622, 523." 

In New Vork Life Ins. Co. v. Dunlevy, to which reference was 
made, the court had said: ‘The established general rule is that 
any personal judgment which a state court may render against 
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one who did not voluntarily submit to the jurisdiction, and who 
is not a citizen of the State, nor served with process within its 
borders, no matter what the mode of service, is void, because the 
court had no jurisdiction over his person.” 


4. Note Heavrin v. Lack Malleable Iron Co., 153 Ky. 329, 155 
S. W. 729. Suit was brought against ‘‘Lack Malleable Iron Com- 
pany”; the plaintiff alleged that it was a corporation, and such 
allegation was not denied; and the partners who were doing busi- 
ness under that name employed counsel and made every possible 
defence that they could have made had they been made defendants 
and been personally served with process. The partners were 
held individually liable on the judgment. 

The court said: ‘Ordinarily it is true that all the individual 
members of a partnership must be joined as defendants, and that 
an action against a partnership can not be maintained in its firm 
name only. It is likewise true that the service of summons upon 
one member of a partnership, or the appearance of one member of 
the partnership does not enter the appearance of others not served 
or personally appearing. It is likewise the law in ordinary cases that 
the plea of the general issue in the partnership name by one part- 
ner, without the authority or consent of other partners does not 
enter the appearance of partners not served with summons or 
personally appearing [authorities]. But it is also the rule that 
whenever one has an interest in the prosecution or defense of an 
action, and he, in the advancement or protection of such an interest, 
openly takes substantial control of such prosecution or defense, the 
judgment, when recovered therein, is conclusive for and against 
him to the same extent as if he were the nominal as well as the 
real party to the action. Freeman on Judgments, section 174.” 


LOUISIANA 

Under the law of Louisiana, which is based on the civil law, a 
commercial partnership is a legal unit., Smith v. McMicken. 3 
La. Ann. 319. 


MAINE 

Serving only some of joint obligors. 

In Dennett v. Chick, 2 Greenl. 191, 11 Am. Dec. 59, it was held 
that, if one of two joint promisors is served but the other can not 
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be served because he is out of the jurisdiction, judgment may be 
had against the one who has been served. Note that this was a 
decision at common law. See note 22 at p. 148. 


MARYLAND 

1. Serving only some of joint obligors. 

Section 21 of Article 26 of the Code (Bagby), 1924, provides: 
“A judgment rendered against one or more members of a part- 
nership, or one or more persons jointly liable on any bill, bond, 
covenant, promissory note, bill of exchange, contract or agree- 
ment whatsoever, less than the whole number of partners or per- 
sons so bound shall not work an extinguishment or merger of 
the cause of action on which such judgment may have been rendered, 
as respects the liability of the partners or persons not bound by 
such judgment, and they shall remain liable to be sued as if their 
original responsibility had been joint and several; provided, that 
but one satisfaction of the debt or demand shall be made.” (This 
provision is again enacted as § 10 of Article 50.) 

In Loney v. Bailey, 43 Md. 10, 19, the court said that an earlier 
similar statute had not changed the old law that all the partners 
must be named as defendants. What change had been made? 
The court expressed it as follows: “In England, formerly, the 
plaintiff in such action was required to proceed to outlaw the 
defendants, who had not been served before he could proceed 
against those who appeared. ... But such practice has never 
obtained in this State. According to our practice, the plaintiff 
is entitled to proceed against any one or more of the defendants 
in a joint action, upon service of process against them, notwith- 
standing there may be others not served. In the case of a joint 
contract, before the statute, the plaintiff was often restrained by 
prudential motives from proceeding against some of the defendants 
im the absence of others, because of the effect of the judgment upon 
the original debt; but since the passage of that statute, there exists 
no such cause for delay.” (Italics ours.) 


2. Serving only some of joint obligors, and yet reaching joint assets. 
In Johnston v. Mathews, 32 Md. 363, suit was commenced 
against Harrison and Davidson. Davidson was summoned, but 
Harrison absconded. The court said (p. 368): “One of the part- 
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ners having been summoned in the suit, which was instituted 
against all the partners, there was a party in Court, a judgment 
against whom would have been effective against the whole of the 
effects and assets of the firm.” 

This statement was part of the ratio decidendi by which the 
court reached its conclusion, and it is to be noted that it was a 
statement as to the common law. There was no statute on the 
matter. 


MASSACHUSETTS 

1. Serving only some of joint obligors. 

Section 15 of Chapter 227 of General Laws, 1921, provides: 
“An action of contract against several defendants in which legal 
service is not made upon all, either by attachment or otherwise, 
by reason of their absence from the commonwealth or for other 
sufficient cause, may be prosecuted against those who are duly 
served with process, without further proceedings against the 
others. If judgment so rendered against one or more of several 
joint contractors remains unsatisfied, an action on the same con- 
tract may be maintained against any of the other joint contractors 
in like manner as if the contract had been joint and several.” 

In Tappan v. Bruen, 5 Mass. 193 (1809), the court held that 
where several defendants were sued on a joint contract, and some 
of them were without the jurisdiction, the plaintiff might proceed 
against those served. Parsons, C. J., said: “It has been an im- 
memorial practice, in the service of a writ sued on contract against 
two or more defendants, if some of the defendants are without the 
jurisdiction of the commonwealth, so that their bodies can not 
be arrested, and having no usual place of abode within the state 
at which summons may be left, to cause the writ to be served on 
the defendants within the state, and to proceed only against 
them for the breach of the contract by all the defendants. .. . 
If the plaintiff recover judgment, it is entered against the de- 
fendants only who were served with process. From the fre- 
quency of the circumstance of joint debtors having been found 
to live in different states, this practice is exceedingly convenient; 
and no injustice is done because if judgment had been recovered 
against all the debtors, the plaintiff might have satisfied it out 
of the defendants, against whom it is in fact recovered. This prac- 
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tice originated from necessity, as no mode of service is provided 
by our laws upon a debtor without the state, who has no place 
of abode or property within it.” See, accord, Call v. Hagger, 8 
Mass. 423; and note 22 at our p. 148. 

In Ward v. Johnson, 13 Mass. 148, in an action against two on 
a joint promise, the defendants pleaded a former judgment against 
one of them upon the same promise, and the court held the former 
judgment to be a bar. (See our pp. 148, 149.) 

In Odom v. Denny, 16 Gray, 114, the court said, with reference 
to statutory provisions then in force which were predecessors to 
the provisions in the General Laws given above: “The first of these 
provisions ratified the decisions of the court in Tappan v. Bruen, 
5S Mass. 193, and Call v. Hagger, 8 Mass. 423. The second rescinded 
a rule of the common law, which had been applied by the court 
to the case of Ward v. Johnson, 13 Mass. 148.” 

See also Stone v. Wainwright, 147 Mass. 201, 203, 17 N. E. 301, 
303, our p. 206. 


2. Foreign partnerships. 
See §5 of Chap. 227; Flexner v. Farson, 248 U. S. 289, 39 Sup. 
Ct. 97, 63 L. Ed. 250, our p. 179. 


J. As to service in a trustee suit, see § 7 of Chap. 246. 


MICHIGAN 
1. Partnership obligations in contract are not joint and several. 
See Stewart v. Terwilliger, 177 Mich. 313, 143 N. W. 17. 


2. Serving only some of joint obligors. 

Judgment may be obtained without serving all, and those not 
served may later be summoned to show cause why they should 
not be bound by the judgment. Compiled Laws, 1915, §§ 12798, 
12800. 


3. Serving only some of joint obligors, and yet reaching joint assets. 
On this matter Michigan followed the lead given by New York. 
In §§ 12798, 12799, 12800, 12801 and 12834 will be found provi- 
sions relating to proceedings against joint debtors which are, in 
the main, like the provisions relating to such proceedings contained 
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in the Revised Statutes (1830) of New York, which will be found 
at our p. 199. 

In Brooks v. McIntyre, 4 Mich. 316, the court held that the 
provision that the judgment shall bind the joint property of all, 
although only one has been served, did not violate those provi- 
sions of the Constitution which provide that no person shall be 
deprived of life, liberty or property without due process of law. 
It said that under the English law the plaintiff could satisfy his 
judgment out of the property of a defendant who had been out- 
lawed; but ‘‘by our Revised Statutes (p. 484, § 29), the proceed- 
ing by outlawry in civil actions is abolished, and this milder remedy 
against absent debtors is substituted in its place. . . . It is worthy 
of note also, that under the process of outlawry, the plaintiff could 
make his debt out of the property of the absentee, while our statute 
restricts this right, and confines him to such property of the ab- 
sent defendant as is held by him as a copartner with his co-defend- 
ant. In this the process of the law is stripped of its severity, and 
merely declares that the judgment shall come in as an admission 
of the defendant’s co-debtor, who has had reasonable notice to 
contest the demand for both, as to the extent of their joint liability, 
and makes liable to execution only such property as is held in 
partnership, and which, from the very nature of that tenure, may 
be appropriated by either to the extinguishment of their joint 
indebtedness. In this the law only compels the defendants to 
do that by means of its process, which they were legally bound 
to perform without such intervention.” 

In Ralston v. Chapin, 49 Mich. 274, 13 N. W. 588, the court 
said that process must issue against all, and the intentional omis- 
sion to serve either defendant, if seasonably found within the 
jurisdiction, would be an abuse of the writ. But in Sheldon Axle 
Co. v. Landman, 186 Mich. 61, 152 N. W. 914, the court held that 
it was not necessary, before evidence could be introduced in a case 
against joint defendants, that there should be a showing that 
the defendant not served could not be found. 

In Hamilton v. Rogers, 67 Mich. 135, 138, 34 N. W. 278, 279, 
the court said: ‘It allows such judgments no force against the 
parties not served, except that joint property actually within the 
jurisdiction may be levied upon.” 

See also Bonesteel v. Todd, 9 Mich. 371, 80 Am. Dec. 90; Gunz- 
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berg v. Miller, 39 Mich. 80; Welch v. Hull, 73 Mich. 47, 40 N. W. 
797; Smith v. Runnells, 94 Mich. 617, 54 N. W. 375; Rickman vy. 
Rickman, 180 Mich. 224, 252, 146 N. W. 609, 619 (proceedings 
under a similar statute of Wisconsin valid as against a receiver 
of a partnership appointed by a Michigan court). 


MINNESOTA 

1. Are parinership obligations in contract joint and several? 

Section 9411 of General Statutes, 1923, provides: “All parties 
to a joint obligation, including negotiable paper, copartnership 
debts, and all contracts upon which they are liable jointly, shall 
be severally liable also for the full amount thereof. They may 
be sued thereon jointly, or separate actions may be brought against 
each or any of them, and judgment rendered in each, without 
barring an action against any of those not included in such judg- 
ment, or releasing any of those not sued: Provided, that the court, 
upon its own motion or on application of any interested party, 
may require the plaintiff to bring in as defendants all the parties 
jointly liable on the obligation in suit.” 

But since the enactment of the provision which now appears 
as § 9411 of General Statutes, 1923, Minnesota has adopted the 
Uniform Partnership Act. General Statutes, 1923, §§ 7384- 
7428. In §7398 is the provision corresponding to $15 of the 
Act, as drafted, by which the partners’ obligation for breaches of 
contract is made joint (except where there has.been a misappli- 
cation of funds). 


2. The common-name statute. The Minnesota courts have con- 
strued a suit under this to be a suit against the partners described by 
the common name. : 

Section 9180 of General Statutes, 1923, provides: ‘“‘When two 
or more persons transact business as associates and under a com- 
mon name, whether such name comprise the names of such per- 
sons or not, they may be sued by such common name, and the 
summons may be served on one or more of them. The judgment 
in such case shall bind the joint property of all the associates, 
the same as though all had been named as defendants.” See the 
Alabama statute at p. 153, the California statute at p. 161, the 
Colorado statute at p. 164, and the Idaho statute at pody2. 


STATUTES AS TO SUITS (ORDINARY PARTNERSHIPS) 187 


In Gale v. Townsend, 45 Minn. 357, 47 N. W. 1064, defendants 
had been described as ‘‘Davison, Perkins & Co., doing business 
under the common name of Davison, Perkins & Co.” The com- 
plaint alleged that the defendants, whose individual names were 
unknown to plaintiffs, were a firm, whose firm and common name 
was Davison, Perkins & Co. There was service upon one Sherburne, 
and four others, who were partners. Judgment was entered 
against Sherburne and the four others, ‘partners as Davison, 
Perkins & Co.’”’ Under this judgment land of Sherburne was 
sold. In the case at bar adverse claims to this land were presented, 
the plaintiff claiming under said judgment, and the defendants 
claiming under a conveyance from Sherburne made after said 
judgment was docketed. A judgment for the plaintiff was af- 
firmed. 

The defendants claimed that the court rendering the judgment 
had not jurisdiction to render it, or to render any except one against 
the associates by their common name, and that therefore the 
judgment did not bind the separate property of Sherburne. 
Gilfillan, C. J., said that the judgment was irregular, but that 
the court did have jurisdiction to render it, since it had juris- 
diction of the persons against whom it was rendered, and that 
the judgment could not be attacked collaterally because of the 
irregularity. 

‘Whether it had jurisdiction of their persons depends on whether, 
having been personally served with the summons, each of them 
so served is to be deemed individually a defendant in the action. 
The appellants claim that the action provided for in section 38 was 
not an action against the individuals composing the firm or as- 
sociation, but against the firm or association as such,—against it 
as a sort of entity,—like an action against a corporation, which 
is not one against the individual stockholders, and to which they, 
though interested in its result, are not parties. But there is nothing 
in the section to indicate an intention to give to an association, not 
incorporated, capacity to be sued as a person. ‘The associates 
[not the association] may be sued by such common name.’ They 
[not it] are the defendants. 

“Tt is true, the judgment against them by the common name 
can not reach their separate property. The reason for that pro- 
vision is the substituted service allowed. Each of the associates 
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in their joint business, and with respect to their joint liabilities 
and property, is deemed the agent of all, with authority to defend 
their joint interests; but he is not the agent of any associate with 
respect to the latter’s separate interests or property. A judg- 
ment against the associates individually, collectible out of their 
separate property, upon such substituted service, would be, as 
to those not personally served, without service; for the substituted 
service extends no further than to uphold a judgment collectible 
out of the property which the one served is deemed to represent. 

“But they are all defendants, though described, not by their individ- 
ual names, but by the common name; and, when they are all brought 
in by personal service, the jurisdiction of the court over the per- 
son of each and all is full and complete to render such judgment 
against them as their joint liability will justify. In such case 
the court might order the summons and complaint amended by 
inserting the individual names of those so brought in, in place of 
the common name by which they were previously designated; 
and, regularly, that ought to be done before proceeding further 
against them individually. Had the court in this case ordered 
the names of those personally served to be inserted in the pro- 
ceedings, the jurisdiction acquired by the service would have 
sustained its order and its judgment against those whose names 
were so inserted. Such order and insertion would not bring in new 
defendants, but merely designate those already in by their separate 
names, instead of by the common name. The jurisdiction to render 
the judgment would depend, not on the order inserting the names, 
but on the service of the summons. So that the entry of judg- 
ment against the individual associates served, without inserting 
their names in the prior proceedings, was at worst a mere irreg- 
ularity.”’ (Italics ours.) : 

See also Dimond v. Minnesota Savings Bank, 70 Minn. 298, 73 
N. W. 182; Fitzpatrick v. International Typographical Union, 149 
Minn. 401, 184 N. W. 17 (this case holding the statute applicable 
to members of a labor union). 


MISSISSIPPI 

1. Suing only some of joint obligors. 

Section 2324 of the Code (Heminway), 1927, provides: “In 
an action founded on a joint or joint and several bond, covenant, 


STATUTES AS TO SUITS (ORDINARY PARTNERSHIPS) 189 


bill of exchange, promissory note, or other contract, or on a con- 
tract or liability of copartners, it shall be lawful to sue any one 
or more of the parties liable . . . and the rendition of judgment 
against one or more joint or joint and several debtors shall not 
affect any right of the plaintiff as to the other parties, unless 
satisfaction has been obtained.” See also § 122. 


2. Serving only some of joint obligors, and yet reaching joint 
assets. 

Section 3146 provides: “In actions against partners, some of 
whom are non-residents of this state or can not be found, service 
of process on such partners as may be found in this state shall be 
sufficient to maintain the suit against all the partners so as to 
bind the assets of the partnership, and of the individual sum- 
moned.” See also §§ 123, 124. 

See Steen v. Finley, 25 Miss. 535; Tabler, Crudup & Co. v. Bryant, 
62 Miss. 350; Hattiesburg Hardware Co. v. Pittsburg Steel Co., 115 
Miss. 663, 76 So. 570. 


MISSOURI 

1. Partnership obligations in contract are joint and several, at 
least for purposes of suit. 

Section 2155 of Revised Statutes, 1919, provides: “All con- 
tracts which, by the common law, are joint only, shall be con- 
strued to be joint and several.” Section 2158 provides: “In all 
cases of joint obligations and joint assumptions of co-partners 
or others, suits may be brought and prosecuted against any one 
or more of those who are so liable.” 


2. Serving only some of joint obligors, and yet reaching joint 
assets. 

In Powers v. Braley, 41 Mo. App. 556, an action was brought 
against A, B and C, partners, by a partnership creditor. Only 
A was served. Judgment was rendered against A, B and C. An 
execution under this judgment was levied upon partnership prop- 
erty, and the probing question in the case was whether the pur- 
chaser at the execution sale obtained the entire title to the property 
sold (or only a fractional interest therein). 

The court held that he obtained the entire title. It reached 
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this result independently of any statute. It said (pp. 559, 560): 
“This question is one of first impression in this state, so far as 
we are now advised, but we think that both reason and authority 
sustain us in the conclusion that, where a judgment has been 
obtained against one partner only on an unquestioned firm obliga- 
tion, and personal property belonging to the firm is levied upon 
and sold to satisfy such judgment, the sale will pass to the pur- 
chaser the entire title. This conclusion is not unreasonable, but 
it is in harmony with the law governing partnerships. It is well 
settled that one partner can sell, in the regular course of business, 
all the goods of his firm; he may bind the other members as makers 
or indorsers of negotiable securities, provided the transactions 
are within the scope of the partnership business; he can pledge or 
mortgage the personal assets of the firm to secure the payment 
of a partnership debt; he has authority to sell to a firm creditor 
the firm assets to pay a partnership liability, and, therefore, when 
a judgment is obtained against a single partner upon a partnership 
obligation, and the personal assets of the firm are taken on execu- 
tion to satisfy the judgment, such levy must be regarded as an 
application by the partner, through legal process, of the joint 
fund to the satisfaction of a joint debt. And it would make no 
difference whether the judgment against the partner was invol- 
untary or by confession; the result would be the same.” 


MONTANA 

1. Are partnership obligations in contract joint and several? 

Section 7398 of the Revised Codes, 1921, provides: “All joint 
obligations and covenants shall hereafter be taken and held to 
be joint and several obligations and covenants;” and § 7550 pro- 
vides: ‘‘Where all the parties who unite in a promise receive some 
benefit from the consideration, whether past or present, their 
promise is presumed to be joint and several.” 

But § 8004 provides: “Every general partner is liable to third 
persons for all the obligations of the partnership, jointly with 
his copartners.”’ 

See the California cases cited at p. 158; the cases cited at 
pp- 167, 168, in connection with the Delaware statute; and Con- 
tinental Supply Co. v. Syndicate Trust Co., 52 N. D. 209, 223, 202 
N. W. 404, 410, our p. 209, 
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2. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. §§ 9121, 9762. 


3. The common-name statute. The Montana courts construe 
a suit under this to be a suit against the partnership as a legal unit. 

Section 9089 provides: ‘‘When two or more persons, associated 
in any business, transact such business under a common name, 
whether it comprise the names of such persons or not, the as- 
sociates may be sued by such common name, the summons in 
such cases being served on one or more of the associates; and the 
judgment in the action shall bind the joint property of all the 
associates, in the same manner as if all had been named defendants, 
and had been sued upon their joint liability.” 

See the Alabama statute, at p. 153, the California statute at 
p- 161, the Colorado statute at p. 164, the Idaho statute at p. 1725 
and the Minnesota statute at p. 186. 

In Gardiner v. Eclipse Grocery Co., 72 Mont. 540, 234 Pac. 490, 
the court followed the California lead. It held that individual 
members of a partnership sued under a partnership name are 
strangers to the action and as such may not object to the admis- 
sibility of evidence. 

This statute does not authorize suit by partners in the common 
name. Doll v. Hennessy Mercantile Co., 33 Mont. 80, 86, 81 Pac. 
625, 626. 


NEBRASKA 

1. Suits by, or against, a parinership as a legal unit. 

It is now well settled in Nebraska that a suit may (not must) 
be maintained by, or against, a partnership as a legal unit. 

§§ 8537-8540 of the Compiled Statutes, 1922, provide as follows: 

§ 8537. ‘Partnership may sue and be sued by its name. Any 
company or association of persons formed for the purpose of carry- 
ing on any trade or business, or for the purpose of holding any 
species of property in this state, and not incorporated, may sue 
and be sued by such usual name as such company, partnership or 
association may have assumed to itself or be known by; and it 
shall not be necessary in such case to set forth in the process or 
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pleadings or to prove at the trial the names of the persons com- 
posing such company.” : 

§ 8538. “‘Process—how served. Process against any such com- 
pany or firm shall be served by a copy left at their [sic] usual 
place of doing business within the county, with one of the mem- 
bers of such company or firm, or with a clerk or general agent 
thereof; and executions issued on any judgments rendered in 
such proceedings shall be levied only on partnership property.” 

§ 8539. ‘Security for costs. In cases where a company shall 
sue in its partnership name, such company shall procure the writ 
to be indorsed by a responsible surety, resident of the county, for 
costs, or otherwise give security for costs.” 

§ 8540. “Individual property—how subjected. Tf the plaintiff, 
in any judgment so rendered against any company or partnership, 
shall seek to charge the individual property of the persons com- 
posing such company or firm, it shall be lawful for him to file a 
bill in equity against the several members thereof, setting forth 
his judgment and the insufficiency of the partnership property 
to satisfy the same, and to have a decree for the debt, and an award 
of execution against all such persons, or any of them as may ap- 
pear to have been members of such company, association, or 
firm.”’ 

In Burlington Co. v. Dick & Son, 7 Neb. 242, 245, the court 
said: “This mode of bringing an action by a partnership being 
unknown at the common law, and different from the general 
import of the statutes in respect of parties to an action, these 
special provisions must be strictly construed, and the exact mode 
of procedure required of partners must be closely pursued.” See, 
accord, Church v. D. R. Callihan & Company, 49 Neb. 542, 68 
N. W. 932; Meyer v. Omaha Furniture & Carpet Co., 76 Neb. 405, 
107 N. W. 767. 

In Ruth v. Lowrey, 10 Neb. 260, 4 N. W. 977, judgments had 
been recovered in Wyoming Territory against ‘James W. Davis 
and Associates” and “Davis Sprague & Co.” The judgment 
creditor brought action on the judgments against two of the part- 
ners to charge them personally. The court presumed the law in 
Wyoming Territory to be the same as that in Nebraska, there 
being nothing in the record to the contrary, and held that to 
maintain such action it was necessary to allege in the petition, 
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and, if the allegation were denied, to prove, that the partnership 
property was insufficient to satisfy the judgments. (See § 8540.) 

In Leach v. Milburn Wagon Co., 14 Neb. 106, 15 N. W. 232, 
the court said: “The statute makes the firm a distinct entity 
and provides in what manner service may be had upon the firm. 
If a judgment is recovered against it which remains unsatisfied 
in whole or in part, the same proceedings may be had to subject 
the individual property of the partners as in an ordinary creditor’s 
bill.” 

In Roop v. Herron, 15 Neb. 73, 80, 17 N. W. 353, 355, the court 
was considering the effect of a voluntary application by partners 
of joint assets for a purpose other than the payment of joint debts. 
See our pp. 32, 272, and note 62 at pp. 71, 72 in which Roop v. Her- 
ron is cited. In Roop v. Herron the court was therefore dealing with 
a question which was not covered by the statute relating to suits. 

But in the course of its opinion the court said: “A partnership 
is a distinct entity, having its own property, debts, and credits. 
For the purposes for which it was created it is a person, and as 
such is recognized by the law.” 

In Rosenbaum & Co. v. Hayden & Co., 22 Neb. 744, 748, 36 
N. W. 147, 150, the court said: “Section 25 of the code authorizes 
service to be made upon the firm at the usual place of doing business 
within the county. In such case a party is not compelled to go 
to the residence of the partners, but may proceed at once against 
the artificial persons [sic|—the firm. The reason, as given in 
Roop v. Herron, 15 Neb. 80, is ‘a partnership is a distinct entity, 
having its own property, debts, and credits. For the purposes 
for which it was created it is a person, and as such is recognized 
by the law.’” 


2. Serving only some of joint obligors. 

Section 8980 provides: “‘When a judgment is recovered against 
one or more persons jointly indebted upon contract, those who 
were not originally summoned may be made parties to the judg- 
ment by action.” 


3. Serving only some of joint obligors, and yet reaching joint assets. 
In Herron v. Cole Bros., 25 Neb. 692, 41 N. W. 765, the court 
held that proceedings under the statute afforded creditors a cumu- 
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lative remedy and that the creditors might if they desired to do 
so proceed against the partners under the common law. 

In Winters v. Means, 25 Neb. 241, 41 N. W. 157, 13 Am. St. 
Rep. 489, there was a suit in which “John L. Means was plain- 
tiff, and the firm of Smith & Co., consisting of W. L. Smith, Leroy 
S. Winters, John J. Worsick, Henry P. Handy, Charles Wells, 
and George Wells, were defendants.” Winters was not served, 
and he sought to enjoin proceedings under the judgment. The 
court said: ‘Where an action is brought against a firm in the 
individual names of its members, the summons should be served 
on all the partners. Where, however, one of the partners is ab- 
sent from the state, so that the service can not be made on him, 
service upon the other members will be allowed. . . . Such service 
is sufficient, at least, to subject the partnership property of the firm 
to the payment of the debt. It does appear in this case that the 
plaintiff was absent from the state when service of process was 
made on W. L. Smith & Co., and that service was made on Smith, 
the member in charge of the business. Such service is sufficient 
to sustain a judgment against property of said firm.” (Italics 
ours.) 

It is to be noted that the court did not mention any Nebraska 
statute, and relied on some English cases which were decided 
without reference to any statute. Its statement that “Such 
service is sufficient, at least, to subject the partnership property 
of the firm to the payment of the debt” was therefore a statement 
as to the common law. 


As to proceedings in courts of justices of the peace, see 
§ 9460. 


NEVADA : 

1. Serving only some of joint obligors, and yet reaching joint 
assets. 

Section 5031 of Revised Laws, 1912, provides: ‘‘1. If the action 
be against the defendants jointly indebted upon a contract, he 
may proceed against the defendants served, unless the court other- 
wise direct; and if he recover judgment, it may be entered against 
all the defendants thus jointly indebted, so far only as that it 
may be enforced against the joint property of all and the separate 
property of the defendant served.” See also § 5282. 
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2. The common-name statute. 

Section 5007 provides: “‘When two or more persons, associated 
in any business, transact such business under a common name, 
whether it comprise the names of such persons or not, the as- 
sociates may be sued by such common name, the summons in 
such cases being served on one or more of the associates; and the 
judgment in the action shall bind the joint property of all the 
associates, in the same manner as if all had been made defendants, 
and had been sued upon their joint liability.” 

See the Alabama statute at our p. 153, the California statute 
at our p. 161, the Colorado statute at our p. 164, the Idaho statute 
at our p. 172, the Minnesota statute at our p. 186, and the Mon- 
tana statute at our p. 191. 


NEW HAMPSHIRE 

1. Suing only some of joint obligors. 

Section 10 of Chapter 334 of the Public Laws, 1926, provides: 
“No action shall be abated by the plea that there are other plain- 
tiffs or defendants who ought to be joined therein, but such per- 
sons may be made parties to the action upon such terms as the 
court shall order, and may be summoned by scire facias, or 
notified by publication, as the court may order; and the action 
shall thereafter proceed as if their names were inserted in the 
original writ.” 


2. As to service in a trustee suit, see § 7 of Chapter 356. 


NEW JERSEY 

1. Serving only some of joint obligors, and yet reaching joint assets. 

The Compiled Statutes, 1910, p. 3777, § 2, provides: “That all 
persons jointly indebted te any other person or persons, upon 
any joint contract, obligation, matter, or thing, for which a remedy 
might be had at law against such debtors, in case all were taken 
by process issued out of any court of this state, shall be answerable 
to their creditors separately for such debts; that is to say, such 
creditor or creditors may issue process against such joint debtors, 
and in case any of such joint debtors shall be taken and brought 
into court, by virtue of such process, such of them so taken and 
brought into court shall answer to the plaintiff or plaintiffs; and 
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if judgment shall pass for the plaintiff or plaintiffs, he, she, or 
they shall have his, her, or their judgment and execution against 
such of them so brought into court, and against the other joint 
debtor or debtors named in the process, in the same manner as if 
they had been all taken and brought into court by virtue of the 
said process.”’ This statute is a successor to a statute passed in 
1771; see Blessing v. McLinden, 81 N. J. L. 379, 381, 79 Atl. 347, 
348, 35 L. R. A. (N. S.) 312, 314. 

In American Linen Thread Co. v. Sheldon, 31 N. J. L. 420, it 
was held that in a suit against joint debtors, where one only has 
been served with process, the declaration need not state why 
process was not served on all. The court said that the statute 
authorized bringing all before the court by serving one. 

In United States v. Griefen, 73 N. J. L. 195, 62 Atl. 993, the 
court said: “So far as this latter provision authorizes the enter- 
ing of judgment, and the suing out of execution against such of 
the joint debtors as have not been brought into court, it has, 
perhaps, been nullified by the fourteenth amendment of the fed- 
eral constitution, which provides that no state shall deprive any 
person of life, liberty or property without due process of law, the 
effect of that provision being, as declared by the Supreme Court 
of the United-States, in Pennoyer v. Neff, 95 U. S. 714 [see our 
p. 239], to render a personal judgment devoid of any validity, 
either within or without the territory of the state in which it is 
given, if rendered in an action upon a money demand against a 
non-resident who has not been legally brought into court.” 

In Blessing v. McLinden, 81 N. J. L. 379, 386, 79 Atl. 347, 350, 
35 L. R. A. (N. S.) 312, 316, the court said: ““We deem it clear 
that one effect of the amendment, as thus construed [the four- 
teenth amendment to the Constitution of the United States, as 
construed in Pennoyer v. Neff, 95 U. S. 714], was to render it un- 
lawful in an action against joint debtors, under our statute, to 
give judgment against any debtor not brought into court by 
virtue of its process, at least in case such debtor be not a citizen 
or resident of this state.” 


See Ex parte Baylor, 93 S. C. 414, 77 S. E. 59, our pp. 553, 554. 


2. As to attachments against non-resident joint debtors, see 
Bray v. Engineering Co., 75 N. J. Eq. 443, 78 Atl. 563. 
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NEW MEXICO 

1. Partnership obligations in contract are joint and several, at 
least for purposes of suit. 

Section 4078 of the Statutes, 1915, provides: ‘All contracts, 
which by the common law are joint only, shall be held and con- 
strued to be joint and several; and in all cases of joint obligations 
or assumptions by partners and others, suit may be brought and 
prosecuted against any one or more of the parties liable thereon, 
and when more than one person is joined as defendant in any 
such suit, such suit may be prosecuted, and judgment rendered 
against any one or more of such defendants.” See also § 4076. 


2. Suits by, or against, a partnership as a legal unit. 

Section 4077 provides: ‘Suits may be brought by or against 
a partnership as such, or against all or either of the individual 
members thereof; and a judgment against the firm as such may be 
enforced against the partnership’s property, or that of such mem- 
bers as have appeared or been served with summons; but a new 
action may be brought against the other members in the original 
cause of action. When the action is against the partnership as 
such, service of summons on one of the members, personally, 
shall be sufficient service on the firm.” (See § 2553 of the Iowa 
Code of 1873, at our p. 176.) 

In Good v. Red River Valley Co., 12 N. Mex. 245, 78 Pac. 46, 
the suit was against George S. Good, F. C. Hitchcock and James 
Kerr, copartners under the firm name of Georse S. Good & Com- 
pany. The court said that this was clearly an action against 
the individual members of the firm and not against the partner- 
ship as such; that if the partners are sued as individuals, they 
know that no judgment can be rendered which will bind them 
until they have been served with process, but if sued as a firm, 
they know that service on one member of the firm will authorize 
a judgment which can be satisfied out of the firm property. “The 
plaintiff, therefore, must elect which way he will proceed and 
follow the procedure required in each case.” In this case only 
Hitchcock had been served, and a judgment against the partner- 
ship was held to be unauthorized. 
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NEW YORK 
1. Partnership obligations in contract are not joint and several. 
See Seligman v. Friedlander, 199 N. Y. 373, 92 N. E. 1047, in 
which the court declined to hold that partnership obligations 
in contract had been made joint and several by force of § 6 of 
Chapter 420 of the Laws of 1897. 


2. Serving only some of joint obligors. 

Section 1201 of the Civil Practice Act provides that where, for 
any cause, one or more partners have not been joined as defend- 
ants in an action upon a partnership liability, and final judgment 
has been taken against the persons made defendants therein, 
the plaintiff, if the judgment remains unsatisfied, may maintain 
a separate action upon the same demand against each omitted 
partner. Semble, under this section there need not be a separate 
action against each omitted partner, but all the omitted partners 
may be sued in the same action. Crehan v. Megargel, 234 N. Y. 
67, 85, 136 N. E. 296, 302. 


3. Serving only some of joint obligors, and yet reaching joint assets. 

By § XXIII of Chapter XLVI of the Laws of 1788 it was pro- 
vided: “That all persons who now are or hereafter shall be jointly 
indebted to any other person or persons whomsoever for or upon any 
joint contract, obligation, matter or thing whatsoever, for which 
remedy could or might be had at law, against such debtors, in case 
all were or could be taken by process issued out of any court in this 
state, shall be answerable to their creditors separately for such debts, 
that is to say, such creditor or creditors shall and may issue process 
against such joint debtors in the manner now in use; and in case 
any or either of such joint debtors shall be taken and brought 
into court by virtue of such process, he, she, or they so taken and 
brought into court, shall answer to the plaintiff or plaintiffs; and 
in case the judgment shall pass for the plaintiff or plaintiffs, he, 
she or they shall have his, her or their judgment and execution 
against him, her or them so brought into court, and against the 
other joint debtor or debtors named in the process, in the same 
manner as if they had been all taken, and brought into court by 
virtue of such process: But it shall not be lawful to issue or execute 
any such execution against the body, or against any lands or goods 
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the sole property of any person not brought into court.” This 
was slightly amended by § XII of Chapter XC of the Acts of 
1801 (Laws of New York, 1802, Vol. 1, p. 353), and, as amended, 
appears as § XIII of Chapter LVI of the Revised Laws, 1813 (R. L., 
Vol. 1, p. 521). 

By the Revised Statutes, 1830, it was provided (Vol. 2, p..377) 
as follows: 

“$1. In actions against two or more persons jointly indebted 
upon any joint obligation, contract or liability, if the process 
issued against all the defendants shall have been duly served 
upon either of them, the defendant so served shall answer to the 
plaintiff; and in such case, the judgment, if rendered in favor of 
the plaintiff, shall be against all the defendants in the same man- 
ner as if all had been served with process. 

“$2. Such judgment shall be conclusive evidence of the liability 
of the defendant who was personally served with process in the 
suit, or who appeared therein; but against every other defendant, 
it Shall be evidence only of the extent of the plaintiff's demand, after 
the liability of such defendant shall have been established by 
other evidence. (Italics ours.) 

“§ 3. Execution upon every such judgment shall be issued 
in form against all the defendants, but the attorney issuing the 
same shall endorse thereon the names of such of the defendants 
as were not served with the process by which the action was com- 
menced, and shall direct such execution to be served, as provided 
in the next section. 

“$4. Such execution shall not be served upon the person of 
any defendant whose name is so endorsed thereon; nor shall it be 
levied on the sole property of any such defendant; but it may be 
collected of the personal property of any such defendant, owned 
by him as a partner with the other defendants taken, or with any 
of them.” 

Provisions in the Civil Practice Act (in force when this was 
written) are as follows: 

§ 1197. “In an action wherein the complaint demands judgment 
for a sum of money against two or more defendants alleged to be 
jointly indebted upon contract, if the summons is served upon 
one or more but not upon all of the defendants, the plaintiff may 
proceed against the defendant or defendants upon whom it is 
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served, unless the court otherwise directs; and, if he recovers 
final judgment, it may be taken against all the defendants thus 
jointly indebted.” 

Section 1198 provides that as against a defendant not sum- 
moned, the judgment is “evidence only of the extent of the plain- 
tiffs demand, after the liability of that defendant has been es- 
tablished by other evidence.” 

§ 1199. “An execution upon such a judgment must be issued, 
in form, against all the defendants; but the attorney for the judg- 
ment creditor must indorse thereupon a direction to the sheriff 
containing the name of each defendant who was not summoned 
and restricting the enforcement of the execution, as prescribed in 
this section. An execution against the person issued upon such 
a judgment shall not be enforced against the person of a defendant 
whose name is so indorsed thereupon. An execution against 
property issued upon such a judgment shall not be levied upon 
the sole property of such a defendant; but it may be collected 
out of personal property owned by him jointly with the other 
defendants who were summoned, or with any of them, and out 
of the real and personal property of the latter, or of any of them.” 


We turn to the decisions. It should be borne in mind that the 
provisions prior to, and in, the Revised Laws, 1813, were not 
identical with the provisions of the Revised Statutes, 1830. 

In Mason v. Denison, 11 Wend. 612, aff'd 15 Wend. 64, A and 
B, an infant, were partners; A alone was served; and it was held 
that the judgment might be satisfied out of partnership property, 
notwithstanding B’s infancy. 

Nelson, J., said (11 Wend. 615): “The words of the statute 
are broad and unqualified, and we do not see how we can say 
that the legislature did not intend to include infant joint debtors. 
They could not have been ignorant of the privilege of infants, 
nor of the consequences of this provision in respect to them. The 
debt being joint, and the judgment only against the joint property 
of the one not taken, they must have supposed that this particular 
interest would be sufficiently protected by being represented by 
one or more in defending the suit, and thus the infant would al- 
ways be secured the benefit of the defence of an interested co- 
defendant. It is just that the joint property should be subjected 
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to the payment of the debt, both as to the creditor and co-debtor, 
and we see no particular evil from the statute, as thus construed, 
in regard to the infant; and if there is any evil, it must be left 
to the legislature to correct it. There is no violation of the com- 
mon-law rule that an infant can only appear by guardian, because 
the act is framed upon the idea of the non-appearance of the 
debtor. The debtor brought into court appears for all as to the 
joint interest.”’ 

In Dando v. Doll and Tremper, 2 Johns. 87 (1806), an action 
was brought against A and B, A alone was served, and judgment 
was entered against A and B. Then an action was brought on 
this judgment against B, who pleaded nul tiel record. 

The court said: “The judgment is clearly regular and in form 
against both defendants. There is no plea or suggestion of any 
defence by [B], who has merely pleaded nul tiel record. On this 
judgment and this plea we have no alternative; but must say, 
that the plaintiff is entitled to judgment. We give no opinion 
what it would be proper to decide on any other plea, or statement 
of facts submitted to the court.” 

In Bank of Columbia vy. Newcomb, 6 Johns. 98 (1810), when on 
similar facts an action was brought on the judgment against B, 
he pleaded that he had not been served in the original action. 
The court held the plea bad. “Being a regular judgment, in 
form, against both the defendants, an action of debt will lie upon 
it against both. . . . What defence might be made to the merits, 
by the defendant, who was not taken in the first suit, is another 
question, not necessarily arising upon this record.” 

In Taylor v. Pettibone, 16 Johns. 66 (1819), when on similar 
facts an action was brought on the judgment against B, he in- 
sisted that the plaintiff was bound to prove that he, B, was liable 
with A on the original cause of action. The court said that this 
point was decided against B by Dando v. Doll and Tremper and 
Bank of Columbia v. Newcomb. ‘We there consider the judgment 
against the party not brought into court, as prima facie evidence 
of a debt, reserving to him the right to enter again into the merits, 
and show that he ought not to have been charged.” 

In Carman v. Townsend, 6 Wend. 206 (1830), when on similar 
facts an action was brought on the judgment against B, B pleaded 
that the promises for breach of which the judgment was rendered, 
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were the promises of A alone, and not of A and B. This issue 
was decided against B by the jury. B then insisted that his separate 
property could not be reached. 

The court held otherwise. Chancellor Walworth said that the 
object of the statute was to save the expense of proceeding to 
outlawry against a defendant who could not be arrested. He 
pointed out that, if a plaintiff had outlawed a defendant in a 
civil suit, “it was a matter of course to grant the goods to the 
plaintiff in that suit, or so much thereof as was necessary to satisfy 
his demand,”’ and he said that the legislature could not have 
intended, by force of a statute which gave a simpler procedure 
than outlawry, to relieve the defendant not served from liability. 
He said that the original cause of action was merged in the judg- 
ment, and that therefore the proper way for the plaintiff to reach 
B was in a proceeding on the judgment. 

He further said (p. 211): ‘The pleadings in this case were not 
properly framed to raise the question whether the plaintiffs must 
prove the original indebtedness, or whether it lies upon the de- 
fendant to disprove it. Whenever that point is properly before the 
court I think the plain dictates of common sense will easily deter- 
mine which party is to be considered as holding the affirmative. 
The judgment may be considered prima facie evidence of indebted- 
ness, so far as to enable the plaintiffs to bring an action of debt 
against the defendant who was not originally arrested; but it does 
not follow that it would be sufficient to enable the plaintiffs to re- 
cover without other evidence of indebtedness if that fact was 
directly put in issue by the pleadings.” 

Note that all these decisions were made in construing the provi- 
sions prior to, and in, the Revised Laws of 1813. (Our pp. 198, 199.) 

By the Revised Statutes, 1830, it was provided: ‘Such judg- 
ment shall be conclusive evidence of the liability of the defendant 
who was personally served with process in the suit, or who ap- 
peared therein; but against every other defendant, it shall be 
evidence only of the extent of the plaintiff's demand, after the lia- 
bility of such defendant shall have been established by other 
evidence.” (Italics ours.) 

In Oakley v. Aspinwall, 4 N. Y. 514 (April, 1851), the plaintiff 
obtained a judgment under the provisions in the Revised Statutes, 
1830, against Baker and Young. Baker was not served. Then 
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the plaintiff attached certain property, stating that Baker and 
Young were indebted to him in a specified sum of money arising 
upon a certain judgment against them in his favor. Baker secured 
the discharge of the attachment by giving a bond. The plaintiff 
now brought his action on this bond, and one question before 
the court was whether the plaintiff had proved that he had a debt 
against Baker and Young arising upon a judgment against them. 

The court held that he had no such debt against Baker. Bronson, 
Ch. J., said (p. 516): “Such a judgment does not prove a debt against 
Baker; nor is it prima facie evidence of indebtedness, which must be 
rebutted. As against him, the judgment is of no other force or 
effect than such as has been expressly given to it by the legislature. 
It is a first principle in the administration of justice, that no one 
shall be condemned, nor be made to suffer, either in his person, 
fame, or estate, before he has had an opportunity to be heard in 
his defence. Although this principle is not always properly re- 
garded in framing laws, our present joint debtor act gives no effect to 
the judgment, as against the defendant not brought into court, beyond 
allowing the execution to be collected of the personal property which 
he owns as a partner with the other defendants. . . . There is more 
than an omission to give a greater force to the judgment. The 
legislature has plainly enough declared that it shall have no effect 
beyond reaching partnership property. After allowing a judg- 
ment in form against all the defendants (§ 1), the second section 
provides, that as against the defendant who had no opportunity 
to answer, the judgment ‘shall be evidence only of the extent 
of the plaintiff's demand, after the liability of such defendant 
shall have been established by other evidence.’ The judgment 
is not prima facie evidence of his liability which must be rebutted. 
It proves nothing. The liability must be ‘established by other 
evidence.’ ” (Italics ours.) 

Mullett, J., said (p. 534): ‘For myself, I confess I have no in- 
clination to stop the above course of reasoning at any point short 
of the conclusion, that such a judgment is in effect no judgment 
against the person who was not served with process and did not 
appear in the suit in which it was rendered. I admit that it is 
rendered against all the defendants named in the process in the 
same manner, or form, as if all had been served with the process, 
but I deny that it has any effect as a judgment against a person 
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who did not appear, either actually or constructively, or that 
it is in any fair sense a judgment against him.” (Italics in the 
original.) 

D’Arcy v. Ketchum, 11 How. (U. S.) 165, 13 L. Ed. 648, was 
decided by the Supreme Court of the United States at the Decem- 
ber term, 1850. An action was brought in New York on a bill 
of exchange against partners. Gossip, one of the partners, ap- 
peared. D’Arcy, another partner, resided in Louisiana, and he 
was not served and did not appear. Judgment was entered (in 
1847) against Gossip and D’Arcy. The plaintiffs brought suit 
on this judgment against D’Arcy in the Circuit Court of the United 
States for the District of Louisiana. D’Arcy insisted “that the 
judgment sued upon is not one upon which suit can be brought 
against the defendant in this court.” 

From the opinion one would suppose that the New York statute 
involved was the provision in the Revised Laws of 1813 (which 
re-enacted the statute of 1788, as amended in 1801). The court 
quoted (p. 173) from the Revised Laws; said that it had been 
referred for a settled construction of this statute to Dando y. 
Tremper, Bank of Columbia v. Newcomb, T aylor v. Pettibone, and 
Carman v. Townsend (see our pp. 201, 202), and said that from these 
cases it appeared that in the New York courts it was held “that 
such judgment is valid, and binding on an absent defendant as 
prima facie evidence of a debt, reserving to him the right to enter 
again into the merits, and show that he ought not to have been 
charged.” 

But it would seem to be clear that the New York statutory 
provisions which were pertinent were not those contained in the 
Revised Laws of 1813. The pertinent provisions were those 
contained in the Revised Statutes of 1830. The Revised Statutes 
of 1830 were explicit—against a joint obligor not served, the 
judgment “shall be evidence only of the extent of the plaintiff’s 
demand.” And the New York Court of Appeals, in Oakley v. 
Aspinwall, 4 N. Y. 514 (our pp. 202, 203), decided in 1851, said that 
under the provision in the Revised Statutes “such a judgment 
does not prove a debt against Baker; nor is it prima facie evidence 
of indebtedness which must be rebutted.” 

Therefore, we submit, the Supreme Court of the United States 
did not, in D’Arcy v. Ketchum, have before it a statute which 
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under the laws of New York made the judgment prima facie evi- 
dence of a debt against a joint debtor who had not appeared or 
been served. The result reached by the court in D’Arcy v. Ketchum 
might have been reached on the short ground that, even if the 
judgment had the same effect in Louisiana as it had in New York, 
it furnished no basis for even a prima facie case of liability by the 
defendant. The judgment was of no use to the plaintiff even in 
New York as against D’Arcy. In fact, if it had any practical 
importance between the plaintiff and D’Arcy, the plaintiff would 
find it restrictive, not enabling, since it was evidence of the ex- 
tent of the plaintiff’s demand,—it was an obstacle to the plain- 
tiff’s claiming a larger amount against D’Arcy than he had claimed 
against Gossip. 

But the Supreme Court of the United States proceeded on the 
assumption that the problem before it was this: A judgment was 
rendered in New York against A and B, joint obligors; B was 
a non-resident, and he did not voluntarily appear in the action 
and he was not served in New York; by force of a New York 
statute this judgment established, prima facie, the liability of B 
to the plaintiff; does the judgment have the same effect outside of 
New York? 

The United States Constitution provides that “full faith and 
credit shall be given in each state to the public acts, records, and 
judicial proceedings of every other state. And the Congress may 
by general laws prescribe the manner in which such acts, records, 
and proceedings shall be proved, and the effect thereof.” (Art. 
IV, §1.) And by the Act of May 26, 1790, Congress prescribed 
the mode in which the judicial records of one state should be proved 
in the tribunals of another, and provided: ‘“‘And the said records 
and judicial proceedings authenticated as aforesaid, shall have 
such faith and credit given to them in every court within the 
United States, as they have by law or usage in the courts of the 
state from whence the said records are or shall be taken.” (1 
Stat. 122.) 

In D’Arcy v. Ketchum, the court said (pp. 174, 176): “That 

countries foreign to our own disregard a judgment merely against 
’ the person, where he has not been served with process nor had a 
day in court, is the familiar rule; national comity is never thus ex- 
tended. The proceeding is deemed an illegitimate assumption of 
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power, and resisted as mere abuse. . . . The international law as 
it existed among the States in 1790 was, that a judgment rendered 
in one State, assuming to bind the person of a citizen of another, was 
void within the foreign State, when the defendant had not been 
served with process or voluntarily made defence, because neither 
the legislative jurisdiction, nor that of courts of justice, had 
binding force.” 

The court concluded that Congress had not, by the statute of 
1790, intended to overthrow this established principle, and that 
consequently a judgment for the plaintiff against D’Arcy must 
be reversed. 

Two other authorities as to the extra-territorial effect of a 
judgment rendered in New York may be noted. 

In Stone v. Wainwright, 147 Mass. 201,17 N. E. 301, an action 
was brought in New York against several partners, service was 
made on some, but not all, and a judgment was entered against all. 
Wainwright, one of those not served, lived in Massachusetts. 
Subsequently an action was brought in Massachusetts on the 
original cause of action, and Wainwright was served. The court 
held that under the provisions of the New York Code of Civil 
Procedure (substantially the same as the provisions from the Civil 
Practice Act given above at pp. 199, 200), the New York judgment 
was no bar to a recovery against him. “It is very plain that the 
judgment against Wainwright would not be recognized outside 
of New York if a suit were brought upon it, and it can have no 
greater effect as a bar than it would have as a cause of action.” 
See, accord, Bonesteel v. Todd, 9 Mich. 371, 80 Am. Dec. 90; and 
see, for similar reasoning, Campbell v. Steele, 11 Penn. St. 394. 

In Hoffman v. Wight, 1 App. Div. (N. Y.) 514, 37 N. Y.S. 262, 
actions were brought in New Jersey against Newell and Wight, 
partners. Wight was a non-resident of New Jersey and he did 
not appear and was not served. Newell was served, and defaulted. 
Judgments in form against Newell and Wight were entered, but 
with a recital that Wight was not served. Actions were brought 
in New York on these judgments against Newell and Wight. 
Wight appeared and answered. The plaintiff contended that the 
judgments were enforceable by actions in the courts of New York 
“against the joint property of the defendants in this jurisdiction.” 

The parties stipulated that the effect in New Jersey of the 
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judgments was the same as that of judgments of a like character 
recovered in the courts of New York. 

The court, after referring to $$ 1932-1935 of the Code of Civil 
Procedure (substantially the same as the provisions from the 
Civil Practice Act given above at pp. 199, 200), said that those pro- 
visions ‘‘merely subject the interest in the joint property of the 
defendant not served to a judgment analogous to one im rem. 
If that is the nature of the judgment, the contention of the plain- 
tiff fails for the reason that it ignores the fundamental principle 
that judgments of that character are, so to speak, merely local, and 
have no force or validity outside of the State in which they are 
rendered to establish an indebtedness against a person not served 
with process, who has never had his day in court, and has never 
been heard nor had an opportunity to be heard in resistance of 
the claim asserted against him. The practice, procedure and 
process of the courts of the State of New York can not by any 
device be given extraterritorial operation, and are of no binding 
obligation upon non-residents not brought within the jurisdiction 
by due process of law, or who do not, in some recognized and 
sufficient manner, submit to that jurisdiction. ... The utmost 
that can be claimed for the New Jersey judgments as against 
Wight is that they are as to co-partnership property in New Jersey 
if not strictly, yet quasi judgments in rem, affecting only prop- 
erty leviable upon under an execution issued out of the courts 
of that State. They may serve to protect a purchaser at an execu- 
tion sale who removes the property purchased into another juris- 
diction, but are not available in this State as the basis of an action 
against Wight.” (Italics ours.) 

The court cited D’Arcy v. Ketchum, 11 How. 165, 13 L. Ed. 
648, our p. 204, and Hall v. Lanning, 91 U. S. 160, 23 L. Ed. 271, 
and quoted the statement of the Supreme Court of the United 
States in Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 
39 L. Ed. 517, that “‘if a judgment is rendered in one State against 
two partners jointly, after serving notice upon one of them only, 
under a statute of the State providing that such service shall 
be sufficient to authorize a judgment against both, yet the judg- 
ment is of no force or effect in a court of another State, or in a 
court of the United States, against the partner who was not served 
with process.” 
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In Kittredge v. Grannis, 200 N. Y. App. Div. 478, 193 N. Y. §. 
84, aff’d 234 N. Y. 501, 138 N. E. 422, it was held that these stat- 
utory provisions were not applicable to an action in tort; and in 
the same case it was later held, 244 N. Y. 182, 155 N. E. 93, the 
court dividing 4 to 3, that, after the first decision had been made, 
the lower court could not, by allowing on a new trial an amend- 
ment to the complaint alleging a cause of action in quasi-contract 
(a promise implied in law by the tort-feasors to pay to the plaintiff 
the amount obtained by them through their tort), acquire juris- 
diction to render a judgment which could be satisfied out of joint 
assets. 


NORTH CAROLINA 

1. Partnership obligations in contract are joint and several, at 
least for purposes of suit. 

Section 459 of the Consolidated Statutes, 1919, provides: “In 
all cases of joint contracts of partners in trade or others, suit 
may be brought and prosecuted against all or any number of the 
persons making such contracts.” 

See Hanstein v. Johnson, 112 N. C. 253, 17 S. E. 155; Chemical 
Co. v. Walston, 187 N. C. 817, 123 S. E. 196, note 47 at our p. 63. 


2. Serving only some of joint obligors, and yet reaching joint 
assets. 

Section 497 provides: ‘‘Where the action is against two or more 
defendants, and the summons is served on one or more, but not 
on all of them, the plaintiff may proceed as follows: 

1. If the action is against defendants jointly indebted upon 
contract, he may proceed against the defendants served, unless 
the court otherwise directs, and if he recovers judgment it may 
be entered against all the defendants thus jointly indebted, so 
far only as that it may be enforced against the joint property of 
all and the separate property of the defendants served, and if 
they are subject to arrest, against the persons of the defendants 
served. ...” See also § 713. 

Note § 222 of the Code of 1883, and the provisions of the In- 
diana statutes given at our pp. 174, 175. 

See Rufty v. Claywell, Powell & Co., 93 N. C. 306; Daniel v. 
Bethel, 167 N. C. 218, 83 S. E. 307. 
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NORTH DAKOTA 

1. Partnership obligations in contract are not joint and several. 

Section 5919 of the Compiled Laws, 1913, provides: ‘When all 
the parties who unite in a promise receive some benefit from the 
consideration, whether past or present, their promise is presumed 
to be joint and several.’”’ See also § 5920. But § 6410 provides: 
“Every general partner is liable to third persons for all the ob- 
ligations of the partnership jointly with his copartners.” 

In Continental Supply Co. v. Syndicate Trust Co., 52 N. D. 209, 
223, 202 N. W. 404, 410, the court held that the liability of part- 
ners in contract is joint, not joint and several. 


2. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. §§$ 7435, 7850. 


3. Serving only some of joint obligors, and yet reaching joint assets. 

The provisions in § 7435 are substantially the same as the pro- 
visions of the North Carolina Statute on this matter set forth 
at our p. 208. 

See Goldstein v. Peter Fox Sons Co., 22 N. D. 636, 135 N. W. 
180, 40 L. R. A. (N. S.) 566. 


OHIO 

1. Serving only some of joint obligors. 

Section 11299 of the General Code (Page), 1926, provides: 
“When service has been made on one or more defendants,. but 
not on all, the plaintiff may proceed as follows: 

1. If the action is against defendants jointly indebted upon 
contract, against the defendants served, unless the court other- 
wise directs. . . .” 

Section 11644 provides: ‘‘When judgment is rendered in this 
state on a joint contract or instrument, parties to the action who 
were not summoned, and persons whose liability was not known 
to the plaintiff at its rendition, may be made parties thereto by 
action in the same court, if they can be summoned in the state.” 


2. Serving only some of joint obligors, and yet reaching joint assets. 
Section 10418 provides: ‘‘An execution on a judgment against 
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joint debtors, upon one or more of whom the summons was not 
served, must contain a direction to collect the amount out of 
the joint property of all the defendants, or the separate property 
of the persons upon whom the summons was served, to be specified 
by name.” 


3. A partnership may sue or be sued by its name. Is a suit under 
this statute a suit by, or against, the partners described by the part- 
nership name? Or is it a suit by, or against, the partnership as a legal 
unit? 

Pertinent provisions are as follows: 

§ 11260. “Partnership may sue or be sued by its name. A part- 
nership formed for the purpose of carrying on a trade or business 
in this state, or holding property therein, may sue or be sued by 
the usual or ordinary name which it has assumed, or by which 
it is known. In such case it shall not be necessary to allege or 
prove the names of its individual members.” 

§ 11286. ‘‘The service shall be made... by delivering a 
copy of the summons, with the indorsements thereon, to the de- 
fendant personally, or by leaving a copy at his usual place of 
residence; or, if the defendant is a partnership sued by the com- 
pany name, by leaving a copy at its [the word was “their” in Re- 
vised Statutes of 1860, S. & C. p. 1139] usual place of doing busi- 
ness, or with any member of such partnership.”’ See also $$ 10265, 
10266, 11297 and 11833. 

§ 11664. “‘An execution on a judgment rendered against a 
partnership firm by its firm name shall operate only on the part- 
nership property.” 

§ 11651. ‘““The members of a partnership, against which a 
judgment has been rendered by the firm name may be made parties 
to the judgment by action.” 

The above provisions are the successors to an act passed in 
1846, 44 Vol. Stat. 66. 

In Abernathy v. Latimore, Jenkins & Co., 19 Ohio, 286, 289, the 
court said: “The fourth error assigned is, that the plaintiffs have 
declared and obtained judgment by the name of Latimore, Jenkins 
& Co. without setting out the names of the persons constituting 
the company. This is an objection which if raised at all, should 
have been done by plea in abatement. But it is no valid objection. 


f 


a 
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This mode of declaring is expressly authorized by the act of Feb- 
ruary 27, 1846.” 

In Haskins v. Alcott & Horton, 13 Ohio St. 210, 216, the court 
said: “A suit by or against a company not incorporated by its 
firm name, without disclosing the names of the several partners, 
could not be maintained at common law. It lacked the certainty 
deemed essential to judicial proceedings. 1 Chitty Pl. (10th ed.) 
256, and cases cited. This somewhat inconvenient rule, has been 
modified in part by the statute above referred to.” 

In Whitman v. Keith, 18 Ohio St. 134, the court held that pro- 
ceedings in garnishment might be instituted against a partnership 
by the firm name. ‘The purpose of this statute was to give to 
every partnership of the kind which it describes, a status in court 
as a person, an artificial or ideal person, it is true, but still the 
status of a person, who is regarded as the owner of the partnership 
property and rights in action, and is responsible for the partner- 
ship debts and liabilities of every kind. To render the adminis- 
tration of justice more convenient and easy, this statute author- 
izes suits to be brought by and against this ideal person, in the 
name which the partners have seen fit to give to it, and authorizes 
judgments which may be rendered against it to be satisfied by 
executions to be levied only on the partnership property” (p. 144). 

But, although the proceedings in garnishment were instituted 
against a partnership by its firm name, the court held that an 
action could be maintained against the partners by reason of the 
alleged unsatisfactory and untrue character of the answer of the 
partnership, when garnisheed. ‘“‘It is claimed, in the next place, 
that the action should have been brought against the firm by 
its firm name, and not against the members of the firm by their 
individual names. This position is wholly untenable. The remedy 
provided by the statute which authorizes suits to be brought by 
and against partners in their firm name is not a substitute for the 
remedies previously existing, but is in addition thereto. This is 
expressly declared in its fifth section. S. & C. Stat. 1139. It 
follows that partnership liabilities may be enforced by action 
brought under this statute, and pursuant to its provisions, or by 
Suit against the partners by their individual names, as before 
the statute, at the option of the plaintiff” (p. 143). 

In a word, the court held that the liability, as garnishee, had 
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been incurred in proceedings in the firm name; and nevertheless 
held that that liability might be regarded, at the plaintiff’s option, 
as the liability of the partners as so many individuals. 

In Byers v. Schlupe, 51 Ohio St. 300, 38 N. E. 117, 25 L. R. A, 
649, non-residents of Ohio had formed a partnership under the 
name of Samuel R. Bullock & Company, for the purpose of doing 
business in Ohio, and there was a usual place of doing the partner- 
ship business in Ohio. An attachment was made against the 
property of Samuel R. Bullock and Company, and the validity 
of this attachment depended upon whether it had been made 
against a defendant or defendants non-resident of Ohio. The 
court held that the attachment was valid on the ground that the 
residence of the partnership depended on the residence of the 
partners. 

It said (p. 313): “The fact, however, that such partnership 
engages in business in this state, that it may be sued in the com- 
pany name, and that it may be served by leaving a copy of the 
summons at a prescribed place, are not the sole factors for fixing 
and determining its residence when it is sought to reach its prop- 
erty by attachment for the benefit of its creditors. The members 
of a partnership do not form a collective whole, distinct from the 
individuals composing it; nor are they collectively endowed with 
any capacity of acquiring rights or incurring obligations. The 
rights and liabilities of a partnership are the rights and liabilities 
of the partners. 1 Lind. Part. 5. It is not a creation in which 
the identity of the individual members is merged and lost, in 
seeking to enforce against them the obligations of the firm. 

“A partnership is not, in our judgment, a legal entity, having, 
as such, a domicile or residence separate and distinct from that 
of the individuals who constitute it.” : 

Contrast Fitzgerald v. Grimmell, 64 Ia. 261, 20 N. W. 179, our 
p. 176. 

In Jackson v. Brick Association, 53 Ohio St. 303, 41 N. E. 257; 
35 L. R. A. 287, 53 Am. St. Rep. 638, the court said (p. 305): 
‘A partnership is an association with certain incidents recognized 
by law for the convenient transaction of legitimate trade and 
business; it cannot, therefore, be formed for an illegal purpose, 
or one contrary to public policy. . .. It therefore follows that 
if the Akron Brick Association was organized for a purpose con- 
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trary to public policy it has no right under the statute to sue by 
the name assumed in its business—it is not a partnership within 
the meaning of the statute. This does not deny to the persons 
comprising the association the right, in their individual names, 
to maintain an action for the price of brick sold and delivered 
to a third person.”’ 

In Insurance Company v. Carnahan, 63 Ohio St. 258, 58 N. E. 
805, T. Carnahan and W. R. Carnahan were partners. Suit was 
brought in the partnership name. Then T. Carnahan died. The 
court held that this required a substitution of parties, and no 
proper substitution having been made, all of the proceedings 
subsequent to the death of T. Carnahan were erroneous. The 
court said (p. 264) that the death of the partner dissolved the 
firm “so that the action was in abeyance, and could not proceed 
until somebody who succeeded to the ownership of the chose in 
action had been substituted for the defunct partnership firm. 
The action could no more proceed in the name of the late partner- 
ship than a suit could be prosecuted in the name of an individual 
plaintiff who has died. . . . None of the sections of the statute 
which provide for revivor when one of several plaintiffs or defend- 
ants dies, applies here, because there are not several plaintiffs 
in these suits, but only one, the partnership firm of T. & W. R. 
Carnahan.” 

Contrast Walker Drilling Co. v. Carlew Drilling Contractors, 
109 Okla. 7, 234 Pac. 598, our p. 214. 

In Market Co. v. Corbett & Sons, 114 Ohio St. 126, 151 N. E. 
51, there were two partnerships both called Corbett & Sons, hay- 
ing common partners. In a suit on a note against “Corbett & 
Sons,” service was not made on any member of the ‘‘Corbett & 
Sons” which had incurred liability on the note. “It is reversible 
error to hold that partnership not served liable for the debt.” 

See also Ungerleider v. Ewers, 20 Ohio App. 79, 153 N. E. 191; 
Irvine v. Church, 227 Fed. 252. 


OKLAHOMA 
1. Partnership obligations in contract are not joint and several. 
Section 5062 of the Compiled Statutes, 1921, provides: ‘‘ Where 
all the parties who unite in a promise receive some benefit from 
the consideration, whether past or present, their promise is pre- 
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sumed to be joint and several,” but § 8126 provides: “Every 
general partner is liable to third persons for all the obligations 
of the partnership, jointly with his copartners.” 

In Spangenberg v. Galena Perforating Co., 92 Okla. 185, 218 
Pac. 804, the court held that the latter section was declaratory 
of the common law, and that one partner could not be sued alone 
on a partnership obligation in contract. See, accord, Taylor v. 
Quinnett, 109 Okla. 241, 235 Pac. 214. 

In Walker Drilling Co. v. Carlew Drilling Contractors, 109 Okla. 

7, 234 Pac. 598, the court held that where suit is pending against 

a partnership and one of the partners dies, this dissolves the part- 
nership and the action should then proceed against the surviving 
partners. This decision is what would be expected after the de- 
cision in Spangenberg v. Galena Perforating Co. But the court 
used some language which would not be expected after that de- 
cision. It said: “Section 8126, Comp. Stat. 1921, so modified 
the common-law rule as to make the partners jointly and severally 
liable for partnership obligations.” But, in speaking of the lia- 
bility as several, the controlling thought of the court seems to 
have been that, despite the death of a joint obligor, the obligee 
might have some relief against the personal representative of the 
deceased if (but only if) he took the proper course for presenting 
a claim to such representative. (See our pp. 141, 235.) 

Contrast the result of the decision in Walker Drilling Co. v. 
Carlew Drilling Contractors with the decision in Insurance Co. v. 
Carnahan, 63 Ohio St. 258, 58 N. E. 805, our p. 213. 


2. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serv- 
ing all, and such judgment is not a bar to-another action against 
those not served. §§ 258, 259. 


3. Serving only some of joint obligors, and yet reaching joint assets. 

The provisions of § 258 are substantially the same as the provi- 
sions of the North Carolina statute on this matter set forth at 
our p. 208. 

In Sayre Commission Co. v. Keen, 26 Okla. 794, 110 Pac. 775, 
the court held that where some only of the partners are served, 
judgment can not be entered generally against the firm and also 
against all the members of the firm. 
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In Heaton v. Schaeffer, 34 Okla. 631, 126 Pac. 797, 43 L. R. A. 
(N. S.) 540, the court held that where there were two partners, 
and one only was served, the judgment must nevertheless be 
against both partners. It said that a consideration of the statutes 
quoted and cases cited “leads to the conclusion that in this juris- 
diction a partnership is to some extent a separate entity from the 
individuals who compose it, and that the members of a firm are 
not directly liable upon a debt of the partnership, but their liability 
arises out of their connection with the firm, and is only traceable 
through the firm, and must be established by a judgment against 
the firm.” 

In Holmes v. Alexander, 52 Okla. 122, 152 Pac. 819, 1918D, 
_Ann. Cas. 1134, the court proceeds upon the assumption that a 
suit may be brought against a partnership, as a legal unit; and 
that, if such a suit is brought, the partners are not parties. 

But in Taylor v. Quinnett, 109 Okla. 241, 235 Pac. 214, the 
court said (p. 243): ‘Under the proof, if not the pleadings, plain- 
tiff had a right to a judgment against Taylor, Taylor and Joe 
Davis, a copartnership, if entitled to recover at all. And under 
the holdings of this court he would be entitled to satisfaction of 
his judgment out of the partnership property and the individual 
property of such of the parties as had been served with summons. 
There seems to be no statute authorizing a suit against a coparinership, 
as such. A partnership liability is, in short, a joint lability of the 
partners.” (Italics ours.) 

The court held that since all three partners had been served, 
the judgment for the plaintiff should be corrected to read: “That 
the said plaintiff have and recover of and from the defendants 
Taylor, Taylor and Joe Davis, a copartnership composed of Leroy 
F. Taylor, O. G. Taylor and Joe Davis, all of whom were person- 
ally served with summons, the sum of $685.50, together with 
all the costs of this action; for all of which let execution issue 
against said partnership and the joint property be subjected to 
the payment of the said amount; and if the partnership property 
be insufficient to satisfy the judgment, then let execution issue 
against the individuals composing the partnership.” 

In Hassen v. Rogers, 123 Okla. 265, 253 Pac. 72, Hassen and 
Gafford, partners, were sued, and there was judgment “that 
the plaintiffs do have and recover of and from the defendants 
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Ameen Hassen and Fred Gafford, and each of them, the sum 
of,” &c. The court quoted the form of judgment given in Taylor 
v. Quinnett and said that this seemed “the only proper judgment 
that could be entered in an action against a partnership.” 

It is to be noted that at the common law the judgment against 
the partners was joint and not joint and several, but that the 
execution might be several and that there was no requirement 
that joint property should be exhausted before separate property 
was reached (p. 25.) Therefore the form of the judgment in 
Taylor v. Quinnett differed from a judgment under the common law. 


OREGON 

1. Serving only some of joint obligors. 

Section 61 of Laws (Olson), 1920, permits a plaintiff in an ac- 
tion against joint debtors to “proceed against the defendants 
served, unless the court otherwise directs.” But we have not 
found any provision that such a judgment would not be a bar 
to subsequent proceedings against those not served. Section 181 
only applies when “a several judgment is proper.” 


2. Serving only some of joint obligors, and yet reaching joint assets. 

The provisions of § 61 are substantially the same as the provi- 
sions of the North Carolina statute on this matter, set forth at 
our p. 208. 

See Richardson v. Fuller, 2 Or. 179; North Pacific Lumber Co. v. 
Spore, 44 Or. 462, 476, 75 Pac. 890, 896; Stivers v. Byrkett, 56 
Or. 565, 108 Pac. 1014, 109 Pac. 386; First Nat. Bank v. Manassa, 
80 Or. 53, 150 Pac. 258; Anderson v. Stayton State Bank, 82 Or. 
357, 374, 159 Pac. 1033, 1039. 
PENNSYLVANIA 

1. Serving only some of joint obligors. 

It is provided in Purdon’s Digest, 13th ed., p. 2039, as follows: 
“In all suits now pending or hereafter brought in any court of 
record in this commonwealth, against joint and several obligors, 
copartners, promisors or the indorsers of promissory notes, in 
which the writ or process has not been or may not be served on 
all the defendants, and judgment may be obtained against those 
served with process, such writ. process or judgment shall not 
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be a bar to recovery in another suit against the defendant or 
defendants, not served with process.”’ 


2. Serving only some of joint obligors, and yet reaching joint assets. 

In Taylor v. Henderson, 17 S. & R. 453, one of the partners, 
named Page, had not been served. The court said (p. 457): “But 
for a partnership debt, the entire property in the specific thing 
must be sold, even in a judgment against one of the partners; 
because through the medium of the execution, the law compels 
him to make the same application of the joint funds to the joint 
debts, that it was undoubtedly competent to him to make volun- 
tarily.... I take it to be clear, that the interest of Mr. Page 
in the partnership effects might be sold on a judgment against 
the others, just as if he had appeared in the action; and he was, 
therefore, a defendant both in substance and in form, although 
not technically a party to the issue.” 

In Walsh v. Kirby, 228 Pa. 194, 77 Atl. 452, the court said 
(p. 196): “The weight of authority seems to be that the service 
of the writ is good for the purpose of binding the partnership 
property and assets if made upon one or more of the partners. 
This is especially true if the partner served is in the control and 
management of the business. It has been frequently held in our 
state that a judgment confessed by one partner in the firm name 
is good against the firm property. . . . If the partnership prop- 
erty may be taken in execution to satisfy a judgment confessed 
by a partner acting within the scope of his authority we can see 
no good reason why the partnership should not be bound by a 
judgment obtained in an adverse proceeding when service is made 
upon one of the partners. If a partner can bind the partnership 
by confessing a judgment against the firm why may not the firm 
be equally bound if the judgment is obtained by adverse process 
and not by confession? As was said by Chief Justice Gibson 
in Harper v. Fox, 7 W. & S. 142, ‘What matter it then whether 
the judgment has been obtained adversely or by confession if 
it be against the firm?’ We think it is clear on both reason and 
authority that service upon one or more members of a partnership 
in a suit instituted against the firm is a good service for the pur- 
pose of affecting the partnership with notice and in the event 
of recovery of binding the partnership property.” 
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Similarly, if suit is brought against partners described by the 
firm name only, and no objection is raised to such description of 
them and a verdict and judgment are obtained, such judgment 
may be satisfied by an execution upon partnership property. 
Tonge v. Item Publishing Company, 244 Pa. St. 417, 91 Atl. 229, 

It is to be noted that the courts in the cases given above were 
not considering the effect of any statute. The decisions were 
made under the common law. 


RHODE ISLAND 

Serving only some of joint obligors. 

Section 4866 of General Laws, 1923 (Chap. 333, § 18), provides: 
“No judgment, without complete satisfaction, rendered against a 
part only of the defendants in any action upon a joint contract, shall 
be a bar to any future action on said contract for any unsatisfied 
balance due, against such of the defendants upon whom or whose 
estate the writ in the original action shall not have been served.” 

In Nathanson v. Spitz, 19 R. I. 70, 31 Atl. 690, the court said: 
“Tt is clearly to be implied from this statute that service on a 
part only of the defendants in an action upon a joint contract 
is sufficient to give the court jurisdiction. ... We are clearly 
of the opinion that under the statute above quoted and the uni- 
form practice in this State, the case at bar may properly proceed 
against the defendant Spitz, upon whom only the writ was served.” 


SOUTH CAROLINA 

1. Partnership obligations in contract are not joint and several. 

In Whitfield v. Hovey, 30 S. C. 117, 8 S. E. 840, the court, in 
dealing with an attachment against a non-resident partner, said 
(p. 120): “In our State the rule of the common law prevails. A 
partnership debt is a joint debt, and not joint and several, and 
the action must be joint.” 

In Manufacturing Co. v. Cycle Co., 55 S. C. 528, 33 S. E. 787, 
the court said (p. 534) that a copartnership contract “has always 
been held, in this State at least, to be joint, and not a joint and 
several contract, both before and since the Code.” 

In Medlin v. Ebenezer Methodist Church, 132 S. C. 498, 129 
S. E. 830, the court was dealing with a statute relating to suits 
against unincorporated associations. (See our p- 552.) There is 
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a dictum that the liability of the members was joint and several. 
“Any individual member may therefore be sued without pro- 
ceeding under the statute against the association” (p. 502). 

Despite this dictum, we believe the law of South Carolina to 
be still as stated in Whitfield v. Hovey, and Manufacturing Co. 
v. Cycle Co. 


2. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serv- 
ing all, and those not served may later be summoned to show 
cause why they should not be bound by the judgment. Code 
of Civil Procedure (Code of Laws, 1922, vol. 1), $$ 393, 677. 


3. Serving only some of joint obligors, and yet reaching joint assets. 

The provisions of § 393, subdivision 1, are substantially the 
same as the provisions of the North Carolina statute on this mat- 
ter set forth at our p. 208. 


SOUTH DAKOTA 

1. Semble, partnerships obligations in contract are not joint and 
several. 

Section 725 of the Revised Code, 1919, provides: ‘‘An obliga- 
tion imposed upon several persons, or a right created in favor 
of several persons, is presumed to be joint, and not several, except 
in the special cases mentioned in the chapter on the interpretation 
of contracts.”’ Section 889 provides: ‘“‘ Where all the parties who 
unite in a promise receive -some benefit from the consideration, 
whether past or present, their promise is presumed to be joint 
and several.” 

But § 1319 provides: “Every general partner is liable to third 
persons for all the obligations of the partnership, jointly with 
his copartners.” 

See Continental Supply Co. v. Syndicate Trust Co., 52 N. D. 
209, 223, 202 N. W. 404, 410, our p. 209; Spangenberg v. Galena 
Perforating Co., 92 Okla. 185, 218 Pac. 804, our p. 214. 


2. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. §§ 2340, 2693. 
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3. Serving only some of joint obligors, and yet reaching joint 
assets. 

The provisions in § 2340 are substantially the same as the pro- 
visions of the North Carolina statute on this matter set forth 
at our p. 208. 


TENNESSEE 

1. Are partnership obligations in contract joint and several? 

Section 4486 of the Code (Shannon), 1917, provides: “All joint 
obligations and promises are made joint and several.” And in 
Mahoney-Jones Co. v. Sams Bros., 128 Tenn. 207, 210, 159 S. W. 
1094, the court decided that partnership debts are several as 
well as joint. 

But Tennessee, after adopting the provision which now ap- 
pears as $4486, adopted the Uniform Partnership Act. Code 
(Shannon), 1926 Supp., § 3118 a 52 et seq. And under § 15 of that 
Act (§ 3118 a 66 of the Tennessee Code) the partners’ obligations 
for breaches of contract are made joint (except where there has 
been a misapplication of funds). 


2. Suing only some of joint obligors. 

Section 4484 provides: ‘Persons jointly or severally or jointly 
and severally bound on the same instrument, or by judgment, 
decree, or statute, including the makers and indorsers of nego- 
tiable paper and sureties, may all or any part of them be sued in 
the same action.” : 

In Lowry v. Hardwick, 4 Humph. 188, the court said that the 
statute by which a creditor may sue any one or more of the joint 
obligors or partners “does not make such suit a bar to a suit which 
may be subsequently brought against the remaining partner or 
joint obligor.” 

See also Link v. Allen, 1 Heisk. 318 ; Coffee v. Eastland, Cooke, 
159; Burgie v. Parks, 11 Lea, 84. 


TEXAS 

1. Partnership obligations in contract are joint and several, at 
least for purposes of suit. 

In Miller v. Sullivan, 89 Tex. 480, 35 S. W. 362, the court, con- 
struing the statutory provisions later found in Articles 1986 and 
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2087 of Revised Civil Statutes (Vernon), 1925, concluded that 
either one or more of joint contractors might be sued. See, accord, 
Wells v. Mackay Telegraph Cable Co., 239 S. W. 1001, 1005; Comer 
v. Brown, 285 S. W. 307; Burton v. Roff, 292 S. W. 159. 


2. Serving only some of joint obligors, and yet reaching joint assets. 

Art. 2033 provides: ‘‘Citation served upon one member of a 
partnership or firm shall be sufficient to authorize a judgment 
against the firm and the partner actually served”; and Art. 2223 
provides: “Where the suit is against several partners jointly 
indebted upon contract, and the citation has been served upon 
some of such partners but not upon all, judgment may be rendered 
therein against such partnership and against the partners actually 
served, but no personal judgment or execution shall be awarded 
against those not served.” 

In Alexander v. Stern, 41 Tex. 193, a suit was brought to enforce 
payment of a partnership debt. The names of the partners (Stern 
and Alexander) were stated, and it was alleged that one of them 
(Stern) was a non-resident and could not be served. The judg- 
ment rendered was against Alexander, the partner served, and 
provided: ‘‘For which let execution issue, to be levied upon the 
goods and chattels of the firm of Levi Stern & Co., and the in- 
dividual property of the said Alexander.” The execution was 
levied upon partnership realty. The court held that the pur- 
chaser at the execution sale had a right superior to a grantee of 
Stern. 

The court said (p. 197): “It was the object and purpose of the 
plaintiffs to avail themselves of the benefit of this statute... . 
The court so construed the petition, and intended by its judg- 
ment to give the relief asked by the plaintiffs and authorized by 
the statute. Partnership property may be subject to the pay- 
ment of partnership debts by service of process upon one member 
of the firm, because notice to one of the firm for this purpose is 
effectual, and binds the firm. . . . That the execution was levied 
upon land instead of personalty is of no consequence. Real es- 
tate belonging to a mercantile partnership, held and used for 
the purposes of their partnership business, is often spoken of and 
treated for the purposes of their partnership business as person- 
alty. The question for our consideration is not whether the judg- 
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ment is drawn with strict legal accuracy, but did it legally subject 
the partnership property to the plaintiff’s debt. We think, looking 
at the entire record, it did.” 

In Burnett v. Sullivan, 58 Tex. 535 (1883), judgment was ren- 
dered for the plaintiffs “against the partnership of Burnett & Ross, 
and Ross in his individual capacity, and limited the award of 
execution accordingly, J. H. Burnett not having been served with 
process.” On appeal, the assignment of error was that this judg- 
ment was rendered against defendants without the plaintiffs’ 
having discontinued the suit as to J. H. Burnett. The court 
held that the judgment rendered was exactly in accordance with 
the statute, and that the statute did not require a discontinuance 
in such a case. The court not only said that the discontinuance 
was not required, but also (p. 538) intimated that it would have 
been improper. ‘‘If a discontinuance as to the partner not served 
were entered, it is questionable whether or not the judgment 
could be rendered against the partnership property. That part 
of the judgment affects the interest of the partner not served as 
much as it does that of his copartner. It is but proper that, for 
the purpose of having such interests reached by the proceedings, 
he should be brought into court in some way. The statute pre- 
scribes that this may be done through service on his copartner, 
and that such service shall be good to bind his interest in the 
firm property, though to reach his separate estate he must have 
legal notice in person.”’ 

In Sugg v. Thornton, 132 U. S. 524, 10 Sup. Ct. 163, 33 L. Ed. 
447 (1889), judgment by default was entered by a Texas court 
against “E. C. Sugg & Bro., a copartnership composed of E. C. 
Sugg and ‘Iker,’ or J. D. Sugg, the said ‘Iker’ Sugg and J. D. 
Sugg being one and the same person, and E: C. Sugg the partner 
served.”” Notice of the suit and a certified copy of the petition 
had been delivered to J. D. Sugg pursuant to a statutory provi- 
sion, but this delivery had been made outside of Texas. 

Later, J. D. Sugg filed a petition in the Texas court to vacate 
the judgment so far as it affected him and so far as it affected the 
property of E. C. Sugg & Bro. One of the grounds on which the 
petition was based was that the partnership name had been signed 
to the notes in question without authority. 

The Texas court proceeded to determine the issues so raised, 
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and thereafter overruled a motion to vacate and set aside the 
judgment. 

In the Supreme Court of the United States the contention was 
made that the judgment under which the property of the part- 
nership might be seized and sold was not due process of law under 
the Fourteenth Amendment to the Constitution of the United 
States, and that the statutory provisions (substantially the same 
as those now in force which we have quoted above) were repugnant 
to that amendment. 

The court said, after examining the record in detail, that it 
did not appear that any such question was raised in the state 
courts and that therefore there was a basis for a motion to dis- 
miss, simply on the ground that no federal question was so pre- 
sented as to be available. 

It further said (p. 530): “If, however, the validity of the Texas 

statute and the judgment rendered thereunder was necessarily 
drawn in question, and must have been passed on in order to a 
decision we find no ground to question the conclusion reached 
because of repugnancy to the Constitution. The notice au- 
thorized by Article 1230 can not, of course, have any binding 
effect personally on the party served therewith; but if the suit 
or proceeding is intended to affect property in Texas belonging to 
him, or in which he is interested, the notice may be very proper 
to apprise him of it and give him an opportunity to look after 
his interests if he chooses. For this purpose it might be to his 
advantage to receive it. It cannot legitimately serve any other 
purpose; and it does not appear to have been used for any other 
purpose in this case. The judgment was not a personal judgment 
against J. D. Sugg, but a judgment against E. C. Sugg individually, 
and against E. C. Sugg & Bro., treating the partnership as a distinct 
legal entity. So far as J. D. Sugg was concerned, it bound the 
firm assets only, and could not be proceeded on by execution 
against his individual property [authorities]. The position taken 
by the plaintiffs in error is not tenable (Pennoyer v. Neff, 95 U.S. 
714).” (Italics ours.) 
- It will be noted that in this case J. D. Sugg had had his day 
in court in Texas, had contended that the plaintiff’s claim was 
not a valid partnership claim, and that the issue thus raised had 
been decided against him. 
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Whether the judgment might have an extraterritorial effect 
is not discussed in the opinion. In the answer to J. D. Sugg’s 
petition, the plaintiff had alleged ‘“‘that E. C. Sugg & Bro. owned 
property in Texas, Wyoming and the Indian Territory,” but in 
its opinion the court merely said: “If the suit or proceeding is in- 
tended to affect property in Texas,” &c. 

In Martin v. Burns, Walker & Co., 80 Tex. 676, 16 S. W. 1072 
(1891), the court held that a partner is ‘‘actually served” within 
the meaning of this statute, if served by publication; that “actual 
service” is not equivalent to “personal service’’; that the prin- 
ciple of Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565 (see our p. 
239), applies only where a purely personal judgment has been 
rendered against a non-resident and citizen of another state, 
without appearance or waiver by him, upon citation of publication 
alone or by process beyond the state; and that it does not apply 
to a defendant who is a resident of the state where service by 
publication is made. 

In Frank v. Tatum, 87 Tex. 204, 25 S. W. 409, the court said 
(p. 206): “The familiar rule, that all partners who are jointly 
bound upon a partnership contract must be joined as defendants 
in a suit upon it, is not affected by the foregoing articles of our 
statutes. Partnerships are not thereby invested with any of the 
characteristics of corporations, nor are they expressly or impliedly 
authorized to sue or be sued in their firm names, independently 
of their members... . The court could not enter judgment 
against such partnerships as such.” 

In Glasscock v. Price, 92 Tex. 271, 47 S. W. 965, a plaintiff dis- 
continued against one of the partners. The court then rendered 
judgment which was in form against “the defendants, M. P. 
Kelley & Co. and M. P. Kelley and associates, and the individual 
members of said firm, to wit, M. P. Kelley, D. H. Snyder,” &c. 
The court held that the attempted judgment, in so far as it was 
against ““M. P. Kelley & Co. and M. P. Kelley and associates,” 
had no force or effect in law. 

It said (p. 273): “At common law, independently of statute, 
a partnership had no legal entity like a natural or artificial person. 
It was merely a status, ‘the result of a contract’ (Smith’s Mer- 
cantile Law, 42), as is marriage. Therefore it could neither sue 
nor be sued. Suits affecting partnership matters must have been 


sz 


STATUTES AS TO SUITS (ORDINARY PARTNERSHIPS) 225 


by or against the members of the firm. In some States statutes 
have been enacted authorizing suits to be brought by or against 
partnerships in their firm names, thus recognizing them as per- 
sons in a qualified sense, but our statutes do not go so far. They 
merely provide that when the partners are sued service upon one 
of them will authorize a judgment against the one served and 
against the firm, but that no personal judgment or execution 
shall be awarded against those not served.... Under these 
articles partners not served are before the court through service 

_ upon one partner, their agent as to partnership affairs, in so far as 
the court may render a judgment by which their interest in the firm 
property may be reached (Alexander v. Stern, 41 Tex. 197), but 
not further.” (Italics in the original.) 

See also Tex. & St. L. R. R. Co. v. McCaughey, 62 Tex. DAs 
Henderson v. Banks, 70 Tex. 398, 7S. W. 815; Halsell v. McMurphy, 
86 Tex. 100, 23 S. W. 647; McManus v. Cash & Luckel, 101 Tex. 

- 261, 266, 108 S. W. 800, 802; Duncan v. Smith Brothers Grain Gor. 
113 Tex. 555, 563, 260 S. W. 1027, 1030; Lawn Production Co. v. 
Bailey, 244 S. W. 283; Fowler Commission Co. v. Charles. Land & 
Co., 248 S. W. 314; Payne v. Livingston, 253 S. W. 701 (partnership 
is not a legal entity); McFaddin, Wiess & Kyle Land Co. v. Texas 
Rice Land Co., 253 S. W. 916; National Deposit Bank v. Mont- 
gomery, 269 S. W. 849; New Amsterdam Casualty Co. v. Harrington, 
290 S. W. 726 (partnership is a legal entity); Braddock v. Gambill, 
291 S. W. 306; Feldman v. Seay, 291 S. W. 350 (partnership is not 
a legal entity); Burton v. Roff, 292 S. W. 159 (partnership is not a 
legal entity); Carlion v. Hoff, 292 S. W. 642. 


UTAH 

I. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. §§ 6558 and 
6874 of the Compiled Laws, 1917. 


2. Serving only some of joint obligors, and yet reaching joint assets. 
Section 6914 provides: ‘When a writ of execution is issued on 
a judgment recovered against two or more persons in an action 
upon a joint contract, in which action all the defendants were 
hot served with summons or did not appear, it must direct the 


226 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


sheriff to satisfy the judgment out of the joint property of all 
the defendants and the individual property only of the defendants 
who were served or who appeared in the action.” 


3. The common-name statute. The Utah courts construe a suit 
under this to be a suit against the partnership as a legal unit. 

Section 6520 provides: ‘‘When two or more persons associated 
in any business either as a joint stock company, a partnership, 
or other association, not a corporation, transacting such business 
under a common name, whether it comprises the name of such 
associates or not, they may be sued by such common name, the 
summons in such cases being served as provided by Sect. 5 of § 6548; 
and the judgment in the action shall bind the joint property of 
all the associates, in the same manner as if all had been named 
defendants and had been sued upon their joint liabilities.”’ See 
the Alabama statute at p. 153; the California statute at p. 161; 
the Colorado statute at p. 164; the Idaho statute at p. 172; the 
Minnesota statute at p. 186; the Montana statute at p. 191; and 
the Nevada statute at p. 195. 

In Hamner v. Ballantyne, 16 Utah, 436, 52 Pac. 770, 67 Am. 
St. Rep. 643, the court said (p. 438): “The plaintiff, Hamner, and 
two other individuals, were associated together and doing business 
by the common name of Blackburn & Co., and the defendant 
B. K. Bloch & Co. sued them by that name, and by that name 
obtained judgment against the firm. But the execution pur- 
ported to be upon a judgment against the individuals composing 
the firm as well. The firm had a legal existence, and a name by 
which it was capable of doing business and of being sued, and to 
that extent it had, in law, a separate and distinct existence from 
natural persons. In law there were four persons; the one was 
artificial, and with a more limited capacity. Section 3191, Comp. 
Laws Utah, 1888, subjects to suit and judgment such artificial 
person, but the judgment binds only the joint property of the 
natural persons associated together under the common name. . . . 
The execution upon the judgment against the firm, so far as it 
purported to be against the individual property of its members, 
was absolutely void.” 

In White v. Shipley, 48 Utah, 496, 160 Pac. 441, a plaintiff might 
have sued under this statute. Instead she proceeded as against a 


@ 
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corporation. Defendants denied that they were incorporated, and 
the court held that the plaintiff could not maintain the action 
without proof that there was a corporation. ‘She does not help 
herself by pointing to something else she might have done, but did 
not do.”’ 

See also Blyth & Fargo Co. v. Swenson, 15 Utah, 345, 358, 49 
Pac. 1027, 1031; Guthiel v. Gilmer, 27 Utah, 496, 508, 76 Pac. 
628, 632; Pearson v. Anderburg, 28 Utah, 495, 80 Pac. 307. 


VERMONT 

1. Suing only some of joint obligors. 

Section 1824 of General Laws, 1917, provides: “When a bond, 
recognizance, bill, note or other contract has been executed by 
two or more persons jointly, and one or more of them reside out 
of the state, an action may be sustained thereon against the party 
residing in the state.” 

In People’s National Bank v. Hall, 76 Vt. 280, 56 Atl. 1012, 
the action was begun against Hall and Buell, partners, and Hall 
resided out of Vermont. The court said that the action “might 
have been commenced against Buell alone.” 

Section 1832 provides: “The recovery of judgment against one 
or more of several obligors on a joint, or joint and several con- 
tract, without satisfaction, shall not discharge the other obligors 
or promisors from their liability on such contract.” 


2. Foreign partnerships. 
See §§ 5745, 5747, 5748; Flexner v. Farson, 248 U. S. 289, 39 
Sup. Ct. 97, 63 L. Ed. 250, our p. 179. 


VIRGINIA 

Suing only some of joint obligors. 

Section 6265 of General Laws, 1923, provides: “Upon all con- 
tracts hereafter made by more than one person, whether joint 
only or joint and several, an action or motion may be maintained 
and judgment rendered against all liable thereon, or any one or 
any intermediate number, and if, in an action on any contract 
heretofore or hereafter made, more than one person be sued and 
Process be served on only a part of them, the plaintiff may dismiss 
or proceed to judgment as to any so served, and either discon- 
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tinue as to the others, or from time to time as the process is served, 
proceed to judgment against them until judgment be obtained 
against all. Such dismissal or discontinuance of the action as to 
any defendant shall not operate as a bar to any subsequent action 
which may be brought against him for the same cause.” 


WASHINGTON 
1. Partnership obligations in contract are not joint and several. 
See Warren v. Rickles, 129 Wash. 443, 225 Pac. 422. But note 
Nolan v. McNamee, 82 Wash. 585, 144 Pac. 904; Barbo v. Norris, 
138 Wash. 627, 640, 245 Pac. 414, 419. 


2. Suing only some of joint obligors. 

Section 236 of Compiled Statutes (Remington), 1922, provides 
that if the action is against defendants jointly indebted upon a 
contract, the plaintiff may proceed against the defendants served 
unless the court otherwise directs; and § 436 provides that, when 
a judgment is entered against one or more persons jointly indebted 
upon an obligation by proceeding as provided in § 236, “such 
defendants who were not originally served with the summons, 
and did not appear to the action, may be summoned to show 
cause why they should not be bound by the judgment in the same 
manner as though they had been originally served with the sum- 
mons.”’ 

A plaintiff had a cause of action against A, B and C, partners, 
but he sued A alone, and recovered judgment against him. Then 
he sued A, B and C. The court held that B and C might plead 
the former judgment in bar. There was no statutory provision 
which changed the common law as to the necessity of suing all, 
and § 436 did not apply, because the first action had been brought 
against A alone. ‘The original action and the original judgment 
were against one of the partners only. The others were not 
parties to the suit. The statute which we are now considering 
contemplates that all of those jointly liable shall be parties 
to the action. ... If the creditor chose to sue but one he 
must be satisfied with his judgment so obtained.” Warren 
Rickles, 129 Wash. 443, 450, 225 Pac. 422, 424. See also t 
reasoning in Armentrout v. Smith, 56 W. Va. 356, 49 S. E. 3 
our p. 231. : 
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3. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. §§ 236, 436, 
given above. 


4. Serving only some of joint obligors, and yet reaching joint 
assets. 

The provisions in § 236 are substantially the same as the pro- 
visions of the North Carolina statute on this matter set forth at 
our p. 208. 

See Livingstone v. Lovgren, 27 Wash. 102, 108, 67 Pac. 599, 
600; Nolan v. McNamee, 82 Wash. 585, 144 Pac. 904. 


5. A partner can not make an appearance “as a member of a 
firm” only. Such an appearance will have the effect of a general 
appearance. 

See National Union Fire Ins. Co. v. Dickinson, 92 Wash. 230, 
159 Pac. 125, 1918C, Ann. Cas. 1042. 


WEST VIRGINIA 

1. Are partnership obligations in contract joint and several? 

In Courson v. Parker, 39 W. Va. 521, 20S. E. 583, it was urged 
that an attachment should be quashed “because the defendants 
are styled ‘partners, as Parker & Wallace.’” The court held that 
so styling the defendants was unobjectionable, saying: ‘The 
common-law rule is that a partnership name is a mere matter of 
description and identification.” 

In the course of its opinion (p. 524), the court quoted from 2 
Tuck. Bl. Comm.: “All contracts with partners are joint and 
several, and every partner is liable to pay the whole, and in what 

proportion the others are contributors is a matter merely among 
themselves. The plaintiff may however bring his action against 
one, but [the defendant] may compel by a plea in abatement the 
_ Plaintiff to join them; but if one partner is out of the kingdom and 
not amenable to the process of the court, the plaintiff may pro- 
1. ced singly against the other.” 
% In Lee v. Hassett, 41 W. Va. 368, 23 S. E. 559, the court held 
or @t where a judgment was rendered against two partners on a 
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partnership debt, and one of the partners had neither appeared 
nor been served, such judgment was valid as to the partner served 
with process and an execution thereon should not have been 
quashed, on the motion of the partner served, on the sole ground 
that the process was not served on his copartner. 

In the course of its opinion, the court said (p. 370): “All con- 
tracts with partners are joint and several, and each partner is 
liable to pay the whole, and in what proportion the others are 
contributors is a matter merely among themselves. 2 Tuck. BI. 
Comm. 141; Courson v. Parker, 39 W. Va. 524 (20 S. E. 583).” 

In Roberts v. Toney, 100 W. Va. 688, 131 S. E. 552, the court 
held that where partners were sued, and only one was served, the 
plaintiff might proceed to judgment as to the one so served. In 
the course of its opinion the court quoted the same passage from 
2 Tuck. Bl. Comm. 141, as was quoted in Courson v. Parker. 

There are, then, these dicta in West Virginia that, at the com- 
mon law, the obligations of partners are joint and several. But 
these dicta all go back to Tucker’s Blackstone, and the only grounds 
given for such statement are that (1) every partner is liable to pay 
the whole, and (2) that a creditor may proceed against one partner 
if the other is out of the jurisdiction. But we have already seen 
(1) that it is the nature of a joint obligation in our law that the 
whole burden is upon each obligor (p. 25); and (2) that there are 
numerous American authorities that as a matter of the common 
law the return of the sheriff that a debtor can not be found has 
the same effect as proceedings in outlawry under the old law 
(note 22, p. 148). We submit that there is nothing in either of these 
grounds to justify a conclusion that partnership obligations, in 
contract, are joint and several at the common law. 

If the courts of West Virginia should decide that, as a matter 
of common law, the obligations of partners in contract are joint 
and several, such holding would be contrary to a very large number 
of decisions made by the courts of other states. 


2. Suing only some of joint obligors. 

Section 17 of Ch. 125 (p. 2180) of the Code (Barnes), 1923, 
provides: “No plea in abatement, for the non-joinder of any 
person as a co-defendant, shall be allowed in any action, unless 
it be stated in the plea that such person is a resident of the state, 
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and unless the place of residence of such person be stated with 
convenient certainty in an affidavit verifying the plea.” 

Section 52 of Ch. 125 (p. 2232) provides: ‘‘ Where, in any action 
against two or more defendants, the process is served on part of 
them, the plaintiff may proceed to judgment as to any so served, 
and either discontinue it as to the others or from time to time as 
the process is served as to such others, proceed to judgment as to 
them until judgment be obtained against all. Such discontinu- 
ance of the action as to any defendant not served with process 
shall not operate as a bar of any subsequent action which may 
be brought against him for the same cause.”’ 

This statute only provides that if suit is brought against named 
defendants, and one is not served, the discontinuance shall not 
be a bar. But if the plaintiff has a cause of action against A, B 
and C, joint obligors, and he sues only A and B and recovers judg- 
ment against them, and then brings a new suit against C, the 
former judgment is a bar to any relief against C. The common 
law is that the joint obligation was merged in the judgment (our 
pp. 148, 149); and the statute does not alter the common law if 
the plaintiff swes as the only defendants some of the obligors and 
obtains judgment against them. Armentrout v. Smith, 56 W. Va. 
356, 49 S. E. 377. See Warren v. Rickles, 129 Wash. 443, 225 Pac. 
422, our p. 228. 

Armentrout v. Smith was not a partnership case. 

See also § 7 of Ch. 121 (p. 2135) 


3. Serving only some of joint obligors. 

See § 52 of Ch. 125 set forth above; M. & M. Bank v. Evans, 
9 W. Va. 373, 380; Snyder v. Snyder, 9 W. Va. 415; Lee v. Hassett, 
41 W. Va. 368, 23 S. E. 559; Roberts v. Toney, 100 W. Va. 688, 
noi S: E. 552. 


4. Describing partners plaintiff by the partnership name. 

Section 25 of Ch. 50 (p. 1016) provides: “Persons associated 
as partners in any trade or business, may sue as such before a 
justice in the firm name, but the names of the individuals com- 
posing such firm shall be set forth in the summons.” 

See Rogers v. Verlander, 30 W. Va. 619, 635; Fredlock v. Fredlock, 
70 W. Va. 607, 74 S. E. 865. 


q 
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WISCONSIN 

1. Serving only some of joint obligors. 

Judgment may be obtained against one or some without serving 
all, and those not served may later be summoned to show cause 
why they should not be bound by the judgment. Statutes, 1927, 
§§ 270.55, 269.08. 


2. Serving only some of joint obligors, and yet reaching joint assets. 

The provisions in § 270.55 are substantially the same as the 
provisions of the North Carolina statute on this matter set forth 
at our p. 208. See also § 303.14. 

In Blackburn v. Sweet, 38 Wis. 578, the court said that these 
provisions were borrowed from New York; quoted from Oakley 
v. Aspinwall, 4 N. Y. 514, our p. 202; and held that in an action 
against joint debtors, where the summons has been served upon 
only a part of them, judgment in form should not be rendered 
against all, enforceable against their joint property (and against 
the separate property of those served), until it is made to appear 
by the return or by affidavit that reasonable diligence has been 
used to obtain service upon all the defendants. 

In Stangarone v. Jacobs, 188 Wis. 20, 205 N. W. 318, the court 
said: “Our statutes do not authorize suit against a partnership 
as an entity.” 

See also Inbusch v. Farwell, 1 Black (U. S.), 566, 17 L. Ed. 188; 
Brawley v. Mitchell, 92 Wis. 671, 66 N. W. 799, 


3. Describing partners defendant by the partnership name. 

Section 260.21 (2) provides: “In actions or proceedings against 
a partnership, where the names of the several members of the 
partnership are unknown to the plaintiff, all proceedings may 
be in the partnership name until the names of the several partners 
are ascertained, whereupon the process, pleadings and all pro- 
ceedings shall be amended by an order directing the insertion of 
such names, and the subsequent proceedings shall be therein.” 
See also § 266.05. 


WYOMING 

1. Serving only some of joint obligors. 

Section 5643 of the Compiled Statutes, 1920, provides that if 
the action is against defendants jointly indebted upon contract, 
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the plaintiff may proceed against the defendants served, unless 
the court otherwise direct. 


2. Serving only some of joint debtors, and yet reaching joint assets. 

The provisions of §§ 5643 and 6558 are substantially the same 
as the provisions of the North Carolina statute on this matter set 
forth at our p. 208. 


3. A partnership may sue or be sued by its name. Is a suit under 
this statute a suit by, or against, the partners described by the partner- 
ship name? Or is it by, or against, the partnership as a legal unit? 

The provisions of §§ 5598, 5628, 5939, and 5963 are substantially 
the same as the provisions of the Ohio statute on this matter set 
forth at our p. 210. 

See O’Brien v. Foglesong, 3 Wyo. 57, 31 Pac. 1047; Noble & Car- 
mody v. Hudson, 20 Wyo. 227, 122 Pac. 901. 


Such, then, are the more important statutes. In reviewing 
them let us, as a preliminary matter, clarify our minds on the 
question whether partnership liabilities, in contract, are today 
joint only. Persons of considerable learning in the law have stated 
that the rule that such liabilities are joint only is an old rule that 
has passed away in most jurisdictions. 

We believe that that is a very inaccurate and misleading state- 
ment. We recognize that this is a very difficult matter on which 
to make statements which are both specific and accurate; and 
we are keenly alive to the fact that it is highly improbable that, 
in collecting the statutes and decisions in some fifty jurisdictions, 
we have found everything that was pertinent. But we believe 
the following specific statements to be accurate: 

1. In Alabama, Arizona, Arkansas, District of Columbia, Iowa, 
Kansas, Kentucky, Mississippi, Missouri, New Mexico, North Caro- 
lina, Texas, and Virginia, the creditor may, by force of a statute, 
Sue any one or more of the partners. That is to say, the partner- 
ship liability is made joint and several for purposes of suit. 

But note that it does not follow that the liability is made joint 
and several for all purposes. Thus, in First National Bank v. 
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Capps," the Supreme Court of Alabama held that partnership 
obligations were still joint only, and therefore that a defendant 
bank could not set off, against the amount deposited to the in- 
dividual credit of a partner, a note executed by the partnership 
to the bank. The court said (p. 208): “‘Our decisions are to the 
effect that this statute does not within itself constitute a partner- 
ship indebtedness joint and several, and that such was not the 
legislative intent, but only gave the creditor of a partnership the 
right to sue any member of the firm, and by such suit to change 
the nature of the partnership obligation from joint to joint and 
several.” (Italics ours.) 

This decision by the Alabama court is an illuminating deci- 
sion; and we believe that the courts of most, perhaps all, states in 
which there are similar statutes would follow it. See also White 
‘v. Coun. Ins. Co 

2. In Vermont a non-resident partner need not be named as a 
defendant. 

3. In West Virginia there are several dicta in clear terms to the 
effect that partnership obligations are joint and several at the 
common law. 

4. In Delaware, Minnesota, Montana and Tennessee, we think 
that there is room for an argument as to what the law is, and that 
authoritative statements must be awaited. 

5. But in a majority of the jurisdictions it is still true (a) that 
when partners make a contract the liability which they incur 
is joint only; and (b) that it is not even open to a creditor to treat 
the liability as joint and several for purposes of suit. There are 
numerous decisions which show, in impressive manner, that the 
courts will be slow to interpret a statute as changing the nature 
of partnership contractual obligations *; and, moreover, in many 
jurisdictions there is no statute which affords any basis whatever 
for contending that the legislature has intended to alter the com- 
mon law on this matter. 


7 208 Ala. 207, 94 So. 109, note 19, our pp. 25, 26. 

*%8 34 App. D. C. 460, 468, our p. 168. 

* See Thompson v. White, 25 Colo. 226, 54 Pac. 718, our p. 162; Erskine 
v. Russell, 43 Colo. 449, 96 Pac. 249, our p. 162; Sandusky v. Sidwell, 173 Ill. 
493, 50 N. E. 1003; Fleming v. Ross, 225 Ill. 149, 80 N. E. 92,8 Ann. Cas. 314; 
our p. 172; Seligman v. Friedlander, 199 N. Y. 373, 92 N. E. 1047, our p. 198. 
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The old rule that may properly be said to have passed away, 
at least so far as partners are concerned, is the rule that the liability 
of a joint debtor ceased upon his death,—that when a joint debtor 
died, the creditor had one less debtor (p. 141). But in a majority 
of the jurisdictions a partnership creditor is today no more at 
liberty to pick out one or some partners and sue him or them alone 
than he has been in the past. 


So much as to the necessity of swing all the surviving partners,— 
of naming them all as defendants. We see that in a majority of 
the jurisdictions the plaintiff suing for breach of contract must 
name them all. 

Then two questions arise: 

1. Can the plaintiff proceed to judgment against those who 
appear or are served, if he can not obtain the appearance, or serve, 
all the partners? 

2. If he is allowed to proceed and does obtain judgment against 
some of the partners, but he can not obtain full satisfaction of 
that judgment, will that unsatisfied judgment rise up to plague 
him if he later seeks a judgment against the other partners? 

To the first question, the answer under the old common law 
was that he could not proceed to judgment against those who had 
appeared or been served until he had outlawed the others. But 
the answer under the common law as announced by courts in this 
country from early times would seem always to have been that 
a proceeding in outlawry was not necessary,—that the return of 
the sheriff that the named defendant could not be found within 
the jurisdiction cleared the plaintiff’s path as effectively as a pro- 
ceeding in outlawry. See the authorities cited in note 22 on p. 148. 

And frequently there have been statutes on the matter. The 
Illinois statute will serve as an example: ‘If a summons or capias 
is served on one or more, but not on all the defendants, the plain- 
tiff may proceed to trial and judgment against the defendant or 
defendants on whom the process is served” (p. 172). 

To the second question, the old common law answered that he 
was barred. Therefore, if the plaintiff had a cause of action against 
A, B and C, joint obligors, and he could serve A and B but not C, 
the plaintiff might well hesitate to proceed to judgment against 
A and B, at the price of losing his right against C. The Court of 
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Appeals of Maryland said: “The plaintiff was often restrained 
by prudential motives from proceeding against some of the de- 
fendants in the absence of others, because of the effect of the 
judgment upon the original debt.” 

Frequently this rule of the old common law has been, changed 
by statute. A familiar form is that judgment may be obtained 
against one or some without serving all, and that those not served 
may later be summoned to show cause why they should not be 
bound by the judgment. 

And there is some authority that this rule of the old common 
law has been changed, at least in certain circumstances, by the — 
courts independently of any statute. In Crehan v. M egargel,*! 
the Court of Appeals of New York said: “It has been held in 
many jurisdictions that where a creditor bringing suit upon a 
joint obligation is unable to get service upon some of the obligors 
because they are beyond the jurisdiction in which he is acting, his 
judgment there recovered will not be regarded as a bar against 
the obligors not served, when he is able to obtain jurisdiction 
of them in some other forum.” 

But some words of caution with respect to this second question 
are in order. In some jurisdictions there is no pertinent statute. 
And in such a jurisdiction, we repeat (see p. 149) that counsel 
ought carefully to consider whether the common law has, or has 
not, been changed by the decisions of the courts. 

Moreover, even if there is a statute, counsel ought carefully to 
consider whether he is proceeding in such a manner as to bring 
his client within the protection of the statute. In Parr v. Snell, 
decided in 1922, the Court of Appeal found that counsel had pro- 
ceeded in such a manner that there was nothing to take the case 
out of the common-law rule, and that a judgment against A and 
B (two of three joint obligors) was a bar to relief against C. In 
Warren v. Rickles,** decided by the Supreme Court of Washington 
in 1924, the statute relieved a plaintiff from the necessity of serving 
all the joint obligors, but it did not relieve him from the necessity 
of swing them all; the plaintiff swed only one of the joint obligors, 


*° Loney v. Bailey, 43 Md. 10, 19, our p. 182. 

31 234 N. Y. 67, 84, 136 N. E. 296, 302, our p. 149, 
#2 [1923] 1 K. B.‘1, our p. 149, 

88129 Wash. 443, 225 Pac. 422, our p. 228. 
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and the judgment obtained against him was held to bar the plaintiff 
from relief against another joint obligor. See also Armentrout v. 
Smith.** 


The question in which we are particularly interested is: How 
many of the statutes providing methods of suit applicable to ordi- 
nary partnerships involve the treatment of an ordinary partner- 
ship as a legal unit? 

So far as we know, no court has ever held, or said, that statutes 
involved the treatment of an ordinary partnership as a legal unit 
if they did no more than (1) to permit a plaintiff to recover 
judgment against some partners without swing all; or (2) to per- 
mit a plaintiff to recover judgment effective against some part- 
ners without obtaining the appearance or serving all; and / or (3) 
to permit a plaintiff who has recovered a judgment effective against 
only some of the partners, but who has been unable to obtain 
satisfaction of such judgment, to proceed thereafter against the 
other partners. 

In a large number of states the statutes do no more than to give 
relief to a partnership creditor on one or more of these three points. 


But in more than half of the states there are other or further 
statutory provisions. 

We proceed to examine the statutes which in the statement of 
the statutes, jurisdiction by jurisdiction, have been noted under 
the heading: “Serving only some of joint obligors, and yet reaching 
joint assets.” These statutes enable the plaintiff to reach the 
interest in joint property of a partner who has not appeared or 
been served. 

In New York it was provided in 1788 that the plaintiff should 
have judgment and execution against all, provided, however, that 
the execution should not be levied on the separate property of 
those not brought into court. Under this statute, therefore, the 
plaintiff, although he had served only some of the partners, could 
nevertheless reach the joint assets of the partners. The statutory 
provisions were somewhat modified in the Revised Statutes of 
1830, and later in the Code of Civil Procedure and the Civil Prac- 
tice Act. The New York joint debtor acts have had a great in- 


456 W. Va. 356, 49 S. E. 377, our p. 231. 
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fluence on the legislative enactments in other states. One can see 
the influence of these provisions, in the legislation of Arizona (p. 
157); California (p. 158); Colorado (p. 163); Connecticut (p. 166); 
Georgia (p. 171); Indiana (pp. 174, 175); Kentucky (p. 178); Mich- 
igan (pp. 184, 185); Mississippi (p. 189); Nevada (p. 194); North 
Carolina (p. 208); North Dakota (p. 209); Ohio (pp. 209, 210); 
Oklahoma (p. 214); Oregon (p. 216); South Carolina (p. 219); 
South Dakota (p. 220); Utah (pp. 225, 226); Washington (p. 229); 
Wisconsin (p. 232); and Wyoming (p. 233). 

The statutes in these states on this matter are not identical but 
there is such substantial similarity that they may properly be 
considered together. 

For purposes of textual consideration, we will take the statutory 
provision in force in North Carolina which is as follows: 

“If the action is against defendants jointly indebted upon 
contract, he [the plaintiff] may proceed against the defendants 
served, unless the court otherwise directs, and if he recovers judg- 
ment it may be entered against all the defendants thus jointly 
indebted, so far only as that it may be enforced against the joint 
property of all and the separate property of the defendants served, 
and if they are subject to arrest, against the persons of the de- 
fendants served” (p. 208). 

What is the proper construction of such a statute? Simple 
as it seems when first read, there are not less than four possible 
constructions. 


The first construction is that the statute authorizes a judgment 
which is a judgment against every one of the partners, but with 
execution limited, as to the partners not served, to their interest 
in the joint property. Under this construction, the judgment 
is im personam, and the legal units against whom the judgment 
is obtained are all the partners. 

The second construction is that the judgment is against the 
partnership as a legal unit. Under this construction the judgment 
is in personam, but the legal unit against which the judgment 
is obtained is the partnership. 

The third construction is that the proceeding is, in part, analogous 
to one im rem, “a quasi-judgment in rem.” 

The fourth construction is that the statute authorizes a judg- 
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ment which is, except for form, only a judgment against such of 
the partners as have appeared or been served; but that this judg- 
ment imposes a duty upon those partners to apply joint property 
to the payment of the partnership debt of the plaintiff; and that 
under this judgment the plaintiff may, if such application is not 
voluntarily made, force such application by a levy of execution 
upon joint assets within the jurisdiction. 

We submit that the fourth construction is the proper con- 
struction. Such construction gives the result which the legis- 
lature intended, and it reaches that result without violating any 
legal principle, or distorting the words of the statute from their 
natural meaning. 


The first construction is open to the objection that it author- 
izes a judgment im personam against a person over whom the court 
has never acquired jurisdiction. 

In Pennoyer v. Neff,® Mitchell brought suit in an Oregon court 
against Neff, a non-resident of Oregon, to obtain the payment 
of a sum of money alleged to be due to him for services rendered. 
Neff owned land in Oregon, but there was no attachment of this 
land. Mitchell served Neff by publication in a newspaper, pursuant 
to the provisions of an Oregon statute which authorized such 
service when the defendant after due diligence could not be found 
within the state, and the defendant was not a resident of the 
state but had property therein. Judgment was rendered against 
Neff, execution under that judgment was levied upon the land 
of Neff, and Pennoyer was the purchaser at the execution sale. 
Neff thereafter brought suit against Pennoyer for the recovery 
of the land. 

The Supreme Court of the United States held (Mr. Justice Hunt 
dissenting) that the Oregon court had no jurisdiction to render 
the judgment, and therefore that such judgment was an abortive 
attempt to deprive Neff of his land without due process of law, 
within the meaning of that phrase as used in the fourteenth amend- 
ment to the Constitution of the United States. 

To summarize. There was a money demand against Neff, a 
non-resident of Oregon. In the suit to enforce this, there had 
been neither an attachment of his property, nor service upon 

%95 U.S. 714, 24 L. Ed. 565. 
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him, except by publication, nor an appearance by him. Then the 
judgment of the Oregon court was without any validity and did 
not authorize a sale of his property thereunder, even if no property 
were sold except property in Oregon. 


The second construction is that the judgment is against the 
partnership as a legal unit. The only state in which the opinions 
lend any support to this construction is Oklahoma. See the lan- 
guage used by the courts in Heaton v. Shaeffer ® and Holmes v. 
Alexander.’ But in the later and recent case of 7 aylor v. Quin- 
nett, the Oklahoma court said (p. 243): “There seems to be no 
statute authorizing a suit against a copartnership, as such. A 
partnership liability is, in short, a joint liability of the partners.” 

The statute reads: ‘If the action is against defendants jointly 
indebted upon contract, he [the plaintiff] may proceed against 
the defendants served, unless the court otherwise directs, and if 
he recovers judgment it may be entered against all the defendants 
thus jointly indebted, so far only as that it may be enforced against 
the joint property of all and the separate property of the defendants 
served.” (Italics ours.) 

Does this statute authorize a proceeding against them, the 
partners, or against i, the partnership? To construe the act as 
authorizing a proceeding against i, is, we submit, to distort the 
plain words of the statute from their natural meaning. 


The third construction is that the proceeding is, in fact, analogous 
to one in rem,—‘a quasi-judgment in rem.” 

In Hoffman v. Wight, the court said that the utmost that 
could be claimed for the judgment as against the partner not 
served was that the judgment operated, if not strictly, yet as a 
quasi-judgment in rem as to copartnership property in the juris- 
diction where the judgment was rendered. 

What is a proceeding in rem? 

In Pennoyer v. Neff," the Supreme Court of the United States 


* 34 Okla. 631, 126 Pac. 797, 43 L. R. A. (N. S.) 540, our p. 215. 
7 52 Okla. 122, 152 Pac. 819, 1918D, Ann. Cas. 1134, our p. 215. 
* 109 Okla. 241, 235 Pac. 214, our Da allo: 

*°.1 App. Div. (N. Y.) 514, 37 N.Y. S. 262, our p. 206. 

95 U.S. 714, 24 L. Ed. 565, our p. 239, 
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said (p. 733) that substituted service of process by publication 
was effectual ‘“‘only where, in connection with process against 
the person for commencing the action, property in the State is 
brought under the control of the court, and subjected to its dis- 
position by process adapted to that purpose, or where the judg- 
ment is sought as a means of reaching such property or affecting 
some interest therein; in other words, where the action is in the 
nature of a proceeding 7” rem.” 

And in definition of a proceeding in rem the court said (p. 734): 
“Tt is true that, in a strict sense, a proceeding in rem is one taken 
directly against property, and has for its object the disposition 
of the property, without reference to the title of individual claim- 
ants; but, in a larger and more general sense, the terms are applied 
to actions between parties, where the direct object is to reach 
and dispose of property owned by them, or of some interest therein. 
Such are cases commenced by attachment against the property 
of debtors, or instituted to partition real estate, foreclose a mort- 
gage, or enforce a lien. So far as they affect property in the State, 
they are substantially proceedings in rem in the broader sense 
which we have mentioned.” 

According to the Supreme Court of the United States, then, 
a proceeding im rem, in the strict sense, is a proceeding taken 
directly against property, where the court has jurisdiction to 
make a judgment or decree good against the world, no matter 
who are, or are not, parties to the proceedings. Familiar examples 
of a proceeding im rem in the strict sense are proceedings in the 
admiralty courts and in land courts. 

A proceeding in rem, in the broader sense, may be (a) a pro- 
ceeding commenced by attachment; or (b) a proceeding to parti- 
tion real estate, foreclose a mortgage, or enforce a lien. The court 
did not develop the definition beyond that. 

When a plaintiff seeks a money judgment, he usually seeks 
it only as a means of reaching sufficient property belonging to 
the defendant to satisfy it. The plaintiff’s objective is usually 
the defendant’s property. The plaintiff seeks to reach property, 
but that fact does not make the proceeding a proceeding in rem; 
if it did, most judicial proceedings would be proceedings in rem. 
When Mitchell sued Neff in the Oregon court he sought a judg- 
ment which could be satisfied by an execution on the property 
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of Neff which was within the jurisdiction of Oregon. But that did 
not make the proceeding a proceeding im rem,—at least as that 
expression was defined by the Supreme Court of the United 
States in Pennoyer v. Neff. 

And if, pursuant to an Oregon statute, execution under a judg- 
ment obtained against a non-resident (who had been served only 
by publication) was to be limited to the property of the non- 
resident within the jurisdiction of Oregon, it is plain that such 
judgment would not have been valid even for that limited 
purpose. Such judgment would have no validity at all. The 
fact that execution under the judgment was to be limited to a 
part of the defendant’s property would not make it a proceeding 
im rem. 

Now in proceeding under such a statute as the North Carolina 
statute (p. 208) there might conceivably have been an attach- 
ment (depending on the facts and the provisions of the statutes 
regulating attachments). If there were an attachment, then of 
course the proceeding would be im rem. But usually there will be 
no attachment, and the probing question is whether, when there 
is no attachment, a proceeding under such a statute is a proceed- 
ing in rem. 

The proceeding is not to partition real estate, or to foreclose 
a mortgage. Is it a proceeding to enforce a lien? No; since it 
is well settled that partnership creditors have no lien upon part- 
nership assets (see Lord Eldon’s statement at p. 66). 

Therefore a proceeding under such a statute is not within either 
branch of the Supreme Court’s definition of a proceeding in rem 
“in the broader sense,” and it seems to us very doubtful if the 
Supreme Court would expand the definition sufficiently to include 
such a proceeding. : 


The fourth construction is that the statute authorizes a judg- 
ment which is, except for form, only a judgment against such of 
the partners as have appeared or been served; but that this judg- 
ment imposes a duty upon such partners to apply joint property 
to the payment of the partnership debt of the plaintiff; and that 
under this judgment the plaintiff may, if such application is not 
voluntarily made, force such application by a levy of execution 
upon joint assets within the jurisdiction. 
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In Oakley v. Aspinwall,’ the New York Court of Appeals de- 
cided that such a judgment is, except for form, only a judgment 
against such of the partners as have appeared or been served. 

The old common law was that a judgment against joint debtors 
must be joint. The New York legislature, in passing its joint 
debtor statutes, has scrupulously retained this form. But it is 
only form. 

It seems to us that a similar construction may also be placed 
upon such a statute as the North Carolina statute which has been 
given above. 

As the partners who have not appeared or been served are mere 
formal parties, the question becomes: is it due process of law to 
adjudicate whether the plaintiff is, or is not, a partnership creditor 
in a proceeding in which all the partners have not appeared or 
been served? 

The statements toward the close of the opinion in Sugg v. Thorn- 
ton * indicate that the Supreme Court of the United States would 
hold that this is due process of law. But we are not contending 
that that decision closes the discussion, for on the facts of that 
case the partner who was not a resident of Texas had, after a 
judgment by default in the Texas court, appeared in the Texas 
court and raised the issue whether the plaintiff did have a valid 
partnership claim, and that issue had been decided against him 
(our pp. 222, 223). 

The question has been considered by several state courts. Such 
an adjudication has been held to be unconstitutional in California, 
but in California alone. 

California originally followed the lead given by the New York 
Statutes. But in Tay, Brooks & Backus v. Hawley,*® the court 
expressed the opinion that such a statute was unconstitutional, 
and this expression of opinion probably resulted in the omission 
of such a provision from the Code of Civil Procedure, adopted in 
1873 (our pp. 159, 160); and deflected California from the New York 
lead to the lead given by Alabama in the so-called common-name 
Statute (p. 153). 


414 N. Y. 514, our p. 202. 

132 U. S. 524, 530, 531, 10 Sup. Ct. 163, 165, 33 L. Ed. 447, 449, our 
p. 222. 

*3 39 Cal. 93, our p. 158, 
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But in the other states adopting such a statute the constitu- 
tionality of such a provision has not been challenged, or, if chal- 
lenged, has been sustained. 

In Mason v. Denison,** the partner not served was an infant. 
The court said (p. 615): “The debt being joint, and the judgment 
only against the joint property of the one not taken [the legislature] 
must have supposed that this particular interest would be suffi- 
ciently protected by being represented by one or more in defend- 
ing the suit, and thus the infant would always be secured the 
benefit of the defence of an interested co-defendant. It is just 
that the joint property should be subjected to the payment of 
the debt, both as to the creditor and the debtor.” 

In Kittredge v. Grannis,* the New York Court of Appeals said 
(p. 193): ‘‘Notice to one copartner or joint owner of a claim which 
may be collected out of the joint property undoubtedly may be 
sufficient to give the court jurisdiction to adjudicate upon such 
claim.” 

In Thomas v. Nathan, the constitutionality of the statute 
was challenged, and the court, in sustaining it, said that, in view 
of the principles of law applicable to partnerships, a judgment 
under such a statute covering the partnership property did not 
operate to deprive the partner not served of property without due 
process of law. ; 

In Brooks v. McIntyre,“ the constitutionality of the statute 
was challenged, and the court, in sustaining it, said (p. 322) that 
the statute “merely declares that the judgment shall come in as 
an admission of the defendant’s co-debtor, who has had reasonable 
notice to contest the demand for both, as to the extent of their 
joint liability, and makes liable to execution only such property 
as is held in partnership, and which, from the very nature of that 
tenure, may be appropriated by either to the extinguishment of 
their joint indebtedness. In this the law only compels the de- 
fendants to do that by means of its process, which they were 
legally bound to perform without such intervention.” 

An adjudication by due process of law having been made that 


“411 Wend. (N. Y.) 612, aff’d 15 Wend. 64, our p. 200. 
46 244 N, Y. 182, 155 N. E. 93, our p. 208. 

“65 Fla. 386, 62 So. 206, our p. 169. 

474 Mich. 316, our p. 185. 
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the plaintiff is a partnership creditor, what consequences follow 
under the statute? 

The first consequence is that it becomes the duty of the part- 
ners who have appeared or been served to apply joint assets to 
satisfy that judgment. 

The second consequence is that, if such application is not vol- 
untarily made, the plaintiff may force such application by a levy 
of execution upon joint assets within the jurisdiction. The statute 
provides a sanction. The Supreme Court of Michigan said in the 
case just cited: “ “In this the law only compels the defendants to 
do that by means of its process, which they were legally bound to 
perform without such intervention.’’ 

In this connection it is noteworthy that there is a considerable 
body of authority that, even where there is no statute, a partnership 
creditor may, by a levy of execution on joint assets, compel the 
application of such assets to the payment of the partnership debt, 
even though all the partners have not appeared or been served. 
As early as 1828 the Supreme Court of Pennsylvania had before 
it a case in which one of the partners, named Page, had not been 
served. Gibson, C. J., said: “But for a partnership debt, the en- 
tire property in the specific thing must be sold, even in a judg- 
ment against one of the partners; because through the medium 
of the execution, the law compels him to make the same appli- 
cation of the joint funds to the joint debts, that it was undoubtedly 
competent to him to make voluntarily. . . . I take it to be clear, 
that the interest of Mr. Page in the partnership effects, might 
be sold on a judgment against the others, just as if he had ap- 
peared in the action.” * 

Other authorities, in accord with this statement by Mr. Chief 
Justice Gibson, are Walsh v. Kirby, Johnston v. Mathews,® Pow- 
ers v. Braley,*? and Winters v. Means.** 

If a court of common law may, through the medium of an exe- 


* Brooks v. McIntyre, 4 Mich. 316, our p. 185. 

Taylor v. Henderson, 17 S. & R. (Pa.) 453, 457, our p. 217. 

50 228 Pa. 194, 196, 77 Atl. 452, our p. 217. 

51 32 Md. 363, 368, our p. 182. 

841 Mo. App. 556, 560, our p. 189. 

*825 Neb. 241, 41 N. W. 157, 13 Am. St. Rep. 489, our p. 194. See also 
the dictum in Williams v. Muthersbaugh, 29 Kan. 730, 735, our p. 178. 
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cution, enforce the application by one partner of joint assets to_ 
the discharge of a partnership debt, a fortiort the legislature may | 
make it the duty of each partner so to apply joint assets and may 
provide that such application may be enforced through the medium 
of an execution. 

It seems to us that that is precisely what the legislatures have 
intended to do by such statutes as the North Carolina statute; 
and that therefore the fourth construction (pp. 238, 239) of such a 
statute is the proper construction. 

The sound construction of such a statute would seem to be that — 
the sanction provided by the legislature is a levy upon joint assets 
within the jurisdiction. And it would be an extraordinary product 
of constitutional law if a state, which gives its protection to part- 
nership property and to the conduct of the partnership busi- 
ness within its borders, were not allowed to require the partners 
within the jurisdiction to apply joint property within the jurisdic- 
tion to the payment of partnership debts. 


In Texas and New Jersey there are also statutes which we have 
mentioned under the heading “Serving only some of joint debiors, 
and yet reaching joint assets,” which call for additional comment. 

The form of the Texas statute differs slightly, but only slightly, 
from the form of the North Carolina statute. It provides: “Where 
the suit is against several partners jointly indebted upon contract, and 
the citation has been served upon some of such partners but not 
upon all, judgment may be rendered therein against such parinership 
and against the partners actually served, but no personal judg- 
ment or execution shall be awarded against those not served.” 
(Italics ours.) The North Carolina statute speaks of the action as 
one against defendants jointly indebted, and on this point the Texas 
statute is similar; but the North Carolina statute provides for judg- 
ment against “all the defendants thus jointly indebted,” while the 
Texas statute provides for judgment “against such partnership.” 

The Supreme Court of the United States, in speaking of this 
statute, said that the judgment was one against E. C. Sugg (the 
partner served) individually “and against E. C. Sugg & Bro., 
treating the partnership as a distinct legal entity.” °4 

*4 Sugg v. Thornton, 132 U. S. 524, 531, 10 Sup. Ct. 163, 165, 33 L. Ed. 
447, 449, our p. 222. 
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But this description by the Supreme Court of the United States 
of a judgment under the statute was made prior to the decision 
of the Supreme Court of Texas in Glasscock v. Price,*®» where the 
court said (p. 273) that, while the statutes in some states recog- 
nized partnerships as persons in a qualified sense, the Texas statute 
did not go so far. Under the Texas statute, ‘‘partners not served 
are before the court through service upon one partner, ‘heir agent 
as to partnership affairs, in so far as the court may render a judg- 
ment by which ¢heir interest in the firm property may be reached.” 
(Italics ours.) 

We should suppose that this construction placed upon a Texas 
statute by the highest court in Texas should be accepted as con- 
trolling. (See our pp. 423, 424.) 


In New Jersey, the statute (which goes back to 1771) provides 
that if any of the joint debtors are served, the plaintiff may have 
“judgment and execution against such of them so brought into court, 
and against the other joint debtor or debtors named in the process, 
in the same manner as if they had been all taken and brought 
into court by virtue of the said process.” (See our pp. 195, 196.) 

In United States v. Griefen,*® the court said that perhaps the 
fourteenth amendment to the Constitution of the United States, 
as construed in Pennoyer v. Neff (our p. 239), would render a 
judgment against a non-resident who had not been legally brought 
into court “devoid of any validity, either within or without the 
territory of the state in which it is given.” And in Blessing v. 
McLinden,” the court thought it clear that, under Pennoyer v. 
Neff, no judgment could be given against a non-resident who was 
not brought into court. 

As to the validity of the judgment even within the state, it is 
to be noted that the New Jersey statute raises a question very 
different from that which we have discussed above. For the 
statute does not limit the execution to joint property but on its 
face authorizes the execution to be made out of the separate prop- 
erty of the non-resident, and of course no partner has a right to 


5592 Tex. 271, 47 S. W. 965, our p. 224. 

8673 N. J. L. 195, 197, 62 Atl. 993, our p. 196. 

81 N. J. L. 379, 386, 79 Atl. 347, 350, 35 L. R. A. (N. S.) 312, 316, our 
p. 196. ; 
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partnership debt. Note the construction given to a similar statute 


apply the separate property of a copartner to the payment of a © 


by the Supreme Court of Florida.® 


We pass now to the common-name statutes. Alabama gave 
the lead in passing such a statute (p. 153); and that lead has been 
followed by California (p. 161); Colorado (p. 164); Idaho (p. 172); 
Minnesota (p. 186); Montana (p. 191); Nevada (p. 195); and 
Utah (p. 226). 

We repeat the words of the Alabama statute: “‘Two or more 
persons associated together as partners in any business or pur- 
suit, who transact business under a common name, whether it 
comprise the names of such persons or not, may be sued by their 
common name, and the summons in such case being served on 
one or more of the associates, the judgment in the action binds 
the joint property of all the associates, in the same manner as if 
all had been named defendants, had been sued upon their joint 
liability, and served with process.”’ 

Various constructions have been made of such a statutory provi- 
sion. 


One construction is that a suit under the statute is a proceeding 
im rem. This is, probably, the construction given to it by the 
courts of Alabama. In Yarbrough & Co. v. Bush & Co.,® the 
court said: ‘The action is, therefore, somewhat in the nature 
of a proceeding im rem rather than in personam.” In Comer & 
Trapp v. Reid, the court said: “Our statute . . . is a very pecul- 
iar one. While it requires process to be served on one or more 
of the defendants, yet no personal judgment is rendered against 
the individuals composing the partnership; nor can the property 
or effects of the individual members composing the firm be reached 
by execution, or any other process, sued out for the collection of 
such judgment. Only the partnership effects can be reached or 
subjected by such suit. These are much more the properties of 
a proceeding in rem, than of a suit in personam.” And in Birming- 


8 Bank v. Greig, 43 Fla. 412, 31 So. 239, our p. 169; Thomas v. Nathan, 
65 Fla. 386, 62 So. 206, our p. 169. 

5969 Ala. 170, our p. 154. 

4993 Ala. 391, 9 So. 620, our p. 155. 
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ham Loan & Auction Company v. The First National Bank of An- 
niston °' the court said: “Execution on the judgment obtained, 
will run against the partnership in name, leviable only on its prop- 
erty, being in the nature of a proceeding im rem and not in personam.” 
But contrast Wahouma Drug Co. v. Clay,®* in which the court 
said: “The name by which the defendant is sued, and against 
which the judgment concludes, imports a partnership. . . . Such 
entities may be sued by the name.” 

As to the meaning of the expression “a proceeding in rem,” 
see our pp. 240-242. 


A second construction is that a suit under the statute is a suit 
against the partnership as a legal unit. Under this construction, 
the judgment is im personam, and the persona is the partnership. 
This is the construction adopted by the courts of California, 
Colorado, Montana and Utah. 

In Artana v. San Jose Scavenger Co.,** an illuminating decision, 
the California court said (p. 630): ‘“‘The association, whether it be 
a copartnership or other association of individuals transacting 
business under a common name, is, for the purposes of the section, 
a legal entity distinct from its members, and it is this legal entity 
which is in this action the sole party defendant.” ** (Italics ours.) 

It will be remembered that California in its Practice Act of 1851 
followed the New York lead, but that the court in Tay, Brooks & 
Backus v. Hawley ® expressed the opinion that the provision for 
satisfying the judgment out of the joint property was unconsti- 
tutional as to the defendant not served. Thereafter the California 
legislature adopted the common-name statute, and the California 
courts have construed this as authorizing a suit against a partner- 
ship as a legal unit. But we do not believe that they thereby 
escaped the constitutional question. For the reasons stated 
below (pp. 257-259), we submit that if a statute like the New York 
joint debtor act is unconstitutional, a common-name statute 


§1 100 Ala. 249, 13 So. 945, 46 Am. St. Rep. 45, our p. 155. 

92 193 Ala. 79, 69 So. 82, our p. 155. 8 181 Cal. 627, 185 Pac. 850, our p. 161. 

See also Craig v. Smith, 10 Colo. 220, 15 Pac. 337, our p. 164; Peabody 
v. Oleson, 15 Colo. App. 346, 349, 62 Pac. 234, 235, our p. 164; Gardiner v. 
Eclipse Grocery Co., 72 Mont. 540, 234 Pac. 490, our p. 191; Hammer v. 
Ballantyne, 16 Utah, 436, 52 Pac. 770, 67 Am. St. Rep. 643, our p. 226. 

& 39 Cal. 93, our p. 158. 
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construed as the California courts have construed it is also un- 
constitutional. 


Another construction is that a suit under the statute is a suit 
against the partners described by the common name. Under 
this construction, the judgment is 7m personam, and the persone 
are the partners. 

This is the construction given to the statute by the courts of 
Minnesota. In Gale v. Townsend, the court held that every 
partner served was a defendant. ‘The appellants claim that 
the action provided for in section 38 was not an action against 
the individuals composing the firm or association, but against 
the firm or association as such,—against it as a sort of entity,— 
like an action against a corporation, which is not one against 
the individual stockholders, and to which they, though interested 
in its result, are not parties. But there is nothing in the section 
to indicate an intention to give to an association, not incorporated, 
capacity to be sued as a person. ‘The associates [not the as- 
sociation] may be sued by such common name.’ They [not it] 
are the defendants. ” 

We have seen above that at common law partners who are 
vendees of chattels are sufficiently described by their common 
name (p. 20), and that there is considerable authority that part- 
ners who are grantees of real estate are sufficiently described by 
their common name (p. 20). But at common law partners who 
are defendants are not sufficiently described by their common 
name.” The Minnesota court construes the statute as amounting 
to a change of this rule of the common law, and we think that 
this construction is in accord with the natural meaning of the 
words of the statute. If this construction is adopted, the plain- 
tiff ought to be allowed (a) to treat the judgment as equivalent 
to a command to the partners who are served or appear to apply 
joint property to the payment of partnership debts, and (b) to 
levy upon joint property within the jurisdiction as an appropriate 


%6 45 Minn. 357, 360, 47 N. W. 1064, 1065, our p. 187. 

1 Chitty Pl. 256. “It must be stated with certainty who are the parties 
to the suit; and therefore, a declaration by or against ‘C. D, and Company,’ 
not being a corporation, is insufficient.” See The K ing v. Harrison & Company, 
8 Durnford & East, 508. 
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method of enforcing such command. In a word, if this construc- 
tion is adopted, the result will be the same as under the fourth con- 
struction of the North Carolina statute (pp. 238, 239). 


Probably the cases under such a statute which have provoked 
most discussion are East Denver Municipal Irr. Dist. v. Doherty 
et al., and Nile Irr. District v. Same.®8 These cases require, and 
repay, prolonged consideration, particularly as they present a 
question as to the transmutation, for purposes of suit, of the rights 
and liabilities of them, the partners, into the rights and liabilities 
of it, the partnership. A similar question as to transmutation of 
rights and liabilities is presented in several of our subsequent chap- 
ters (pp. 276-279, 412, 549, 570-573, 587-589, 592-597, 666, 679). 

Actions had been brought in Colorado against “ Henry L. Doherty 
& Co.’”’ Doherty, Frueauff and Brown (apparently all non-residents 
of Colorado) were the partners. Service in the case of the East 
Denver District was made upon Frueauff, and in the case of the 
Nile District upon Brown. In each case an appearance was made 
by “Henry L. Doherty & Co.” Judgments were recovered against 
“Henry L. Doherty & Co.” and were directed to be satisfied out 
of the property of the copartnership (and in the first case out of 
the individual property of Frueauff, and in the second case out 
of the individual property of Brown). These actions were brought 
on the judgments in the District Court for the Southern District 
of New York against Doherty, Frueauff and Brown, and the plain- 
tiffs sought to satisfy the judgments out of their partnership prop- 
erty in New York. 

The court thought that D’Arcy v. Ketchum® and Pennoyer 
v. Neff were decisive against the plaintiffs unless the appearance 
in the Colorado courts in the name of “Henry L. Doherty & Co.” 
could be construed as the appearance of the three partners for a 
qualified purpose. But it held that it could be so construed, and 
therefore that the plaintiffs could have the relief sought. 

Could the Colorado judgments ‘“‘be regarded as in any sense 
rendered in personam against the defendants herein? ... The 
question is whether such appearance in the name of the firm in ac- 

8 293 Fed. 804, our p. 165. 


8 11 How. (U. S.) 165, 13 L. Ed. 648, our p. 204. 
795 U.S. 714, 24 L. Ed. 565, our p. 239. 
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tions brought against the firm was equivalent to an appearance 
by the partners who were not named as parties, and amounted to 
a submission by them to the jurisdiction of the Colorado court. 

There was an appearance on behalf of the firm of Henry 
L. Doherty & Co. in an ‘action against associates.’ Did this appear- 
ance really go for nothing, and does it follow that, because the 
Colorado courts have held that they did not adjudicate any sep- 
arate liability of the partners, there was no adjudication in per- 
sonam?” (pp. 806, 807). 

The learned judge thought that the appearance was their ap- 
pearance (qualified). It was their qualified submission to the juris- 
diction of the court, the qualification being that no judgment 
was to be rendered against them which might be satisfied out of 
anything but their partnership assets. 

He said (p. 808): “In spite of the fact that I have been referred 
to no case which has held that an appearance by a firm in an action 
allowed by statute against ii may be regarded as a subjection of 
the persons of the parties to the jurisdiction of the court for the 
purpose of litigating their liability in respect to firm assets, the 
practice of allowing actions to be brought against a firm as an entity, 
and of allowing appearance and litigation by the firm as such 
entity in such actions is so meaningless, if it is not to be regarded 
as subjecting the persons of the partners to the jurisdiction of the 
court for some purpose, that it seems impossible to reach the result 
contended for by defendants’ counsel.” (Italics ours.) 

Such language arrests attention. We have said before that 
there are two modes of thought, both of which are familiar modes 
of thought (p. 1). Most (if not all) persons have no difficulty 
in thinking of the men who have joined together to carry on a 
business in either of two ways. They have rio difficulty of think- 
ing of them as merged into a composite unit which unit acquires 
is rights and incurs its obligations. But they also have no difficulty 
in thinking of them as not so merged into a composite unit, but 
as so many individuals who acquire rights which are their joint 
rights and incur obligations which are their joint obligations. Both 
modes of thought are so familiar that we believe that most per- 
sons, unless they deliberately keep a very tight rein on their mode 
of expression, will find themselves speaking of such human beings 
sometimes in the one mode and sometimes in the other mode. 
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The portion of the opinion just quoted shows how easy it is, 
even for a strong judge, to slip from the first conception to the 
second, and then back from the second to the first, and then back 
from the first to the second, and all in the same sentence. 

Was a suit under this statute a suit against the partnership 
as a legal unit or was it a suit against the partners described by 
their partnership name? ‘That was the first question requiring 
an answer. 

Either construction of such a statute is thinkable. The Cali- 
fornia courts have construed it to be a suit against a partnership 
as a legal unit (pp. 159-162). The Minnesota courts have con- 
strued it to be a suit against the parties described by their part- 
nership name (pp. 186-188). 

How was the Colorado statute to be construed by the federal 
judge? We submit that the question properly before him was 
not how he would construe such a statute if he were a judge in 
the jurisdiction where it had been passed. The question properly 
before him was what construction would be in accord with the 
construction of the statute taken by the Colorado courts. 

Now the Colorado decisions are, possibly, not so clear as the 
California decisions, but we think it appears quite clearly from 
the decisions that the Colorado courts construe a suit under this 
statute to be a suit against the partnership as a legal unit. Note 
both the decisions given at our pp. 164, 165, and also the rulings 
made by the Colorado court in this very litigation which are 
cited below (p. 254). 

The legal unit, the partnership, was the only party defendant 
in the Colorado proceedings. The appearance was ils appear- 
ance. The judgment was against it. 

That legal unit had been served in a manner provided by the 
Colorado statutes. The Colorado court had acquired jurisdiction 
over it by service. (Cf. the acquisition of jurisdiction over a 
corporation by a proper service.) After it had been served it 
was open to that legal unit to let the plaintiff win by default, or 
to appear and litigate. 

It appeared and litigated. But this appearance gave the court 
no jurisdiction which it had not already obtained by service. That 
is the nub of the whole matter. The learned federal judge notes 
that the Colorado court in the suits in which these very judgments 
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were entered, held that “judgments rendered after a defence made 
in the name of a partnership did not differ in effect from judg- 
ments entered on default” (p. 806); and he also notes that in the 
Nile Irrigation Case the Colorado court had held that “the court 
is without jurisdiction over the person of Henry L. Doherty and 
Frank W. Frueauff . . . neither of them having appeared therein, 
either in person or by attorney” (p. 807). He explains these 
statements as meaning only that the court had not acquired juris- 
diction over the partners not served so that a judgment could 
be rendered against them which might be satisfied out of their 
separate property. That, we submit, is an inadequate explana- 
tion. The thought of the federal judge was not in tune with the 
thought of the Colorado courts. The Colorado courts thought 
of the suit as a suit against the partnership as a legal unit, and 
that zt was the sole party defendant. 

It is quite true that, in Cox v. Harris,” the Supreme Court 
of Alabama had held that, after a judgment had been obtained 
against the common name, further proceedings might be taken 
on that judgment so as to make the partners parties, and there 
are expressions in the Colorado opinions which indicate that 
the Colorado courts would make a similar decision. But all this 
is beside the point. There had been no such further proceedings 
in Colorado. The plaintifis were not even attempting to use the 
Colorado judgment as a basis for such further proceedings in New 
York (we are not intimating any opinion as to whether they would 
have succeeded in that attempt if they had made it). The plain- 
tiffs were proceeding on judgments which had been rendered not 
against them, the three partners, but against it, the partnership. 

There was no sharp practice in entering an appearance in 
the name of “Henry L. Doherty & Co.” as a preliminary to con- 
testing the plaintifi’s claim. The partnership, as a legal unit, 
was the defendant, and the only defendant, and such an appear- 
ance was the only permissible appearance. 

The construction given to this common-name statute by the 
Colorado courts is the same as that given to it by the California 
courts. And the California court held, in Ariana v. San Jose 
Scavenger Co.,’* that a demurrer must be made in the name of the 


7148 Ala. 538, our p. 154. 
72 181 Cal. 627, 185 Pac. 850, our p. 161. 
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partnership, and that a demurrer filed in the name of a partner 
was not even entitled to be considered; that it did not purport to 
be the demurrer of any party to the action because “‘the only party 
defendant was the San Jose Scavenger Company, a partnership.” 

We submit that the statute should have been construed in a 
manner harmonious with the thought of the Colorado courts; 
and that, if so construed, the appearance was the appearance of 
the partnership, as a legal unit, and that therefore the court did 
not, through such appearance acquire any jurisdiction, im personam, 
over the three partners. The appearance was not their appearance, 
qualified or unqualified. 

(We may digress for a moment to note that, even if the appear- 
ance had been ¢heir appearance, the federal court had no precedent 
for holding that it was their appearance (qualified). It is familiar 
law in nearly all states that a person may appear specially to 
challenge the jurisdiction of a court, but the thought is certainly 
novel that a person may appear for the purpose of litigating a 
claim against him, acknowledge that the court has jurisdiction, 
and nevertheless make an effective reservation that if judgment 
goes against him it shall only be satisfied out of a part of his as- 
sets. In National Union Fire Insurance Co. v. Dickinson," the 
Supreme Court of Washington held that under the statutes of 
that state there could be no qualified appearance by A ‘“‘as a mem- 
ber of the firm of D. & Co., and not otherwise.”’) 


Could the result reached in the Doherty cases properly have 
been reached on some line of reasoning other than that taken by 
the learned federal judge? 

We have known it to be contended that, although we are right 
in saying that the Colorado judgments were judgments against 
it, the partnership, nevertheless that giving relief on those judg- 
ments against the partners, to the extent of their partnership 
assets, was merely a question of procedure. 

We believe that this contention is entitled to careful considera- 
tion, but that, after being carefully considered, it will be seen 
to be unsound. 

Under the federal statute enacted pursuant to the full faith and 
credit clause of the Constitution of the United States, judgments 

7392 Wash. 230, 159 Pac. 125, 1918C, Ann. Cas. 1042, our p. 229. 
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rendered in one state “shall have such faith and credit given to | 
them, in every court within the United States, as they have, by | 
law or usage, in the courts of the state from whence the said records 7, 
are or shall be taken.” (See p. 205.) q 

Now this does not mean that they shall necessarily have precisely 
the same effect in another jurisdiction as they did in the jurisdiction 
where rendered. The Supreme Court of the United States said 
in Sistare v. Sistare:"* “Although mere modes of execution pro- 
vided by the laws of a State in which a judgment is rendered are 
not, by operation of the full faith and credit clause, obligatory 
upon the courts of another State in which the judgment is sought 
to be enforced, nevertheless if the judgment be an enforcible 
judgment in the State where rendered the duty to give effect to 
it in another State clearly results from the full faith and credit 
clause, although the modes of procedure to enforce the collection 
may not be the same in both States.” 

The question therefore arises whether, when a judgment has 
been obtained against a partnership as a legal unit, the grant of 
relief thereunder in another jurisdiction against the partners, 
limited to satisfaction out of partnership assets, may be justified 
as a mode of procedure to enforce the collection of that judgment. 

Suppose three persons are doing business in New York as part- 
ners and are also sole shareholders in a Colorado corporation 
engaged in the same business. No one, we think, would contend 
in such case that an action on a judgment obtained in the Colorado 
court against the corporation could be maintained in New York 
against the partners. 

It is fundamental that a judgment in personam is effective only 
against the legal unit or units who were parties to the proceeding 
in which such judgment was rendered, and that the assets of one 
legal unit can not be taken to satisfy a judgment against another 
legal unit. 

Therefore, if the partnership in Colorado had been a legal unit 
for all purposes, there would have been no basis for contending 
that an action on a judgment obtained against it in Colorado, 
bare of further proceedings thereon against the partners (p. 254), 
could be maintained in New York against the partners. 


™218 U.S., 1, 26, 30 Sup. Ct. 682, 690, 54 L. Ed. 905, 914, 28 L. R. A. 
(N. S.) 1068, 1079. 
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But it was not a legal unit for all purposes. The basic concep- 
tion of the Colorado partnership law is in accordance with the 
common law—the rights and obligations are the rights and ob- 
ligations of them, the partners, and not of it, the partnership. 
The statute in question did not change the common law. The 
basic conception was not disturbed. All that the statute did was 
to give partnership creditors a cumulative remedy. They might, 
if they so chose, bring suit against the partnership as a legal unit. 

In Peabody v. Oleson,” the Colorado Court of Appeals, speaking 
of the common-name statute, said (p. 349): “The above section 
only provided a method of suing a partnership in addition to the 
remedy then existing. . . . But this statutory remedy is cumulative 
merely. It was not intended to displace the other. The right, 
in case of a partnership liability, to sue all the members of the 
firm by their several individual names, and obtain a joint judg- 
ment against them as partners, still exists.”’ (Italics ours.) 

It is a curious situation. The rights and obligations are the 
rights and obligations of them, the partners; but for purposes of 
suit by a creditor they may be regarded as the rights and obligations 
of it, the partnership. 

Such a statute raises questions the difficulty of which ought 
not to be belittled. 

Let us assume that Adams, Brown and Clark are partners doing 
business in the name of Adams & Co., and that for partnership 
purposes a promissory note signed “Adams & Co.” is issued to the 
plaintiff. What legal unit or units were the makers of that note? 

The holder may choose to bring suit on the note against Adams, 
Brown and Clark. In such case, the court will hold Adams, Brown 
and Clark to be the makers and will give judgment against them 
accordingly. 

But the holder may choose to bring suit on the note under the 
Statute against “Adams & Co.” He serves Adams, but does 
not serve Brown and Clark. Under the statute, as construed 
by the Colorado courts, the plaintiff has now brought a suit against 
the partnership as a legal unit. That legal unit appears and pleads 
non assumpsit. Its counsel argues that the statute merely per- 
mits suit to be brought against a partnership as a legal unit, but 
that of course no suit against such legal unit can be maintained 

© 15 Colo. App. 346, 62 Pac. 234, our p. 164. 
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except on a liability incurred by it, and here the liability was not 
incurred by it, but by them,—Adams, Brown and Clark. And in 
proof of his assertion he points out that if the plaintiff had chosen 
to sue Adams, Brown and Clark, the court would have held that 
Adams, Brown and Clark were the makers of the note. 


We do not believe that there is any chance that this argument | 


would prevail in Colorado. But the argument brings out the fact 
that, in order to make such a statute function, it must be con- 
strued to permit the plaintiff, for purposes of suit, to transmute 
the partnership liabilities of them, the partners, into the liabilities 
of it, the partnership. 

This argument not prevailing, the issue under non assumpsit 
is decided against the defendant “Adams & Co.” and judgment 
is entered against it. The plaintiff proceeds to levy execution 


= 
@g 
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on the partnership assets. Brown and Clark seek to prevent any — 


proceedings under such execution which will affect their interests 
in the partnership assets. Their counsel argues that the assets 
are the assets of the partners and that they can not be taken to 
satisfy a judgment against another legal unit. 

Should this argument prevail? We think it raises a constitu- 
tional question. The statute will not function so that a judgment 
obtained thereunder may be satisfied out of partnership assets 
unless the statute is construed to permit the plaintiff, for purposes 
of suit, to transmute the partnership assets of partners (including 
those who have neither appeared nor been served) into the assets 
of it, the partnership. 

It seems to us that there is just as much—neither more nor 
less—force to the argument by Brown and Clark that their in- 
terests in the partnership assets should not be so transmuted, as 
there is force to the argument by partners who have neither ap- 
peared nor been served that their interests in partnership assets 
should not be reached by a proceeding under a statute like the 
New York joint debtor act. If there is a constitutional objection 
to reaching their interests by a proceeding under a statute like 
the New York joint debtor act, as the California court held in 
Tay, Brooks & Backus v. Hawley,’® we are unable to see how that 
objection is obviated by departing from the New York lead and 
enacting a common-name statute. 

7 39 Cal. 93, our p. 158. 
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But most courts have held, and we believe have rightly held, 
that there is no constitutional objection to reaching partnership 
assets within the state of partners who have neither appeared nor 
been served in a proceeding under a statute like the New York 
joint debtor act. (See pp. 244-246.) And, if that is sound, then 
there is no constitutional objection to letting such a statute as 
the Colorado common-name statute function by transmuting, for 
purposes of suit, the partnership assets within the state of them, 
the partners, into the assets of it, the partnership. 

The New York statute and the Colorado statute are simply 
two modes of accomplishing the same result. 

The constitutional objection by Brown and Clark being over- 
ruled, the Colorado court holds that the assets of them, the partners, 
are transmuted into the assets of it, the partnership, for the purpose 
of satisfying the judgment which the plaintiff has obtained. By 
the transmutation of liabilities, and also of assets, the statute is 
made to function. 

And now, in support of the result reached by the court in the 
Doherty cases, this argument is made: In Colorado, when the 
plaintiffs obtained a judgment against it, the partnership, the 
partners who had neither appeared nor been served could not 
successfully resist a transmutation of their partnership assets 
into the assets of it, the partnership, for the purpose of satisfying 
that judgment; and if they can not successfully resist such trans- 
mutation in Colorado they can not successfully resist such trans- 
mutation in New York. 

The argument is that under the full faith and credit clause 
the judgment is entitled to have the same effect in New York 
that it has in Colorado,—that the Colorado effect is, by the full 
faith and credit clause, projected into New York. 

But this argument crashes into D’Arcy v. Ketchum,” and we 
think that it is D’Arcy v. Ketchum, and not the argument, that 
Survives the crash. It seems to be clear that the Supreme Court 
of the United States will uphold the principle of D’Arcy v. Ketchum 
and will not let it be undermined. 

In Hail v. Lanning,’ the Supreme Court of the United States 
referred to D’Arcy v. Ketchum and said (p. 169): ‘This court decided 


711 How. (U. S.) 165, 13 L. Ed. 648, our p. 204. 
OT U.S: 160) 23D. Bay 271. 


260 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


that the act of Congress was intended to prescribe only the effect 
of judgments where the court by which they were rendered had 
jurisdiction; and that, by international law, a judgment rendered 
in one State, assuming to bind the person of a citizen of another, 
was void within the foreign State, if the defendant had not been 
served with process, or voluntarily made defence, because neither 
the legislative jurisdiction nor that of the courts of justice had 
binding force. This decision . . . we adhere to as founded on ~ 
the soundest principles of law.” 

And in Goldey v. Morning News,” the court said (p. 521): “Tha 
judgment is rendered in one State against two partners jointly, after 
serving notice upon one of them only, under a statute of the State 
providing that such service shall be sufficient to authorize a judg- 
ment against both, yet the judgment is of no force or effect in a 
court of another State, or in a court of the United States, against 
the partner who was not served with process. D’Arcy v. Ketchum 
and Hall v. Lanning, above cited.” 

In Hoffman v. Wight, a strong court unanimously held that 
a judgment in New Jersey under a statute like the New York joint 
debtor act (the parties had by stipulation agreed that the effect 
of the judgments there in question was the same as the effect of 
judgments of a like character recovered in the courts of New York) 
could not be enforced in another state even to the extent of reaching 
joint assets. 

Similarly, partners who had not appeared or been served in 
Colorado could not be forced in New York to allow their partner- 
ship assets to be taken to satisfy the Colorado judgment against 
it, the partnership. 

We conclude therefore that the result reached in the Doherty 
cases can not be supported on the ground that, although the 
Colorado judgments were judgments against it, the partnership, 
nevertheless giving relief in New York on those judgments against 
them, the partners, to the extent of their partnership assets, was 
merely a question of procedure. 

On this, the learned federal judge who decided the Doherty 
cases would, we think, agree with us. His mind moved swiftly 
to the conclusion that the plaintiffs could not obtain the relief 


7 156 U.S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517. 
% 1 App. Div. (N. Y.) 514, 37 N. Y. S. 262, our p. 206. 


STATUTES AS TO SUITS (ORDINARY PARTNERSHIPS) 261 


sought unless the appearance in Colorado in the name of “Henry 
L. Doherty & Co.” amounted to a qualified submission to the 
jurisdiction of the court by them, the partners. 

Therefore the nub of the whole matter is whether the Colorado 
court acquired by that appearance any jurisdiction, in personam, 
against the partners. And it seems to us to be clear that the 
Colorado statute ought to have been construed in a manner con- 
sistent with the conception of the Colorado judges, and that, if 
so construed, the appearance was not an appearance (not even 
a qualified appearance, if there can be such a thing) by the partners, 
but was only an appearance by it, the partnership. 

The Colorado court had already acquired a jurisdiction, in 
personam, over that legal unit by proper service upon it, and the 
jurisdiction of the Colorado court was not enlarged when that 
legal unit appeared. 

We can bring out our thought that the jurisdiction was not 
enlarged through the appearance by putting four cases: 

1. Suppose the plaintiffs in the Doherty cases had chosen to 
sue under the provisions of the Colorado statutes which follow 
the New York joint debtor act (for Colorado has followed the 
New York lead as well as the Alabama lead, as will appear from 
§ 48 of the Code of Civil Procedure set forth at our p. 163). The 
plaintiffs bring suit against Doherty, Frueauff and Brown. They 
serve Frueauff, but not Doherty or Brown. Frueauff defaults. 
Could the plaintiffs have satisfied the judgment out of partnership 
assets in New York? We think that the learned federal judge 
would agree that they could not. 

2. But now suppose that Frueauff did not default, but appeared 
and litigated. Could the plaintiffs have satisfied the judgment 
obtained after the litigation out of partnership assets in New 
York? We think that the learned federal judge would agree 
that such appearance had not enlarged the jurisdiction of the 
Colorado court, and therefore that the judgments could not be 
So satisfied in New York. 

3. The plaintiffs chose to proceed not under § 48 (following 
the New York lead) but under § 14 (the common-name statute). 
Service was made upon the partnership, a legal unit, in a manner 
authorized by the Colorado statutes,—to wit, by service upon 
Frueauff. Suppose there had been a default. The learned federal 
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judge was clear that a judgment could not be satisfied out of part- 
nership assets in New York. 

4, The defendant was the partnership, a legal unit. It did not 
default, but appeared and litigated. How can it be maintained 
that by the appearance of that legal unit, the partnership, over 
which the court already had jurisdiction by service, the jurisdic- 
tion of the Colorado court was somehow enlarged so that it from 
that time on had jurisdiction (qualified) over other legal units 
also? 

How can it be maintained that the result in case 4 is so radically 
different from the result in case 2? 


In conclusion on the Doherty cases, we submit: 

1. That the actions in New York could not be maintained 
unless the defendants had appeared in the Colorado suits; and 

2. That they had not appeared in those suits. The appearance 
made was the appearance of the partnership, a legal unit, and an 
appearance by i was, under Colorado law, the only permissible 
appearance. 


This discussion will lead the thoughtful reader to inquire whether 
we can be quite sure that the Supreme Court of the United States 
will permit a judgment rendered in New York under the joint 
debtor act to be enforcible even in New York out of joint assets 
over the protest of a non-resident of New York who neither ap- 
peared nor was served. 

Let us put side by side some of the decisions by the Supreme 
Court of the United States which have been stated above: 

In Pennoyer v. Neff! it was held that a judgment rendered in 
Oregon against a non-resident who had neither appeared nor been 
served was invalid, even for the purpose of satisfaction out of assets 
which were in Oregon. It was invalid because, under the four- 
teenth amendment to the Constitution of the United States, it 
was an attempt to deprive the non-resident of his property with- 
out due process of law. 

But Pennoyer v. Neff was not a partnership case. 

In Flexner v. Farson,’* the court held that service in Kentucky 


81.95 U. S. 714, 24 L. Ed. 565, our p. 239. 
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upon a former agent of partners who were non-residents of Kentucky 
was not valid; the question there presented was whether it was 
valid for the purpose of obtaining a judgment enforcible out of 
Kentucky, but from the reasoning of the court it would seem 
that the judgment was not valid for any purpose. 

In Sugg v. Thornton, on the other hand, the court held that 
a judgment rendered under the Texas statute (which the Texas 
courts have construed to be like a judgment under the New York 
joint debtor act, but which the federal court said authorized a 
judgment “treating the partnership as a distinct legal unit”’) 
was not void against a non-resident who had neither appeared 
nor been served before the judgment was rendered. But it is to 
be noted that the non-resident, after the judgment was rendered, 
had appeared in the Texas court and had raised the issue that the 
plaintifi’s claim was not a valid partnership claim, and that issue 
had been decided against him.** 

In this state of the authorities, we do not think it can be said 
to be clear that the Supreme Court of the United States will, 
if and when the question is presented, hold that a judgment ren- 
dered under a statute like the New York joint debtor act will be 
enforcible even out of joint assets in the jurisdiction which renders 
it as against a non-resident who neither appeared nor was served. 

In Hoffman v. Wight, there is some indication in the opinion 
that it had occurred to the court that Pennoyer v. Neff might 
make doubtful the validity, against a non-resident who had neither 
appeared nor been served, of a judgment even if the only ques- 
tion were whether the judgment could be satisfied out of partner- 
ship assets in the jurisdiction where the judgment was rendered. 

But, although it can not be said to be clear, yet we believe that 
the Supreme Court of the United States will hold, if and when 
the question is presented, that a judgment rendered under a statute 

$3132 U. S. 524, 10 Sup. Ct. 163, 33 L. Ed. 447, our p. 222. 

8 The question in Sugg v. Thornton was whether the judgment should be set 
aside,—that is, whether it was void for all purposes. The decision is there- 
fore not more than a decision that the judgment would be good for purposes 
of satisfaction out of partnership property in Texas. It may be noted that 
the court said: “If the suit or proceeding is intended to affect property in 
Texas,” &c. The court said nothing about the property in Wyoming and 
the Indian Territory. 

85 1 App. Div. (N. Y.) 514, 37 N. Y. S. 262, our p. 206. 
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like the New York joint debtor act will be enforcible out of joint 
assets in the jurisdiction which renders it over the protest of a non- 
resident who neither appeared nor was served. 

What is a deprivation of property without due process of law 
under the meaning of the fourteenth amendment to the Constitu- _ 
tion of the United States? That is not a question susceptible of 
answer by any rigid formula. In the last analysis it is a question 
of what seems to the court to be fair. And, as bearing on that, the 
Supreme Court of the United States will give consideration to what 
has been usual,—what has in fact been accepted as fair. It will 
give consideration to the fact that many such statutes have been 
passed and have been acted upon over a long period of time. It 
will give consideration to the fact that, except in California (p. 
159), the constitutionality of such statutes has not been chal- 
lenged, or, if challenged, has been sustained by the state courts 
(pp. 169, 185, 200). It will give consideration to the fact that most 
(if not all) persons would feel that a state which gives its pro- 
tection to partnership property and to the conduct of the part- 
nership business within its borders should be allowed to provide — 
some facile remedy for the adjudication of the justness of claims 
alleged to be partnership claims, and for the satisfaction of such 
claims, if found to be just, out of such partnership property, pro- 
vided reasonable care is taken to protect the interests therein of 
non-resident partners. And we think it will conclude that reason- 
able care is taken, if the state requires that at least one of the part- 
ners should be served (or appear), for it would not only be the 
duty of such partner to notify his copartners, but it would also 
be to his self-interest to do so in order to obtain the assistance of 
his copartners in resisting any claim which ought to be resisted. 


We pass now to the statutes in Iowa, Nebraska, New Mexico, 
Ohio and Wyoming. We think that these statutes provide that 
a partnership may (not must) be treated as a legal unit for the 
purpose of being either a party plaintiff or a party defendant; but 
we doubt if it can be said to be clear that this construction of the 
statutes has been adopted except in Iowa and Nebraska. 

In Ohio it is provided that a partnership may sue or be sued 
by the usual or ordinary name which it has assumed, or by which 
it is known, and in such case it shall not be necessary to allege 
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or prove the names of its individual members; that the partner- 
ship may be served by leaving a copy of a specified paper at its 
usual place of doing business, or with any member of such part- 
nership; that an execution on a judgment rendered against a 
partnership firm by its firm name shall operate only on the part- 
nership property, and that the members of a copartnership, 
against which a judgment has been rendered by the firm name, 
may be made parties to the judgment by action (p. 210). 

It is also to be noted that, in the Revised Statutes of 1860, it 
was provided that the partnership might be served by leaving 
a copy at “their” usual place of business, but that this was changed 
later to read “its” usual place of business (p. 210). 

Leading cases construing these statutes follow: 

In Insurance Company v. Carnahan the court held that the 
partnership, not the partners, was the plaintiff, and that conse- 
quently when one of the partners died and the partnership was 
thereby dissolved, there was no plaintiff and all proceedings taken 
thereafter were void. ‘The action was in abeyance, and could not 
proceed until somebody who succeeded to the ownership of the 
chose in action had been substituted for the defunct partnership 
firm. The action could no more proceed in the name of the late 
partnership than a suit could be prosecuted in the name of an in- 
dividual plaintiff who has died.” 

In Whitman v. Keith*’ the court said: “The purpose of this 
Statute was to give to every partnership of the kind which it de- 
Scribes, a status in court as a person, an artificial or ideal person, 
it is true, but still the status of a person, who is regarded as the 
owner of the partnership property and rights in action, and is 
responsible for the partnership debts and liabilities of every kind.” 
But the holding in that case was that, although proceedings in 
garnishment were instituted against a partnership, an action 
could be maintained against the partners because of the untrue 
answer made by the partnership when garnisheed. The liability 
of the partnership could be treated as the liability of the partners. 
An act done in the name of the partnership could, at the plain- 
tiff’s option, be treated as the act of the partnership, or the act 
of the partners. 


“63 Ohio St. 258, 58 N. E. 805, our p. 213. 
* 18 Ohio St. 134, 144, our p. 211. 
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In Byers v. Schlupe,* the court declined to construe the statute 
as involving the treatment of the partnership as a legal unit on 
the matter there brought before the court. There was a usual 
place of doing the partnership business in Ohio; but the partners 
were non-residents of Ohio. The validity of an attachment made 
on partnership property depended upon whether it had been 
made against a defendant or defendants non-resident of Ohio, 
The court held that it was made against non-resident defendants. 
“The members of a partnership do not form a collective whole, 
distinct from the individuals composing it; nor are they collectively 
endowed with any capacity of acquiring rights or incurring ob- 
ligations. The rights and liabilities of a partnership are the rights 
and liabilities of the partners. .. . A partnership is not, in our 
judgment, a legal entity, having, as such, a domicile or residence 
separate and distinct from that of the individuals who con- 
stitute it.” 


In Nebraska the statutes follow the Ohio lead (pp. 191, 192). 
In Leach v. Milburn Wagon Co.,® the court said: “The statute 
makes the firm a distinct entity,’ and similar statements have 
frequently been made by the Nebraska courts. We think it is 
clear law in Nebraska that a partnership may be treated as a 
legal unit for the purpose of being either a party plaintiff or a 
party defendant. 


In Wyoming there are statutes which follow the Ohio lead 
(there are also other statutes following the New York lead). We 
have found no authoritative statement by the Wyoming courts 
as to the construction of the statutes following the Ohio lead. 


In Iowa, we find the commissioners who drafted the Revised 
Statutes of 1860 saying: “We recognize in a copartnership a party 
other than, and different from any of, or all its members—having 
a purse of its own—that a creditor of it has a right to sue i/, and 
get a judgment against if and levy on its goods.” (Italics in — 
the original.) On pp. 175, 176 we have traced the Iowa legislation 


8 51 Ohio St. 300, 38 N. E. 117, 25 L. R. A. 649, our p. 212. Contrast 7 
Fitzgerald v. Grimmell, 64 Iowa, 261, 20 N. W. 179, our p. 176. 

89 14 Neb. 106, 108, 15 N. W. 232, our p. 193. 

%*” Commissioners’ Report. 
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from 1860 to the present time, and have seen that there is at 
present a provision that “actions may be brought by or against 
a partnership as such, or against all or either of the individual 
members thereof, or against it and all or any of the members 
thereof.” 

The Iowa courts have frequently said that, under the code, a 
partnership is a legal unit. (See pp. 176, 177.) And the Iowa 
court has decided, contrary to the decision of the Ohio court on 
the same point, that a partnership may be regarded as an actual 
resident of a county in which business is done. “A partnership, 
under our statute, is a legal entity, known to and recognized by 
law. It may sue and be sued, and it must have a residence, and 
we do not think this must necessarily be at the same place where 
the partners or either of them have an actual residence.” 9! We 
think it is clear law in Iowa that a partnership may be treated 
as a legal unit for the purpose of being either a party plaintiff or 
party defendant. 


In New Mexico it is provided: “Suits may be brought by or 
against a partnership as such, or against all or either of the in- 
dividual members thereof; and a judgment against the firm as 
such may be enforced against the partnership’s property, or that 
of such members as have appeared or been served with summons.” 
We have found no authoritative statement by the New Mexico 
courts as to the construction of this statute. 


A word may also be said as to some other statutes. Connecticut 
has some provisions for temporarily describing partners plaintiff 
or defendant by the partnership name. If Adams, Brown and 
Clark are doing business under the name of “Adams & Co.” then 
“it shall not be necessary to insert the names of the partners, 
provided the partnership name is stated; and the plaintiff shall 
have the right, within the first three days of the court to which 
the process is returnable, to amend it without costs by inserting 
the names of the partners” (p. 166). 

In Maritime Bank v. Rand,* the court said that such amend- 

* Fitzgerald v. Grimmell, 64 Iowa, 261, 20 N. W. 179, our p. 176. Contrast 


Byers v. Schlupe, 51 Ohio St. 300, 38 N. E. 117, 25 L. R. A. 649, our p. 212. 
% 24 Conn. 9, 14, our p. 167. 
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ment made no change of parties. ‘‘ Before this is done, the mem 
bers are all represented and included in the company name, an 
adding their individual names, is only pointing them out mor 
specifically.” 

See also the provisions in West Virginia (p. 231), and Wis- 
consin (p. 232). 

In Georgia there are statutes following the New York lead 
But there is an additional provision that “judgments entered up, 
or executions issued, in favor of or against copartners, when the 
partnership style is used therein instead of the individual names 
of such persons composing said firm, shall be good.” 


Reviewing all the statutes to which reference has been made in 
this chapter some large facts emerge so that they can be seen clearly. 

1. Very few of the statutes confer upon the partners any facility 
for suing which they do not have at the common law. We have 
already seen that it is simpler to name a corporation as the sole 
party plaintiff than it is to name all the partners as parties plain- 
tiff, after having taken care to ascertain what persons were partners 
at the time the particular cause of action arose (pp. 22, 23). The 
legislatures have seldom granted to the partners an advantage 
like this corporate advantage. 

The only states in which we have found statutes granting this 
advantage to any extent whatever are Connecticut (pp. 166, 167), 
Georgia (p. 171), Iowa (pp. 175, 176), Nebraska (pp. 191, 192), New 
Mexico (p. 197), Ohio (p. 210), West Virginia (p. 231), and 
Wyoming (p. 233). And the extent to which it is granted in 
Connecticut and West Virginia is slight. 

The statutes are usually confined to suits against partners. 
The legislatures have usually given relief only to the creditors of 
the partners. In a word, the legislatures have seldom given to 
the unincorporated associates themselves an advantage like the 
advantage which they could have obtained by compliance with 
the laws regulating the formation of corporations. 


2. In the eight states (enumerated in point 1) where some 
facility has been given to the partners with respect to bringing 
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suits, the statutes in three of the states,—Connecticut, Georgia 
and West Virginia would seem to be merely procedural. 

Any statute under. the operation of which no change is made 
in the legal unit or units in whom the rights are vested or upon 
whom the burden of the obligations rests, but by force of which 
convenient methods are furnished for asserting such rights or en- 
forcing such obligations, may properly be described as merely 
procedural. (See pp. 42, 43.) 

Any statute, therefore, which merely permits the partners to 
be described by the partnership name is procedural only. The 
Connecticut statute is clearly such a statute. We think that the 
statutes in Georgia and West Virginia call for a like construction. 


3. Are the statutes in Iowa, Nebraska, New Mexico, Ohio 
and Wyoming which permit suit by (as well as against) a partner- 
ship as a legal unit properly described as merely procedural? 

All these statutes, we think, contemplate that it, the partnership, 
rather than they, the partners, may be the sole party plaintiff 
(as well as the sole party defendant). 

If a statute has the effect of making the rights and obligations 
acquired or incurred in the conduct of the partnership business the 
rights and obligations for all purposes of it, the partnership, rather 
than of them, the partners, it would be more than procedural. 
In what legal unit or units are rights vested? Upon what legal unit 
or units does the burden of obligations rest? These questions are 
questions of the substantive law,—are indeed fundamental ques- 
tions of the substantive law. 

But a statute such as those in Iowa, Nebraska, New Mexico, 
Ohio and Wyoming does not have that effect. None of them can 
be said to have abolished the common law. It is still proper for 
partners to sue as at the common law. Such a statute gives a cumu- 
lative remedy only. It permits rights and obligations to be re- 
garded as the rights and obligations of it, the partnership, rather 
than of them, the partners, for purposes of suit only. 

It authorizes suits to be brought as though, pro hac vice, the 
substantive law had been changed. On the one hand, such a statute 
furnishes a method of suit, and this connotes mere procedure; but, 
on the other hand, the method of suit which is furnished involves 
transmuting rights and obligations of some legal units into the 
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rights and obligations of another legal unit, and this connotes sub- 
stantive law. 

We can think of no way of describing such statutes which is both 
brief and accurate. It is accurate (although not brief) to describe 
them as statutes which lie between statutes which clearly are merely 
procedural and statutes which clearly relate to the substantive law. 


4. Turning to suits by partnership creditors, we find a very 
large number of statutes which make it easier than it is at the 
common law for alleged partnership creditors to have the justness 
of their claims adjudicated, and, in case the claims are established 
as just, to obtain satisfaction therefor. 

But very few of these statutes involve the treatment of the 
partnership as a legal unit. 


No such treatment is involved in any of the statutes which 
relieve the creditor from the necessity of suing all the partners. 
No such treatment is involved in any of the statutes which re- 
lieve the creditor from the necessity of obtaining the appearance 
or serving all the partners. No such treatment is involved in 
any of the statutes which provide that a judgment recovered in a 
suit in which only some of the partners appeared or were served 
shall not block the creditor from thereafter obtaining relief against 
the other partners (pp. 233-237). 


And the courts have been nearly, although not quite, unanimous 
that statutes like the North Carolina statute, which permit a 
creditor to reach joint assets although all the partners have not 
appeared or been served, do not involve such treatment. Here, 
indeed, we begin to find a little divergence in the authorities. 
The Oklahoma courts did at one time speak as though such a 
statute involved the treatment of a partnership as a legal unit; 
but it would seem from the recent case of Taylor v. Quinneit ® that 
the courts of Oklahoma no longer make such a construction of such 
a statute. 


The statute in Texas varies in its phraseology from the North 
Carolina statute. The Supreme Court of the United States held, 
* 109 Okla. 241, 235 Pac. 214, our p. 215. 
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in Sugg v. Thornton, that under the Texas statute a partnership 
might be treated “‘as a distinct legal entity’’; but in Glasscock v. 
Price,*° a decision by the Supreme Court of Texas made at a later 
time than the federal decision, the court said that, although in 
some states statutes had been enacted authorizing suits to be 
brought by or against partnerships in their firm names, thus recog- 
nizing them as persons in a qualified sense, ‘“‘our statutes do not 
go so far”; that they merely make provisions with respect to 
cases “‘when the partners are sued.” It seems to us that the 
construction of this Texas statute is not a federal question, and 
therefore that the construction of the Supreme Court of Texas 
ought to be accepted as the authoritative construction. 


When we come to the common-name statutes we find great 
conflict in the authorities. Alabama seems to treat a suit under 
such a statute as a proceeding in rem (pp. 153-156); Minnesota 
treats it as a suit against the partners described by the common 
name (pp. 186-188); California, Colorado, Montana and Utah 
treat it as a suit against the partnership as a legal unit (pp. 159- 
163, 164, 165, 191, 226). In the other states which have adopted 
this statute—Idaho (p. 172), and Nevada. (p. 195), we have found 
no authoritative statements by the courts. 

But here is a statute which, according to the courts of four 
states—California, Colorado, Montana and Utah—does show the 
legislative intent that suit may be brought against a partnership 
as a legal unit. 


And then, finally, there are in Iowa, Nebraska, New Mexico, 
Ohio and Wyoming statutes which, we think, show the legislative 
intent to be that suit may be brought against a partnership as a 
legal unit. 


5. In all the states in which there are statutes permitting suits 
by a partnership as a legal unit (Iowa, Nebraska, New Mexico, 
Ohio and Wyoming), or against a partnership as a legal unit (Cali- 
fornia, Colorado, Iowa, Montana, Nebraska, New Mexico, Ohio, 
Utah and Wyoming) it would seem to be clear that such statutes 


132 U.S. 524, 531, 10 Sup. Ct. 163, 165, 33 L. Ed. 447, 449, our p. 222. 
% 92 Tex. 271, 47 S. W. 965, our p. 224. 
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will be construed as giving a cumulative remedy only. All the de- 
cisions that we have found so hold.” 


6. If the legislature of a particular state has shown its intent 
that a partnership may be treated as a legal unit—that it may 
be either a party plaintiff or a party defendant—such statute 
may in fact have an influence (we do not pause to inquire whether 
it should have any such influence) upon the courts in deciding 
whether it is proper for them to treat a partnership as a legal unit 
even in a case where the partnership is not a party plaintiff or 
defendant. Thus in Nebraska the courts, in cases dealing with 
the questions which we have discussed under the heading of the 
application of joint assets by the voluntary act of the partners 
to purposes other than the payment of joint debts (pp. 65-78), 
have felt free to answer those questions on the assumption that 
the partnership is a legal unit. Roop v. Herron was such a case. 
It did not involve the question whether a partnership could be 
a party plaintiff or defendant, but we find the Nebraska court 
saying: “A partnership is a distinct entity, having its own prop- 
erty, debts, and credits. For the purposes for which it was created 
it is a person, and as such is recognized by the law.” It is also 
to be noted that in Iowa the court, in Fitzgerald v. Grimmell,® 
in dealing with the question whether a partnership may be re- 
garded as an actual resident of a county in which business is done, 
decided the case on the principle that a partnership under the Iowa 
statutes is a legal entity. (But the Ohio courts have not been in- 
fluenced to give such an effect to the statutes, and Byers v. Schlupe® 
is a decision contrary to Fitzgerald v. Grimmell.) 

It follows that, when we are seeking to learn whether at the 
common law a partnership is treated as a legal unit without 
legislative sanction therefor (Book I, Chapter II, pp. 29-140), 


% Davidson v. Knox, 67 Cal. 143, 7 Pac. 413, our p. 160; Hawley Bros. Co. 
v. Brownstone, 123 Cal. 643, 56 Pac. 468, our p. 161; Peabody v. Oleson, 15 
Colo. App. 346, 62 Pac. 234, our p. 164; Winters v. Means, 25 Neb. 241, 41 
N. W. 157, 13 Am. St. Rep. 489, our p. 194; Good v. Red River Valley Co., 
12 N. Mex. 245, 78 Pac. 46, our p. 197; Whitman v. Keith, 18 Ohio St. 134, 
our p. 211. 

15 Neb. 73, 80, 17 N. W. 353, 355, our p. 193. 

6 64 Iowa, 261, 20 N. W. 179, our p. 176. 

51 Ohio St. 300, 38 N. E. 117, 25 L. R. A. 649, our ps 212. 
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the persuasive force of Nebraska and Iowa decisions may be 
slight in other jurisdictions which have no similar statutes. It 
will be found that a large number of the decisions upon which 
the advocates of the entity theory rely are from Nebraska or 
Towa. 


7. The legislatures have very frequently passed statutes pro- 
viding methods of suit applicable to ordinary partnerships. In 
the statement of the statutes given above (pp. 152-233), although 
we have occasionally gone into the history that lies back of a par- 
ticular statute now in force, ordinarily we have given only the 
present statutes. But back of the present statutes there is usually 
a long list of predecessor statutes showing that the legislatures 
have repeatedly considered these matters, and have from time to 
time expressed their will as to what the law should be. 

Now out of the very large number of such statutes that have 
been passed only a few evidence any intent on the part of the 
legislature that an ordinary partnership should be treated, even 
for purposes of suit, as a legal unit. Most of the statutes proceed 
on the basis that the suits are by, or against, them, the partners, 
and are not by, or against, it, the partnership. 

It seems to us that the history of these statutes shows that 
the legislatures intend to keep in their own hands the grant of 
facilities of suit, approximating the corporate facilities, and that 
it is therefore not the function of the courts to take to themselves 
a concurrent jurisdiction and to grant such facilities in cases 
where the legislatures have not granted them. It may be proper 
for a court to point out what it considers would be a desirable 
change, but it ought to await an amending legislature, and not 
to take to itself the function of making such change. 

The statutes as to methods of suit now in force, considered 
together with their predecessors, have an important bearing on 
the question whether the legislatures intend to keep to themselves 
the decision as to when ordinary partnerships are to be treated 
as legal units. The history of these statutes shows that the legis- 
latures do intend to keep in their own hands the treatment of a 
partnership as a legal unit, even when such treatment is for 
Purposes of suit only. The natural inference is that, a fortiori, 
they intend to keep in their own hands the treatment of a part- 
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nership as a legal unit when questions, which are clearly questions 
of the substantive law, are involved. 

We rely in part upon the statutes reviewed in this chapter for 
the statement, made at p. 12 in the Outline, that a study of the 
pertinent legislation in the various states in this country would 
seem to show that it is still the intent of the legislatures to keep to 
themselves the decision as to when bodies of men are to be treated 
as legal units. 

And we should hope that there might be general agreement 
that, if such is the legislative intent, it is not proper for the co s 
to take to themselves a concurrent jurisdiction. 


CHAPTER IV 
AN ORDINARY PARTNERSHIP IN BANKRUPTCY 


Section 5 of the United States Bankruptcy Act of 1898 provided: 

“a. A partnership, during the continuation of the partnership 
business, or after its dissolution and before the final settlement 
thereof, may be adjudged a bankrupt. 

“b. The creditors of the partnership shall appoint the trustee; in 
other respects so far as possible the estate shall be administered as 
herein provided for other estates. 

“c. The court of bankruptcy which has jurisdiction of one of the 
partners may have jurisdiction of all the partners and of the ad- 
ministration of the partnership and individual property. 

“d. The trustee shall keep separate accounts of the partnership 
property and of the property belonging to the individual partners. 

“e. The expenses shall be paid from the partnership property and 
the individual property in such proportions as the court shall 
determine. 

“f. The net proceeds of the partnership property shall be ap- 
propriated to the payment of the partnership debts, and the net 
proceeds of the individual estate of each partner to the payment of 
his individual debts. Should any surplus remain of the property 
of any partner after paying his individual debts, such surplus shall 
be added to the partnership assets and be applied to the payment 
of the partnership debts. Should any surplus of the partnership 
property remain after paying the partnership debts, such surplus 
shall be added to the assets of the individual partners in the propor- 
tion of their respective interests in the partnership. 

“g. The court may permit the proof of the claim of the partner- 
ship estate against the individual estates, and vice versa, and may 
marshal the assets of the partnership estate and individual estates 
So as to prevent preferences and secure the equitable distribution 
of the property of the several estates. 

“h. In the event of one or more but not all the members of a 


Partnership being adjudged bankrupt, the partnership property 
275 
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shall not be administered in bankruptcy, unless by consent of the 
partner or partners not adjudged bankrupt; but such partner of 
partners not adjudged bankrupt shall settle the partnership business 
as expeditiously as its nature will permit, and account for the 
interest of the partner or partners adjudged bankrupt.” ? 
Section 1, dealing with the meaning of words and phrases, pro- 
vided (subdivision 19) that “‘persons’ shall include corporations, 
except where otherwise specified, and officers, partnerships and 
women,” and § 14, dealing with discharges, provided that “any 
person may, after the expiration of one month and within thi 
next twelve months subsequent to being adjudged a bankrupt, 
file an application for a discharge.” 


What is the effect of these provisions? 

Assume, for the moment, that these provisions amount to @ 
adoption of the entity theory of partnership law. Then, we sub- 
mit, it should be recognized at once that the federal law and the state 
law do not harmonize. Under the Bankruptcy Act, the assets and 
liabilities will be the assets and liabilities of it, the partnership, 
while under state law (which is, at least as a general rule, based upon 
the aggregate theory, pp. 29-140), they will be the assets and 
liabilities of them, the partners. 

The partnership is adjudicated a bankrupt, and a trustee i 
bankruptcy is elected. What assets pass to that trustee? 

Section 70 provides that the trustee shall be vested by operation 
of law with the title of the bankrupt to all property which prior to 
the filing of the petition he could by any means have transferred or 
which might have been levied upon and sold under judicial process 
against him. Now we are proceeding on the assumption that the 
bankrupt is it, the partnership; not they,.the partners. But the 
partnership assets under state law belong to them, the partners. 
Therefore, if § 70 is taken literally, no assets whatever will pass to 
the trustee, and the adjudication of the partnership as bankrupt 
will be without benefit to the partnership creditors. 

Congress can not have intended that. The adjudication of the 
partnership can be made to function for the benefit of creditors 
only by some construction of § 70 under which, if a partnership 
is adjudged bankrupt, title to all partnership assets shall pass to 

130 Stat. 544. 
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the trustee from the persons in whom the title to such assets is 
vested under state law, whether such persons are parties to the 
bankruptcy proceedings or not. 

Is such a construction justified? It is not justified by anything 
in the language of § 70 itself, and, if it is justified, the justification 
must be found in the fact that such a construction is necessary to 
carry out an intent evidenced by other sections of the Act. 

If we assume that it is the intent of Congress that title to all 
partnership assets shall pass to the trustee from the persons in whom 
the title to such assets is vested under state law, whether such per- 
sons are parties to the bankruptcy proceedings or not, the further 
question arises whether such a statutory enactment is constitutional. 
It may be urged that the persons from whom title is taken and who 
are not parties to the proceedings are, by proceedings under such 
astatute, deprived of their property without due process of law. No 
court has yet, so far as we are aware, considered that question; 
but we think that the Supreme Court of the United States will 
hold, if and when the question is raised, that it is constitutional for 
Congress to transmute the property of the partners into the prop- 
erty of the partnership for the purpose of administration in bank- 
ruptcy proceedings. 

It should also be recognized that, conversely, it will be necessary, 
in order that the bankruptcy proceedings shail function, to 
transmute the debts of the partners into the debts of the partner- 
ship. A bankrupt without debts is a contradiction in terms. 

Now the partners will of course raise no objection to having their 
debts transmuted into the debts of some other legal unit. But 
their creditors may object. We shall not discuss how far, if at all, 
Congress could constitutionally go in transmuting the debts of one 
legal unit into the debts of another legal unit in any case where such 
transmutation prejudiced the creditors. We shall assume that, if 
the Bankruptcy Act justifies the conclusion that Congress intends 
that partnership debts shall be transmuted, the Act also calls for 
the conclusion that Congress intends that partnership creditors shall 
not be prejudiced by such transmutation. 

Partnership creditors can be protected by turning the liability 
of the partners to their creditors into a liability of the partners 
to the partnership to pay it an amount sufficient to pay its debts. 
The advocates of the entity theory have usually, from the time of 
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Cory (pp. 36-38), urged that this should be the nature of t 
liability of partners. If it is assumed that the entity theory has bee 
adopted by Congress, it may, we submit, also be assumed t 
Congress intended to adopt this familiar conception of the nat 
of a partner’s liability with respect to partnership debts. 

In this connection it may be noted that the weight of authorit 
in the lower federal courts is that a partnership, if treated as 
legal unit, is never insolvent so long as any partner is solvent.2. Tha 
means that the partnership, if treated as a legal unit, has in i 
assets claims against the partners to pay it an amount sufficien 
to pay its debts. 

The recognition of the facts (1) that if a partnership is treated 
a legal unit under the Bankruptcy Act the federal and state laws 
do not harmonize, and (2) that a transmutation of assets an 
liabilities is therefore necessary in order to make the Act function, 


*In Vaccaro v. Security Bank of Memphis, 103 Fed. 436, 43 C. C. A. 279, 
it was held that a partnership is not insolvent so long as the partnership prop- 
erty, together with the property of the individual partners which may 
reached for the partnership debts, is sufficient to pay its indebtedness; and 
that this is true although the only partner whose individual estate is sufficient 
to render the partnership solvent has died. 

In In re Forbes, 128 Fed. 137, 139, Judge Lowell said: “It is impossible to 
declare a partnership insolvent so long as the partners are able to pay its 
debts and theirs, whether out of joint or separate estate, and so the courts 
have generally held that a partnership is not insolvent unless by the insolvency 
of all its partners.” 

In In re Griffith, 280 Fed. 878, it was held that a petition praying that a 
partnership, but not its members, be adjudged a bankrupt because of the 
insolvency of the firm must be dismissed, there being no allegation that the 
members of the partnership were insolvent, or that firm assets, combined 
with the assets of the members in excess of their individual debts, were in- 
sufficient to pay the partnership debts. : 

See also In re Samuels, 215 Fed. 845; In re Y. oung, 223 Fed. 659; In re Kobre, 
224 Fed. 106; Titus v. Maxwell, 281 Fed. 433, 438; Gallagher v. Hannigan, 5 F. 
(2d) 171, 175, 273 U. S. 667, 47 Sup. Ct. 470, 71 L. Ed. 830; Baker v. Bates- 
Street Shirt Co., 6 F. (2d) 854, 858; In re Russell, 7 F. (2d) 508. 

But contrast In re Bertenshaw, 157 Fed. 363, 85 C. C. A. 61; In re Anderson 
Motor Co., 18 F. (2d) 1001. 

In Liberty National Bank v. Bear, 48 Sup. Ct. 252, 255, note 9, the court 
said that the case before it did not involve the question “upon which the 
lower federal courts have differed in opinion—whether a partnership can be 
deemed insolvent as an entity when the individual partners are solvent.” 
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seems to us essential to any understanding of the problems that 
have arisen in the interpretation of the Act. 


We will consider three groups of cases: 

1. Where the partnership was adjudged bankrupt, and each of the 
partners was also adjudged bankrupt at the same time. 

2. Where the partnership was adjudged bankrupt in an involun- 
tary proceeding, but one or more of the partners were not 
subject to involuntary adjudication. 

3. Where the partnership was adjudged bankrupt, but one or 
more of the partners, although subject to adjudication, were 
not in fact adjudged bankrupt at the same time that the part- 
nership was adjudged bankrupt. 


1. Where the partnership was adjudged bankrupt, and each of the 
partners was also adjudged bankrupt at the same time. 

This is the usual case. In such case, the authorities still give 
results which, in the main, are the same as those worked out pre- 
viously by bankruptcy courts. 

If the entity theory has been adopted, and the partnership has 
among its assets a claim against each partner that he shall pay to 
it an amount sufficient to enable it to discharge its debts, it should 
logically follow that it could prove this claim against the partner 
in competition with his other creditors, just as a corporation may 
prove its claim against a shareholder who is its debtor in competi- 
tion with the other creditors of the shareholder. This was Cory’s 
contention. (See pp. 36-38.) 

But it is clear that the partnership can not. Subdivision f of § 5 is 
explicit: the net proceeds of the individual estate of each partner 
is to be appropriated to the payment of his individual debts, and 
it is only the surplus (if any) which is to be added to the partner- 
ship assets and to be applied to the payment of the partner- 
ship debts. 

The claim of the partnership is deferred. To say that the partner- 
ship is the debtor to partnership creditors, and that it has a deferred 
claim against each partner to require him to pay it an amount suffi- 
cient to enable it to discharge its debts is simply to clothe the old rule 
(pp. 56-61) in an entity dress. As a mode of expression, it may be 
said that the partnership estate is a legal unit, that the separate estate 
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is another legal unit, and that the partnership estate has a deferr 
claim against the separate estate. But there is no adequate reason 
on the entity theory, why the claim should be deferred (pp. 60, 61). 

On this matter, the result of the aggregate theory survives. The 
form of expression changes, but the substance remains unchanged 
On the very important question whether partnership creditors ma 
compete with separate creditors for satisfaction out of separate 
assets, the aggregate theory gives one result and the entity theory, 
logically applied, gives the opposite result; and the Act in §5 
explicitly confirms the result given by the aggregate theory. 

Indeed, in at least one respect the Act, in so far as it does not con- 
firm the old law, moves away from the entity theory rather than 
toward it. The general rule under the old law was that joint cred- 
itors could not compete with separate creditors for satisfaction 
out of separate assets. But there were certain exceptions to that 
rule; Lindley noted that there was an exception where there was no 
joint estate, and another exception in the case of fraud, and another 
exception in the case of distinct trades.* 

Now in Farmers’ Bank v. Ridge Ave. Bank,’ the question was 
whether under the Act there was still an exception in case there 
were no joint assets. The court held that such exception could not 
survive the explicit language of § 5f,—that the partnership claim 
was only a deferred claim even in such case. 

The reasoning of the court in Farmers’ Bank v. Ridge Ave. 
Bank gives some basis for an argument that the distinct-trade 
exception has not survived.® 

On the other hand, in one respect the old law is changed, and gives 
a result like that which would be produced by the entity theory. 
The classic differentiation was a differentiation of separate rights 
and liabilities from joint rights and liabilities, rather than from 
partnership rights and liabilities. See our pp. 51, 52. Note that 

‘Lindley, Partnership, ist ed., pp. 1002-1007. He also noted (p. 1002) 
an exception in favor of a petitioning creditor where one member only of a 
firm is made bankrupt on the petition of a creditor of the firm. 

*240 U.S. 498, 36 Sup. Ct. 461, 60 L. Ed. 767, L. R. A. 1917A, 135. 

*As to distinct trades, see Somerset Potters Works v. Minot, 10 Cush. 
(Mass.) 592, 598; Matter of Rieser, 19 Hun (N. Y.,), 202, aff’d 81 N. Y. 629 
(but see Second National Bank v. Burt, 93 N. Y. 233). As to common-partner 


cases, see McCruden v. Jonas, 173 Pa. St. 507, 34 Atl. 224, 51 Am. St. Rep. 
774, our p. 132; Re Buckhause, 2 Low. (U. S.) 331, our p. 130. 
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in Hoare v. Oriental Bank ° the House of Lords construed the Bank- 
ruptcy Act there in question as permitting a joint creditor, who 
was not a partnership creditor, to compete with partnership cred- 
itors for satisfaction out of joint assets which were partnership 
assets. But the language of § Sf is that “the net proceeds of the 
partnership property shall be appropriated to the payment of the 
partnership debts.”’? (Italics ours.) 


Whether the results logically following from the entity theory 
have been adopted, may also be tested by inquiring how the courts 
have construed subdivision g of § 5 which provides that “the court 
may permit the proof of the claim of the partnership estate against 
the individual estates, and vice versa, and may marshal the assets 
of the partnership estate and individual estates so as to prevent 
preferences and secure the equitable distribution of the property 
of the several estates.” 

In In re Telfer,’ there had been, in form, a loan by the partner- 
ship toa partner. To state the matter in language made familiar to 
the reader by our earlier discussions (pp. 96-114), Adams had 
signed a note payable to Adams & Co. The trustee of the partner- 
ship sought to prove this note as a claim against Adams in compe- 
tition with other separate creditors of Adams, and relied upon the 
provisions of subdivision g. 

The court held that he was not entitled to do so, holding that the 
substantive rights of creditors respectively of the partnership and 
of its individual members had not been changed; and that subdivi- 
sion g must be read in connection with subdivision f. 

It said (pp. 231, 233): “No objection is made to the proof of the 
partnership claim nor to a transfer to the partnership assets of 
any surplus that may remain of [Adams’] individual estate after 
the claims of his separate creditors are satisfied. The objection 
is to the alleged right of the partnership through its trustees to 
share pro rata in that estate. Proof, but not sharing, is mentioned 
in5g. To permit sharing upon proof allowed under that paragraph 
is to ignore most important relations attending a partnership, 


§L.R.2 App. Cas. 589. 

7See Strause v. Hooper, 105 Fed. 590; In re Nashville Laundry Co., 240 
Fed. 795, 

8184 Fed, 224, 


282 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


where as here the partnership and its members are alike insolvent 
and adjudged bankrupts. . . . As we understand these decisions, 
one principle to be deduced from them is we think that the rule of 
distribution prescribed by § 5f is not to be varied by anything per- 
missible under §5g, where the partnership and the individual 
members are all adjudged bankrupts and the estates of all are 
before the court, and as here are unaffected by preference or 
fratid,° * 

At the common law, which is at least as a general rule based 
upon the aggregate theory, a partnership is not recognized as a 
legal unit so that it may have a claim against a partner (p. 23). 
The decision in Jn re Telfer is that § 5g works no change in the sub- 
stantive rights of partnership creditors as contrasted with individual 
creditors. The partnership may, indeed, have a claim against 
the partner, but it is a deferred claim. 

On this matter also, the result of the aggregate theory survives. 
The form of expression changes, but the substance remains un- 
changed. 

What effect does §5g have? If the separate estate had been 
swollen at the expense of the partnership estate by a fraud, a court 
would probably give appropriate relief.!° The provisions of § 5g 
would be appropriate for application in such a case to “secure 
the equitable distribution of the several estates.” In other words, 
the fraud exception (pp. 126-128) survives. And a set of facts, 
not involving fraud, in which the provisions of § 5g were also ap- 
plicable, is stated in the margin." 

* Earlier authorities are cited in the opinion. For a later opinion, accord, 
see In re Wells, 298 Fed. 109, 113. 

See In re Denning, 114 Fed. 219, 220; Ryan v. Cavanagh, 238 Fed. 604; Mc- 
Elroy v. Allfree, 131 Iowa, 518, 108 N. W. 119, cited in note 154 at our p. 127. 

Jn ve Effinger, 184 Fed. 728. Adams, Brown and Clark had issued to a 
bank some notes signed Adams & Company. Adams had indorsed, and, as 
security for his indorsement, had given a deed of trust upon real estate which 
was his separate property. There was due to the bank $6000. The bank 
obtained $5000 from a sale of the real estate. The dividends payable to the 
bank out of partnership assets amounted to $2500. The court held that 
the partnership assets formed the primary fund for the payment of the notes. 
Therefore, instead of paying only $1000 out of the partnership estate (and 
thereby benefiting other partnership creditors to the extent of the $1500 
not used), $1000 should be paid to the bank and a further $1500 should be 
paid out of the partnership estate into the separate estate of Adams. 
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With regard to proof by unsecured or secured creditors against 
both the partnership and the separate estates the law continues 
to be as stated at pp. 62-65. 

With regard to making up exemptions to partners out of the 
partnership property, the act would seem to have made no change 
in the law.” 


After considering all the matters mentioned above (pp. 279-283) 
we come to the conclusion that, where all the partners are adjudi- 
cated bankrupt at the same time that the partnership is adjudi- 
cated bankrupt, the Act, in the main, gives the same results as 
were given by the decisions made prior to its passage. 


We said above that we would consider three groups of cases. 
We pass to the second. 


2. Where the partnership was adjudged bankrupt in an involuntary 
proceeding, but one or more of the partners were not subject to in- 
voluntary adjudication. 

There have been numerous decisions in the lower federal courts 
that a partnership might be adjudged bankrupt in an involuntary 
proceeding, even if there were some obstacle which blocked adjudg- 
ing all the partners bankrupt. 

In In re Dunnigan," one of the two partners was an infant. The 


12Section 6 of the Bankruptcy Act provides: “This Act shall not affect 
the allowance to bankrupts of the exemptions which are prescribed by the 
State laws in force at the time of the filing of the petition in the State wherein 
they have had their domicile for the six months or the greater portion thereof 
immediately preceding the filing of the petition.” 

May a bankrupt have such exemption made up out of partnership prop- 
erty? That depends upon the state statute, properly construed. See Jen- 
nings v. William A. Stannus & Son, 191 Fed. 347; In re Aurora Hardware Co., 
287 Fed. 164, and authorities cited. 

If under state law the exemption may be made up out of partnership prop- 
erty, the fact that a partnership may be adjudged a bankrupt is no sufficient 
reason for not permitting it to be so made up in bankruptcy proceedings in 
which the partnership and the individual partners had been adjudged bank- 
rupt. In re Aurora Hardware Co., 287 Fed. 164; In re Deadwiler v. Fortson, 
293 Fed. 762. 

1895 Fed. 428. It may be noted that in In re A. &. M., L. R. [1926] Ch. 274, 
the English court held that there could be no adjudication under the statute 
there in question where all the partners were infants. 
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court held that an adjudication should be made against the adult 
partner, and the partnership, but that the petition should be dis- 
missed as to the minor partner. 

There is also authority that if one of the partners has died," or 
become insane,” an adjudication against the partnership may be 
made. 

Section 4 provides that ‘“‘a wage-earner or a person engaged 
chiefly in farming or the tillage of the soil” shall not be adjudged 
an involuntary bankrupt; and there is also authority that if one 
of the partners is a wage-earner, or a person engaged chiefly in 
farming or the tillage of the soil, an adjudication against the partner- 
ship may be made."® 

Some other cases are cited in the margin.” 

In Liberty Nat. Bank v. Bear, the Supreme Court expressed its 
approval of such decisions, saying (p. 255): ‘We can not believe 
that Congress intended to limit and weaken the broad provision 
of §5a permitting a partnership to be adjudged a bankrupt, by 
making it essential to such an adjudication that the partners should 
also be adjudged bankrupts individually. So to hold would make it 
impossible, in an involuntary proceeding, to adjudge bankrupt a 
partnership as a separate entity, although it was insolvent and had 
committed an act of bankruptcy, if any of the partners could not 
be adjudged a bankrupt because he had not committed an individual 
act of bankruptcy or was a person exempt from such an adjudica- 
tion, or for any other adequate reason.” And it quoted (p. 255, 
note 10) from an article by the late Judge Hough in which he said 
that §5a “sympathetically interpreted secures to the creditors a 
prompt seizure of firm assets,—without regard to dead, insane, 
absent, dormant or secret partners, who, as experience shows, are 


14 See In re Wells, 298 Fed. 109, in which authorities contrary as well as in 
accord are cited; In re Lomont, 9 F. (2d) 407. 

'S In re L. Stein & Company, 127 Fed. 547, 62 C. C. A. 272. 

‘6 Dickas v. Barnes, 140 Fed. 849, 72 C. C. A. 261; In re R. F. Duke & Son, 
199 Fed. 199. 

"In re Meyer, 98 Fed. 976, 39 C. C. A. 368. In In re Dixon, 18 F. (2d) 
961, where an adjudication of a married woman as a partner was set aside, 
it does not clearly appear from the opinion whether the partnership was, 
or was not, adjudged bankrupt. 

8 48 Sup. Ct. 252. 


ORDINARY PARTNERSHIPS IN BANKRUPTCY 285 


commonly used by the active members to harass and obstruct 
those holding just demands against the firm.” !” 


It is probable that in such cases the courts would hold § 5h to be 
inapplicable unless the creditors had an adequate remedy for the 
full satisfaction of their claims against the partner or partners not 
adjudged bankrupt. Protection of creditors is the first object of a 
bankruptcy act; the creditors ought to have either (a) an adequate 
remedy for the full satisfaction of their claims against at least one 
of the partners, or (b) the right to an administration of the assets by 
a bankruptcy court. The sound construction of § 5h would seem 
to be that it gave the privilege of settling the partnership affairs 
to a partner, not adjudicated bankrupt, in case, but only in case, the 
creditors had an adequate remedy against him for the full satisfac- 
tion of their claims.” 


Where the partnership has been adjudicated bankrupt, but a 
partner was not subject to involuntary adjudication, may his 
property nevertheless be drawn into the bankruptcy court for 
administration? We have seen that, under the entity theory as 
usually expounded (p. 38), each partner is under a liability to the 
partnership to pay it a sum sufficient to pay its debts; that § 5f 
prevents the logical application of the entity theory; but that 
the results of § 5f may be stated, in entity language, by saying that 
the partnership has a deferred claim against the partner. 

Then it may well be that the partnership can collect something 
from its debtor, the partner. If the partner is an infant, of course 
the partnership can collect nothing. But unless the partner is 
under a disability, the partnership may collect from him all his as- 
sets (not exempt under the provisions of § 6), less the amount of his 
separate debts, which are needed to pay partnership debts. We 
say “less the amount of his separate debts,” because of § 5f. 

The trustee of the partnership should be allowed to collect that 
amount from him, and to employ any reasonable methods to as- 
certain the amount due. Thus the partner not adjudged bankrupt 


18 Col. L. Rev. 599, 604. 

2 See In re Dunnigan, 95 Fed. 428; Marnet Oil & Gas Co. v. Staley, 218 
Fed. 45; Francis v. McNeal, 228 U. S. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029, 
L. R. A. 1915E, 706, our p. 286. 


286 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


may be required to file schedules of all his assets and liabilities, 
just as though he had been adjudicated bankrupt, because this is a 
reasonable method to ascertain the amount due from him to the 
partnership.”* 

If a partner is dead, and his separate estate is being administered 
in a state court, the bankruptcy court may well leave to the state 
court the application of separate assets to the separate debts. 
All the bankruptcy court wants is that the surplus should be as- 
certained and turned over to it.” 


We said above that we would consider three groups of cases. 
We pass to the third. 


3. Where the partnership was adjudged bankrupt, but one or more of 
the partners, although subject to adjudication, were not in fact adjudged 
bankrupt at the same time that the partnership was adjudged bank- 
rupt. 

Here we are dealing with cases where on the facts the adjudica- 
tion of such partner was not blocked by a disability, an exemption 
based on occupation, or by any other cause, but he nevertheless 
was not adjudicated. 

In Francis v. McNeal,” creditors filed a petition against Francis 
and two other men, alleging that they were partners, and that 
they were bankrupt individually and as a firm. Francis denied 
that he was a partner, but by a judicial proceeding it was deter- 
mined that he was. The firm was adjudged bankrupt. Apparently 
there was no obstacle which blocked adjudging Francis a bankrupt, 
but the fact was that no adjudication against him was made. 
There was no solvent partner. The trustee sought to reach the 
separate estate of Francis and draw it into the bankruptcy court 
for administration, and the court decided that he was entitled to 
do so. 


In Liberty National Bank v. Bear,” W. L. Becker, Sr., and W. L. 


*t Dickas v. Barnes, 140 Fed. 849, 72 C. C. A. 261; In re R. F. Duke & Son, 
199 Fed. 199; Armstrong v. Fisher, 224 Fed. 97; In re Sugar Valley Gin Co., 
292 Fed. 508. See also Ft. Pitt Co. v. Diser, 239 Fed. 443. 

2 See In re Wells, 298 Fed. 109, 112. 

*8 228 U.S. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029, L. R. A. 1915E, 706. 

24.48 Sup. Ct. 252. 
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Becker, Jr., were partners doing business under the name of Roanoke 
Provision Company. The Liberty National Bank was a partner- 
ship creditor, and recovered judgment in a Virginia court in July, 
1920. This judgment was duly docketed and became, under the 
laws of Virginia, a lien upon the real estate of the judgment debtors. 
In August, 1920, an involuntary petition in bankruptcy was filed 
against the provision company, as a partnership composed of the two 
Beckers. The partnership was adjudged bankrupt. Apparently 
there was no obstacle which blocked obtaining an adjudication 
also against the two partners, but the fact was that the petition 
contained no prayer that they be adjudged bankrupt individually, 
and no such adjudication was then made. In April, 1921, the 
Beckers filed separate voluntary petitions in bankruptcy, and each 
was adjudged a bankrupt. 

The issue before the court was solely between Bear, as trustee 
of the separate estates, and the bank. Although the bank’s claim 
was originally a partnership claim, it had obtained a lien upon the 
separate property of the partners (see ‘our p. 25), and its right 
under this lien was superior to the rights of unsecured separate 
creditors, unless the lien was void under the provisions of the 
Bankruptcy Act. 

It was void, under § 67f, if, but only if, it had been obtained 
within four months prior to the filing of a petition in bankruptcy 
against the Beckers. The trustee contended that the petition filed 
in August, 1920, “was, in effect, a petition against the individual 
partners, as well as the partnership, and the adjudication was, in 
effect, an adjudication that the individual partners as well as the 
partnership were bankrupts; that is, that the adjudication that the 
partnership was a bankrupt necessarily imported an adjudication 
that the individual partners were also bankrupts.” 

But the court declined to sustain this contention. It said that 
the contention disregarded entirely the principle established by the 
Bankruptcy Act that a partnership may be adjudged a bankrupt 
as a separate entity without reference to the bankruptcy of the 
partners as individuals. It pointed out differences in the provisions 
of the Act of 1898 from those in the Act of 1867. It noted that it 
had long been the established rule in the lower federal courts that a 
partnership might be adjudged a bankrupt as a separate entity, 
under a voluntary or involuntary petition, irrespective of any ad- 
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judication of bankruptcy against the individual partners, and said 
(p. 255): “‘ This rule, often announced, is based upon the plain wor 
of the Bankruptcy Act. The specific provision in § 5a that a part- 
nership—a person within the meaning of the Act—‘may be adjudged 
a bankrupt’ distinctly implied that it may be adjudged a bankrupt 
as a separate entity without reference to the bankruptcy of the 
individual partners.” 

From some of the statements made by the Supreme Court in 
Francis v. McNeal (p. 286) one might, perhaps, have supposed that, 
in a case where there was no obstacle which blocked an adjudica- 
tion of all the partners, the Supreme Court would hold that an ad- 
judication of the partnership was equivalent to an adjudication of 
the partners. The Supreme Court did not decide to the contrary 
until the question was squarely presented so that a decision was 
necessary.”° 

It is to be noted that the decision in Liberty National Bank vy. 
Bear was upon the effect of adjudging the partnership bankrupt as 
to liens upon the separate property of the partners. 


It remains to consider the effect upon the partners of a discharge 
granted to the partnership. 

In Myers v. International Trust Co., the suit was brought against 
A and B, partners, to hold them individually liable upon notes made 
in the partnership name (S. A. & H. Myers), and indorsed by A and 
B. The defence was that the individual liabilities of the defendants 

had been discharged by a composition in a prior proceeding in 
bankruptcy. 

Partnership creditors had filed a petition praying that the firm 
of S. A. and H. Myers be adjudged a bankrupt. There was no — 
prayer that the partners be adjudged bankrupts individually. A 
partnership schedule, signed and sworn to by the partners, was 
filed, showing the partnership property and listing the partnership 
creditors. In this the plaintiff’s notes were listed as unsecured 
debts of the partnership, with no statement that they were indorsed; 


* See Liberty National Bank v. Bear, 265 U. S. 365, 44 Sup. Ct. 499, 68 L. 
Ed. 1057; Meek v. Center County Banking Co., 268 U. S. 426, 45 Sup. Ct. 560, 
69 L. Ed. 1028; Myers v. International Trust Co., 273 U.S. 380, 47 Sup. Ct. 372, 
711, Bd. 692: 

* 273 U. S. 380, 47 Sup. Ct. 372, 71 L. Ed. 692. 
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and each of the partners stated that he had no individual debts and 
no individual assets that were not exempt. 

Thereafter, before any adjudication, the partners offered terms of 
composition to the creditors, the consideration therefor was de- 
posited in court, the composition was confirmed and the considera- 
tion distributed among the partnership creditors. The plaintiff, 
as a creditor of the partnership listed in the schedule, received its 
proportion of the consideration, which it credited on the notes 
before bringing the present suit. 

No offer of composition was made to the creditors of the individual 
partners, who were not listed; no consideration was deposited for 
them; and none was received by the plaintiff on account of the 
separate obligations of the partners as indorsers on the notes. 

The Supreme Judicial Court of Massachusetts held that the 
plaintiff was entitled to recover.” This decree was affirmed by 
the Supreme Court of the United States. 

The federal court said (p. 382) that it need not determine 
“whether the discharge of the notes as debts of the partnership 
which resulted from the confirmation of the composition, carried 
with it the discharge of the defendants, as partners, from the lia- 
bilities on the notes as partnership debts which arose from their 
membership in the firm.”’ 

It affirmed the decree because (a) it was well settled in Massachu- 
setts that “a partner who indorses a firm note as an individual, 
incurs—in addition to the liability for the partnership debt arising 
from his membership in the firm—a distinct and separate liability 
arising by reason of his personal indorsement”’; 3 (b) a composition 
partakes of the nature of a contract; and (c) the composition in 
question contained no offer to the plaintiff as a holder of a claim 
against the individuals by reason of their indorsements.” 

Unless the court takes some distinction between a discharge, 
effected under the provisions of the Act for a composition, from a 
discharge granted where there was no composition, this decision 
Settles the law upon the effect of a discharge granted to the partner- 
Ship wpon the separate obligations of the partners. 


71 252 Mass. 94, 147 N. E. 591. 

% See our pp. 62-64. 

* A like result had been reached by the District Court for the Southern 
District of New York in In re Breitbart, 291 Fed. 693. 


290 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


In the state courts there is a conflict of authority as to whether a 
discharge of the partnership is a discharge of the partners upo 
partnership liabilities.* 

Will the Supreme Court of the United States hold that a discharge 
of the partnership carries with it a discharge of the partners from 
their partnership liabilities in cases where the partners have not 
incurred ‘“‘a distinct and separate liability”? In the Myers cas 
the court said that it was not necessary for it to determine that 
question (p. 289). | 

At the present moment, that is matter of conjecture, and we 
venture upon no prophecy. But we will point out an argument in 
favor of protecting the partners in such a case which seems to us to 
have force: 

The debts that come to the bankruptcy court come from the 
states, and the discharges given by the bankruptcy court go back 
to the states and ought to have significance there. In the state 
courts usually it is they, the partners, (and not it, the partnership,) 
that are the debtors. Therefore in the states all significance is 
drained from the discharge to the partnership unless it is treated as. 
carrying with it a discharge of the partners from partnership lia- 
bilities. 

We have pointed out above (pp. 276-279) that, if the Bankruptcy 
Act is construed as treating the partnership as a legal unit, federal 
law and state law do not harmonize, and it is necessary, in order to 
make the act function, that the liabilities of them, the partners, 
should be transmuted into the liabilities of it, the partnership. 

Administration under the act proceeds on that basis. Partner- 
ship creditors are protected by also transmuting the partnership 
assets of them, the partners, into the assets of it, the partnership. 
Moreover—and this seems to us to be of -the first importance— 
partnership creditors are further protected by holding that the 
separate assets of a partner can be reached (so far as such separate 
assets are not needed to pay separate debts) even if such partner 


% See Wm. R. Moore Dry Goods Co. v. Ford, 146 Ark. 227, 225 S. W. 320; 
Curlee Clothing Co. v. Hamm, 160 Ark. 483, 254 S. W. 818; Bloyd v. Williams- 
Echol Dry Goods Co., 167 Ark. 644, 268 S. W. 618; Abbott v. Anderson, 265 
Ill. 285, 106 N. E. 782, L. R. A. 1915F, 668, 1916A, Ann. Cas. 741; Nashville 
Saddlery Co. v. Green, 127 Miss. 98, 89 So. 816; Ellet-Kendall Shoe Co. v. Miller, 
95 Okla. 270, 215 Pac. 417. 


ORDINARY PARTNERSHIPS IN BANKRUPTCY 291 


has not been adjudged bankrupt. The bankruptcy court applies 
to the discharge of the partnership liabilities all the assets which 
could have been so applied in case all the partners had been 
adjudged bankrupt. 

There is therefore no injustice to partnership creditors if the dis- 
charge granted to the partnership shall be held to bar them from 
suits in the state courts against the partners on partnership liabil- 
ities. 

It is true that to give effect to the discharge of the partnership 
as a discharge of partners from partnership liabilities involves a 
transmutation of the discharge. But this is a transmutation which 
in justice ought to be made to counterbalance the transmutation 
of assets and liabilities which the court had to make in order that 
the Act should function. The bankruptcy court can begin its work 
for the partnership creditors only by making transmutations; it 
ought to end its work by making a counterbalancing transmutation 
for the debtors. If it is to treat the partnership as a legal unit, 
and give it a discharge, that discharge ought to have significance 
when its value is tested in the state courts. 


In summary: 

In the first group of cases (where the partnership was adjudged 
bankrupt and each of the partners was also adjudged bankrupt at 
the same time) the results which the courts will reach are clear 
enough. The results are, at least in the main, the same results as 
were reached in decisions made before the passage of the Act. This 
class of cases includes most of the cases with which the profession 
is called upon to deal. 

In the second group of cases (where the partnership was adjudged 
bankrupt in an involuntary proceeding, but one or more of the 
partners were not subject to involuntary adjudication) § 5a of the 
Act affords partnership creditors a facile way of drawing assets 
into the bankruptcy courts. How shall joint assets be reached 
when there is some obstacle to obtaining jurisdiction over all the 
joint debtors? This is a very old question which has often been 
considered by legislatures. We have considered elsewhere in detail 
the statutes which have been passed in the several states on this 
Matter (pp. 152-233). One way of giving aid is to authorize credi- 
tors to treat the partnership as a legal unit for the purpose of suit 
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We saw that there were such statutes in California, Colorado, Iowa, 
Montana, New Mexico, Nebraska, Ohio, Utah and Wyoming. 
Section 5a of the Bankruptcy Act is a similar statute. 

We think that the chief importance of § 5a is that it affords 
partnership creditors a facile way of drawing assets into the bank- 
ruptcy courts for distribution on equitable principles. 

The third group of cases (where the partnership was adjudged 
bankrupt, but one or more of the partners, although subject to 
adjudication, were not in fact adjudged bankrupt at the same tim 
that the partnership was adjudged bankrupt) presents the most 
perplexing questions. Happily, such cases are relatively rare in 
practice. Liberty National Bank v. Bear (p. 286) has settled the 
law upon one matter—the effect of an adjudication of the partner- 
ship as bankrupt as to liens upon the separate property of the partners. 
Myers v. International Trust Co. (p. 288) goes far toward settling 
the law upon another matter,—the effect of a discharge granted 
to the partnership upon the separate liabilities of the partners. An 
important point upon which the law is not yet clear is the effect of a 
discharge granted to the partnership upon the partnership liabilities 
of the partners. 


CHAPTER V 


IS AN ORDINARY PARTNERSHIP A LEGAL UNIT 
UNDER THE UNIFORM PARTNERSHIP ACT? 


Dean Ames of the Harvard Law School prepared the first draft 
of a Uniform Partnership Act for the Commissioners on Uniform 
State Laws, and that draft was based upon the entity theory. A 
partnership was defined to be “a legal person.’ After the death 
of Dean Ames, Dr. William Draper Lewis, formerly Dean of the 
University of Pennsylvania Law School and now Director of the 
American Law Institute, drew further drafts, including the final 
draft which, at the time this was written, had been enacted into 
law in about a third of the states. 

In drafting the Uniform Partnership Act the draftsman did not, 
of course, have to consider whether it is proper for a court to 
treat a partnership as a legal unit without legislative sanction 
therefor (pp. 29-140). By the act, the legislature would speak. 
Therefore the only question was whether it was wise to draw the act 
upon the aggregate theory or the entity theory. 

In 1911 there was a conference in Philadelphia called by the 
Committee on Commercial Law of the Commission on Uniform 
State Laws. Dr. Lewis states: “With one exception, all the teachers 
of partnership in our leading law schools were present, as well as 
all the prominent writers on the subject, besides several lawyers of 
large practice. The conference lasted two days. At its conclusion 
those present unanimously recommended that the commissioners 
should draw the Act on the common-law or aggregate theory of 
partnership, treating the partners as holding partnership property 
by a peculiar tenancy to which should be given those legal incidents 
which now appear in the Uniform Act.’’! Reasons are summarily 
stated in the margin which support this recommendation.’ 

The Act is given in full in Appendix A. 

129 Harv. L. Rev. 171, 172. 

? We state four principal reasons: 

a. Partners ought to feel that partnership liabilities are their direct, primary 


liabilities (and this principle should not even be blurred by saying that “ they” 
293 
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Dr. Lewis carried out the specific recommendation that th 
partners should be treated as holding partnership property by 


and “it” share the liabilities). This will tend to the prompt discharge of 
partnership liabilities. This has been discussed at length at pp. 35-42. We 
believe this is the most important matter in partnership law. 

Under modern conditions, individuals seem to be more and more merged int 
composite units. The tendency is to think of the composite unit rather than 
of the various individuals who compose it. We believe that this tendency 
may easily go too far, and that it is wholesome and refreshing that partnership 
law should be based upon a principle which emphasizes the individualities of 
the various human beings who are partners, and their responsibilities. 

b. The principle that a body of men is not to be treated as a legal unit 
without legislative sanction can be easily understood and applied (pp. 12, 13). 

c. The judges were thoroughly familiar with the results of that theory and 
they were accustomed to reason on the basis of that theory. They would have 
found it difficult to change to the new basis. Indeed, to say that they would 
have found it difficult is an understatement,—human minds long accustomed 
to one basis for reasoning can not always discard the old and employ the 
new. If such a change were made, judges would sometimes employ the new 
and would sometimes, unconsciously at least, employ the old. Confusion 
in partnership law would have increased. 

Moreover, practicing attorneys were accustomed to the aggregate theory, 
and they, even more than the judges, would have found it difficult to make 
so fundamental a change as would be involved in shifting from the aggregate 
to the entity theory. 

d. Several states had constitutional or general statutory provisions to 
the effect that the term ‘“‘corporation”’ should be given a wide scope. These 
will be discussed at length at pp. 526-541. If a partnership were treated 
as a legal unit, the question would arise whether it did not come within the 
scope of these provisions. 

Moreover, there was a danger that if a partnership were treated as a 
legal unit it might be held by the courts to come within the scope of all, or 
some, of the statutory provisions relating to corporations, even if the term 
“corporation” had not been given a wide scope by any constitutional or gen- 
eral statutory provision. : 

Thus we shall see that in New York the constitutional provision there in 
force did not amount to a command to the legislatures or courts to treat as 
corporations all bodies of men having, by statute, some corporate advantage; 
and nevertheless that there was a great deal of litigation over the question 
whether banking associations (which were not called corporations but were 
made legal units by the legislature) were subject to all, or some, of the statutory 
provisions relating to corporations. Authorities are collected in note 17 
at pp. 451-453. If partnerships were made legal units by statute there would 
have been danger of some such litigation in every state that adopted the 
Uniform Partnership Act. 
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peculiar tenancy to which should be given certain legal incidents. 
Section 25 declares that ‘‘a partner is a co-owner with his partners 
of specific partnership property holding as a tenant in partnership,” 
and then the incidents of that tenancy are defined. This is clear 
and unambiguous. The property is owned by the partners,—by 
them, not it. 

Dr. Lewis intended also to follow, and still believes that he did 
follow, the general recommendation that the Act be drawn on the 
common-law or aggregate theory. He tells us that it is so drawn. 
But the courts will of course have to decide the effect of the Act 
from an examination of its provisions. 

Turn from partnership rights (§ 25) to partnership liabilities. 
What are the provisions of the Act on this most important matter? 

Section 13 provides: ““Where, by any wrongful act or omission of 
any partner acting in the ordinary course of the business of the 
partnership, or with the authority of his copartners, loss or injury 
is caused to any person, not being a partner in the partner- 
ship, or any penalty is incurred, the partnership is liable there- 
for to the same extent as the partner so acting or omitting 
to act.” 

Section 14 provides: “The partnership is bound to make good the 
loss: 

“(a) Where one partner, acting within the scope of his apparent 
authority, receives money or property of a third person and mis- 
applies it; and 

““(b) Where the partnership in the course of its business receives 
money or property of a third person, and the money or property 
so received is misapplied by any partner while it is in the custody 
of the partnership.” 

Section 15 provides: ‘All partners are liable— 

(a) Jointly and severally, for everything chargeable to the partner- 
ship under §§ 13 and 14. 

“(b) Jointly, for all other debts and obligations of the partnership; 
but any partner may enter into a separate obligation to perform a 
partnership contract.’”’ (Italics ours.) 

“The partnership is liable’; “the partnership is bound.” The 
partners are jointly and severally liable for certain things “ charge- 
able to the partnership,” and are jointly liable “for all other debts 
and obligations of the partnership.”’ 
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This is language appropriate to state a secondary liability of 
partners. The partnership becomes liable, and, only when the . 
partnership has become liable, is there any liability upon the 
partners. The liability of the partnership is a condition precedent — 
to the liability of the partners. 

The Act speaks of “the obligations of the partnership” and we 
should suppose that the courts would decline to accede to any sug- 
gestion that the legislature, when it spoke of “obligations,” was not 
thinking of ‘legal obligations.”” Then the partnership may have 
legal obligations. And if the partnership may have legal obliga- 
tions, then the partnership is a legal unit. 

Indeed, we do not see how, if a court adopts the natural inter- 
pretation of the language employed, the partners are under any 
legal liabilities at all, unless the partnership is a legal unit. For 
unless the partnership is a legal unit it can be exposed to no legal 
obligations, and under $15 the partners are only liable for what is 
“chargeable to the partnership” or on “other debts and obliga- 
tions of the partnership.” Therefore before there can be any legal 
liability upon the partners there must be a legal liability upon the 
partnership. 

The language of §§ 13, 14 and 15 is not appropriate for stating 
that the liabilities of the partners are direct and primary. It is, 
on the contrary, language appropriate for stating that the liabilities 
of the partners are secondary, and that the primary liabilities 
are upon the partnership. 

Dr. Lewis tells us that the Act is drawn upon the aggregate the- 
ory. He also tells us that one of the main reasons for so drawing it 
is that the liabilities of the partners shall be primary, not secondary.* 
But then, to give effect to the aggregate theory, to insure that the 
liabilities of the partners shall be primary, he employs language 
the natural interpretation of which is that the partnership is a legal 
unit, and that the liability of the partnership is a condition precedent 
to the liability of the partners. 

When we move about in §§ 13, 14 and 15 we feel that we must 
be in the wrong house. And as we go through other sections of the 
Act, the feeling that there must be some mistake increases. 

Section 12 declares that notice to a partner is notice to the part- 
nership “except in the case of a fraud on the partnership committed 

$29 Harv. L. Rev. 166. 
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by or with the consent of that partner”; § 17 declares that a person 
admitted as a partner into an existing partnership is liable within 
limits, for “all the obligations of the partnership arising before 
such admission”; §18 (b) declares that “the partnership must 
indemnify every partner in respect of payments made and personal 
liabilities reasonably incurred by him in the ordinary and proper 
conduct of its business, or for the preservation of its business, or 
property”; § 21 makes it the duty of the partner to account to the 
partnership under certain circumstances; § 36 (4) declares that the 
individual property of a deceased partner shall, within limits, be 
liable for “all obligations of the partnership”; and § 40 declares 
that, after dissolution, the assets of the partnership are, first, the part- 
nership property, and second, the contributions of the partners neces- 
sary for the payment of certain specified liabilities. (Italics ours.) 
This language in § 40 recalls the thought advanced by Cory, an 
advocate of the entity theory (pp. 36-38), and with which we 
have now become familiar, that the partnership will have as one 
of its assets a claim against a partner to supply to it the funds neces- 
sary to pay its obligations.* 

Section 12 speaks of a fraud upon the partnership by the partner. 
Speaking of this Dr. Lewis says that “partnership” means “‘all the 
partners as associated to carry on a particular business” [this 
definition is not contained in the Act]; that a partner may act 
to harm all the partners so associated; and, in such case, “repara- 
tion is due not to his partners, but to himself and pariners as as- 
sociated in the given business enterprise.” * (Italics ours.) 

Section 18 (b) declares that “the partnership must indemnify 
every partner” in certain circumstances. Speaking of this Dr. 
Lewis says that the claim of the partner “is a claim against the 
partners, including himself, associated in partnership.” ® 

In a word, Dr. Lewis says that a particular partner may have a 

‘In 29 Harv. L. Rev. 165, 166, Dr. Lewis states that the conception “that 
the partner should be regarded as a contributor to the partnership and as 
having an obligation to the partnership to furnish it with the necessary funds 
to meet its obligations to third persons, but that those having claims against 
the partnership have, as such claimants, no claims against the partners” 
was “the one to which all the advocates of that [the legal person] theory to 
whom he has talked adhere.” 


529 Harv. L. Rev. 295. 
67, 
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right against all the partners, himself included (provided that the 
right arises in the conduct of the partnership business); and that 
all the partners, himself included, may have a right against him 
(provided that the right arises in the conduct of the partnership 
business). Since the very word “partners” connotes that the per- 
sons so described are associated to carry on a particular business, 
the statement that a partner may have a right against “himself and 
partners as associated in the given business enterprise” seems to us 
not to be entitled to be differentiated from a statement that a 
partner may have a right against all the partners, himself included, 
provided that the claim arises in the conduct of the partnership 
business. 


But A can not contract with, or commit a tort against, A and 
others. Our previous discussion of this matter at pp. 85-95 is 
pertinent. That discussion is long, and its proper consideration 
requires mental expenditure, but we ask the reader to read and con- 
sider it for a second time. 

Since A can not contract with, or commit a tort against, A and 
others, we do not see how effect can be given to the idea that a 
partner may commit a fraud on the partnership (§ 12), or that a 
partnership must indemnify a partner (§ 18b) except by saying that 
a partnership is a legal unit, which may have rights against a part- 
ner, and vice versa. 

A partner can not contract with, or commit a tort against, him- 
self and his copartners, but he can contract with, or commit a tort 
against, a legal unit of which he and others are members (just as a 
shareholder can contract with, or commit a tort against, a corpora- 
tion of which he is a member). 

The natural interpretation of the language in all the sections 
quoted above would seem to be that the partnership is treated 
as a legal unit; and, furthermore, the only permissible interpretation 
of the language in §$ 12 and 18 (b) would seem to be that the part- 
nership is treated as a legal unit. 


The puzzled reader may well ask how it happened that, although 
the conference had unanimously recommended that the Act should 
be drawn on the aggregate theory, Dr. Lewis drew the Act in its 
present form. To find the answer it becomes necessary to see what 
Dr. Lewis’ course of thought had been. 
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Dean Ames had defined a partnership as “a legal person.”’ Dr. 
Lewis believed it was not a legal person. To him the definition of 
a partnership as a “legal person”’ seems to have been equivalent to a 
statement that a partnership has a personality, just as a human 
being has a personality (see our pp. 14,15). It seems to have been, 
in his mind, equivalent to a statement that a partnership is like 
a human being. 

Now there are writers—notably Gierke—who do contend that 
a body composed of human beings has a real personality of its own, 
just as a single human being has a personality of his own. To this 
contention Dr. Lewis was opposed, and strongly opposed. The 
conception that a partnership has a real personality seemed to him 
a fiction, a figment of the imagination, and he was strongly opposed 
to it. 

He was determined that that fiction should find no place in the 
Act. ‘A partnership is a legal person,’”’ Dean Ames had written in 
his draft. Dr. Lewis drew his pen through “a legal person.” 


By a stroke of his pen he slew the fiction. Now he was free to 
deal with the reality. 

And what, according to Dr. Lewis, is the reality about a partner- 
ship? 

He says: “‘Any group of activities, whether carried on by one 
person or many, by the very fact that the activities are grouped 
becomes an entity. For the best, indeed perhaps the only practical 
definition of an entity, is,—phenomena grouped in the mind as 
possessing a common attribute not had by other phenomena. Thus 
a business regarded by the owner or owners as distinct from all 
their other activities is an entity, because all the acts done in it— 
that is, all the phenomena of the group—have this in common, 
that they are performed or directed by the owner or owners of the 
business to obtain, in a given manner, a profit.” ’ He also says that 
a man in business “‘can think of the ‘business’ as possessing rights 
and having obligations.” ® 

A business, thought Dr. Lewis, is an entity. A man in business 
“can think of the ‘business’ as possessing rights and having obliga- 
tions.” 


729 Harv. L. Rev. 160, 161. 
87b., 160. 


300 CORPORATE ADVANTAGES WITHOUT INCORPORATION | 


Now we have already seen that when human beings join to g 
complish a purpose most (if not all) persons have no difficulty of 
thinking of them in either of two ways. They can readily think 
of them as acquiring /heir joint rights and incurring their joint 
obligations; and they can also readily think of them as merged 
into a composite unit which acquires z¢s rights and incurs 7¢s obliga 
tions (p. 1). ; 

The second method of thought is to think of them as merged into 
a composite unit, that is, of a unit composed of themselves. The 
body of persons is the unit. Dr. Lewis’ method of thought is a third 
method. He says that when human beings join to accomplish 
the purpose of carrying on a business it is the business which acquires 
wis rights and incurs its obligations. 

The human beings are not thought of as the component pa 
of the unit. The unit is not a body of men but is a business. There 
is an “it,” but the business is that “it.” 

We entirely agree with Dr. Lewis that such third method o 
thought is a possible method of thought,—it is conceivable that a 
business should be treated as a legal unit, having és rights and obli 
gations. (See pp. 843, 844.) 

But if Dr. Lewis contends that under the aggregate theory of 
partnership law the partnership rights and obligations are the rights 
and obligations of an “‘it,”’ called the business, we submit that he 
is mistaken. 

The aggregate theory of partnership law keeps the individualities 
of those human beings who are the partners in the foreground. The 
limelight is upon Adams and Brown and Clark. The rights are 
their rights. The obligations are their direct, primary obligations. 
No “it” of any kind or name arises in their place to acquire the 
rights or incur the obligations. That is the essence (and, we 
think, the chief virtue) of partnership law based upon the aggregate 
theory. 

The truth of the matter seems to us to be that the Uniform 
Partnership Law is based, partly upon the aggregate theory, and 
partly upon am entity theory,—Dr. Lewis’ entity theory. The 
language of the Act reminds us of the language of some political 
platforms. There is some language which will please those who 
approve the aggregate theory. There is other language which will 
please those who approve the entity theory. 
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We have seen in three previous chapters (the chapter on partner- 
ships at the common law, pp. 29-140, the chapter on statutes as 
to methods of suit, pp. 141-274, and the chapter on the present 
Bankruptcy Act, pp. 275-292) that partnership law is by no means 
free from confusion. There is language in some opinions and in 
some statutes that is muddy,—no milder word is adequate. 

The language is not clear because the thought is not clear. We 
all dislike to be technical or fussy over grammatical inaccuracies; 
we want to be broadminded, and to regard substance and not form. 
But if any one says that the distinction between their rights and 
obligations and z/s rights and obligations is a mere technicality, 
a distinction of form and not of substance, a mere difference in 
the form of expression, he is mistaken. 

The law becomes blurred and confused unless courts and legis- 
latures give a clear answer to this question: are partnership rights 
and obligations the rights and obligations of the human beings who 
are the partners, or are they the rights and obligations of some 
other legal unit having zfs rights and obligations which are distinct 
from their rights and liabilities? 

Drafting the Uniform Partnership Act afforded a wonderful 
opportunity to give a clear and unambiguous answer to that ques- 
tion. We think that no such answer is given by the Act, and that 
this is matter for profound regret. 


CHAPTER VI 
LIMITED PARTNERSHIPS 


This chapter deals in the main with (1) the source of limited 
partnership statutes; with (2) the contingent unlimited liabilit 
of alleged special partners (and the modes of escape, if any, from 
such liability sanctioned by the law); and with (3) the question 
whether limited partnerships are legal units. 

In his Commentaries, Kent said: “‘In France, by the ordinance 
of 1673, limited partnerships (Ja Société en commandite) were 
established, by which one or more persons, responsible im solido 
as general partners, were associated with one or more sleeping 
partners, who furnished a certain proportion of capital, and were 
liable only to the extent of the funds furnished. This kind of part- 
nership has been continued and regulated by the new code of 
commerce; and it is likewise introduced into the Louisianian code, 
under the title of partnership 7 commendam. It is supposed to be 
well calculated to bring dormant capital into active and useful 
employment; and this species of partnership has, accordingly, been 
authorized by statute in [many states].’’ And, after stating provi- 
sions of the New York act, he said: ‘It is easy to perceive, that the 
provisions of the act have been taken, in most of the essential 
points, from the French regulations in the commercial code; and it 
is the first instance in the history of the legislation of New York, 
that the statute law of any other country than that of Great Britain, 
has been closely imitated and adopted. The provision for limited 
partnerships in the other states (and which were subsequent in 
point of time to that in New York) is essentially the same.” ! 

The first statute in New York was passed in 1822.2 As this 
statute gave the lead to most of the other states which have author- 
ized limited partnerships, we give it in full: 

“T. Be it enacted by the People of the State of New York, repre- 
sented in Senate and Assembly, That it shall and may hereafter 

1TII Comm. 34, 35, 36. 


* Laws of New York, Forty-fifth session, Chap. CCXLIV (April 17, 1822). 
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be lawful to form limited copartnerships, for the transaction of 
business within this state, according to the provisions of this act. 

“II. And be it further enacted, That nothing herein contained, 
shall be construed to authorize any such partnership for any bank- 
ing purpose whatsoever, or for any business or concern connected 
with insurance. 

“TII. And [be] it further enacted, That partnerships, to be formed 
under this act, shall consist of one or more partners, jointly and 
severally responsible, according to the existing laws and rules of 
law on that subject, who shall be called general partners; and one or 
more partners, who furnish certain funds or capital to the common 
stock, whose liability shall extend no further than the fund which 
he or they have furnished to the partnership stock, and who shall 
be called special partners. 

“TV. And be it further enacted, That such partnership shall be 
conducted under a name or firm, consisting of the names of 
all the parties interested, excepting special partners, whose names 
shall not be used, under the penalty of being liable as general 
partners. 

“V. And be it further enacted, That no special partner shall 
transact any business on account of the partnership, nor be em- 
ployed for that purpose, as agent, attorney or otherwise, under the 
penalty of being liable as a general partner: Provided, That this 
section shall not be construed, to prevent the special partners 
from examining into the state and progress of the partnership con- 
cern, and advising as to its management. 

“VI. And be it further enacted, That before any partnership, 
under this act, shall be carried into effect, the name or firm under 
which the same is to be conducted, and the names of all the general 
and special partners interested therein, distinguishing them and 
their places of residence, shall be registered in a book to be kept 
for that purpose at all times open to public inspection, in the office 
of the clerk of the county in which the principal business of the 
partnership shall be carried on; and if the partnership have, at any 
time, places of business situated in different counties, the names 
and title of the firm shall be registered in like manner in every such 
county. 

“VII. And be it further enacted, That the said registry shall also 
designate those of the general partners, who are authorised to trans- 
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act, manage and sign for the partnership, and for which alone 
the partnership shall be responsible; and also, the amount of th 
capital furnished by every special partner, and the period at whi 
the partnership is to commence and terminate; and all renew, 
or continuances of partnerships, shall be registered in like manner; 
and all dissolutions or alterations of the partnership prior to the 
original proposed continuance of the same, shall also be register 
as aforesaid. 

“VIII. And be it further enacted, That it shall be the duty of one 
or more of the general partners, at the time of registering as afore- 
said, to file an affidavit of the actual and bona fide advance or pay- 
ment of the sum or sums by the special partners, according to the 
registry of the amount of the same; and that no such capital shall 
be advanced to the common stock or partnership but in cash pay- 
ments, by the special partners; and such affidavit shall be made 
by one or more of the general partners, who are authorized by the 
partnership to transact and manage their concerns; and if any 
person shall be guilty of false swearing in the premises, He shall 
be deemed to have committed perjury, and shall be punished ac- 
cordingly; and it shall be the duty of all the partners interested in 
any such partnership, to see that the requirements of the sixth, 
seventh, eighth and twelfth sections of this act, are complied with; 
and in case the same shall be neglected, or a false registry be made, 
all the parties interested in such partnership, shall be liable for all 
the engagements thereof, as general partners. 

“IX. And be it further enacted, That it shall not be lawful for any 
such partnership, or any member thereof, in contemplation of 
bankruptcy or otherwise, to make any sale, conveyance, gift, 
transfer or assignment, of his or their property or effects, or to con- 
fess any judgment, or create any lien whatsqever upon his or their 
property or effects, with the intent or for the purpose of paying or — 
securing any one or more of his or their creditors, in preference to 
any other of his or their creditors; and every such sale, conveyance, 
gift, transfer or assignment, and every such judgment or other 
lien shall be, and the same is hereby declared utterly void; and the 
partner or partners so confessing or executing the same, or knowing 
and consenting thereto, shall be liable as general partners. 

“X. And be it further enacted, That the general partners, in every 
such partnership, shall be held liable to account to each other, 
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for their management of the joint concern, and to the special part- 
ners, either in law or equity, according to the law of partnerships as 
now subsisting; and if any of the partners shall be guilty of fraud 
in the affairs of the partnership, besides making good the party 
injured, he or they shall forfeit and pay the sum of one thousand 
dollars, upon conviction thereof, to any person who will sue for the 
same, one half to his own use, and the other half to the use of the 
people of this state. 

“XI. And be it further enacted, That no part of the capital, 
furnished by special partners, shall be withdrawn either in the shape 
of dividends, profits or otherwise, at any time within the period 
during which the partnership shall be continued, nor shall any 
special partner, under any circumstances, be considered or allowed 
to claim as a creditor, in case of the insolvency or bankruptcy of the 
partnership. 

“XI. And be it further enacted, That the registry required by this 
act, shall not be made by the clerk of the county, or be considered 
valid, unless all the partners, general and special, associated to- 
gether in every such partnership, shall make and sign a certificate or 
declaration, before the chancellor, or one of the judges of the 
supreme court, or courts of common pleas, containing the state- 
ments required by the sixth and seventh sections of this act; which 
shall be filed of record in the said clerk’s office, and an exemplifica- 
tion of the said certificate, shall be evidence of the matters therein 
contained, in all courts and places whatsoever. 

“XII. And be it further enacted, That suits to be brought by 
any partnership, to be formed under this act, shall be in the name 
or names of the general partners only, and suits against such 
partnership, shall be brought against the general partners only, 
except in cases where the special partners shall be rendered liable 
as general partners, in which cases, suits may be brought against 
all the partners. 

“XIV. And be it further enacted, That it shall be the duty of 
such partners to publish the terms of such partnership so registered, 
for at least six weeks after such registry, in two papers published 
within the senate district in which their business shall be carried 
on, to be designated by the clerk of the county in which such 
registry shall be made, and that the clerk shall be entitled for every 
registry required by this act, to the sum of twenty-five cents.” 
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It will be noted that, although in § III it is declared that the 
liability of the special partners shall extend no further than the 
funds they have furnished to the capital stock, yet further proyi- 
sions of the act impose a liability without limit under certain circum: 
stances. Thus, if the name of a special partner is used in the firm 
name, he is liable as a general partner (§ IV); thus, too, if the 
requirements of the sixth, seventh, eighth and twelfth sections of 
the act are not complied with, “‘all the parties interested in such 
partnership, shall be liable for all the engagements thereof, 2 
general partners”’ (§ VIII). 

It was not true, therefore, that the liability of a special partner 
was under all circumstances limited. There was a contingent un 
limited liability. 

Limited partnership statutes have been passed in nearly all the 
states,* and all these statutes have imposed unlimited liability unde 
some circumstances, and frequently under more circumstances, 
than those specified in the New York Act of 1822. The position 
of the alleged special partner was therefore a somewhat precarious 
one; and most of the cases under the limited partnership ac 
have dealt with the question whether, on the facts and under the 
provisions of the controlling statute, a contingency had occurred 
which exposed the defendant or defendants to unlimited liability. 
The lurking danger that a special partner might be exposed to un- 
limited liability has seriously restricted the use of the limited 
partnership statutes. 

Therefore it becomes important to inquire what modes of escape, 
if any, from such contingent unlimited liability are sanctioned by 
the law. 

If under the terms of a statute the special partner has become 
exposed to unlimited liability, may he nevertheless escape on the 
ground that the plaintiff knew (when the contract was made upon 
which the plaintiff is suing) that he intended to be a special partner 
only? Is such a plaintiff estopped, or barred by an implied agree- 
ment, from holding such a defendant to unlimited liability? 


* We have found no such statute in Arizona. And the Florida statute, 
given in McClellan’s Digest of Laws 1881, pp. 797 ef seq. was not included 
in the Revised Statutes of 1892. 

At the time this was written there were limited partnership statutes in 
force in all the states except Arizona and Florida. 
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Most courts have declined to bar the plaintiff on grounds of 
estoppel, or implied agreement. 

In Andrews v. Schott,’ the statute had been violated and the court 
construed the act to impose the penalty of making the partnership 
a general one (p. 52). The special partner alleged that the plaintiff 
knew ‘‘that he was a special partner merely, and trusted to the credit 
of the firm and of the general partner only, and not himself.”” The 
court said that it took this not as an averment of a special contract, 
but as an inference drawn from the mere fact that the plaintiff 
knew that this defendant was a special partner; and that this did 
not afford a defence. 

It said (p. 55): “Had there been a contract, I agree it would 
e a good defence, as the parties are competent to make it. But 
uch a contract must clearly appear. It can not be inferred from 
e mere fact of knowledge, for such a decision would amount to 
repeal of the act; for, in all cases, persons dealing with the firm 
ould have, at least, constructive notice, which is equivalent to 
actual notice, that it purported to be a limited partnership under 
the provisions of the act. If the plaintiffs knew they held them- 
selves out as a limited partnership, they also knew that, if the de- 
fendants failed to comply with the requisites of the act, they became 
general partners, and were liable as such. The presumption is, 
that the contract was made in reference to the legal rights of the 
parties, and this presumption can alone be rebutted by clear proof 
of an express contract, waiving all the plaintiffs’ rights under the 
statute.” 

In Pierce v. Bryant,® the court said: “It is quite immaterial that 
it does not appear that credit was given to the firm by the plaintiffs, 
or by other creditors, in consequence of the supposed payment by 
the special partner of his proportion of the capital, and that it is 
not shown that loss or injury has been sustained by any one in 
consequence of the failure to comply with the requisitions of law. 

Such evidence, from the very nature of the case, it would be very 
difficult to obtain. It was not intended by the provisions of the 
law that any such burden of proof should be thrown upon creditors. 
In the place of an inquiry into any such doubtful and speculative 
questions, the statute substitutes the plain, unequivocal and ex- 


a0) Pa. St. 47. 
55 All. (Mass.) 91, 
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plicit provision, that if a false statement is made in the certificate 
all the persons interested in the copartnership shall be liable ag 
general partners. For the same reason, it is unnecessary to show 
any mala fides in making the certificate. Parties are bound to knoy 
the truth, and they can not be permitted to say that they acted jn 
good faith, in certifying to that which was in fact false.” j 

Nearly all the other decisions have been in accord with the ty 
cases just cited. Where the legislature has shown its intent that 
on non-compliance with some provision in the statute, the speci 
partners should be exposed to unlimited liability, nearly all 
courts have held that the only question was whether there hag 
been a substantial compliance with the statute. The compliance 
need not necessarily be perfect,—substantial compliance is suf 
ficient. But if there has not been even a substantial compliance with 
the statute, then by the terms of the statute unlimited liability is 
thrust upon the special partner, and no defence on the ground of 
estoppel or an implied agreement to the contrary is permissible® 

There is, however, one decision by the Supreme Court of the 
United States that creditors may be estopped from saying that 
there is a general partnership, even though the statute provided 
that on non-compliance with one of its provisions the partnership 
should be deemed general. 

In Tracy v. Tuffiy,’ Tuffly and Mrs. McLin believed they ha 
formed a limited partnership, Mrs. McLin being the special partne 
An assignment for the benefit of partnership creditors had been 
made, and this assignment did not cover any property of Mrs 
McLin, except her interest in the partnership property. If the 
partnership were limited this was, under the laws of the state where 
the transactions occurred, a valid assignment; but, if the partner- 
ship were general, it was invalid. ; 

Certain creditors who had not assented to the assignment con- 
tended that the partnership was general because the statutory 

*See Manhattan Brass Co. v. Allin, 35 Ill. App. 336; Haggerty v. Foster, 
103 Mass. 17; Farnsworth v. Boardman, 131 Mass. 115, 120; Smith v. Argall 
6 Hill (N. Y.), 479; Durant v. Abendroth, 69 N. Y. 148, 25 Am. Rep. 158; O’Con- 
nor Vv. Graff, 186 App. Div. (N. Y.) 116, 173 N. Y. S. 730; Fourth St. Nat. Bank 
v. Whitaker, 170 Pa. St. 297, 33 Atl. 100; Reitsel v. Whitaker, 170 Pa. St. 306, 


33 Atl. 103; Oglesby v. Lindsey, 112 Va. 767, 72 S. E. 672; In re Merrill, 12 
Blatch. (U. S.) 221. 


7134 U.S. 206, 10 Sup. Ct. 527, 33 L. Ed. 879. 


LIMITED PARTNERSHIPS 309 


requirements had not been complied with. The required certificate 
had been made, acknowledged, filed and recorded, and the required 
affidavit had been filed, but publication of “the terms’ of the 
|partnership was also required, and it was contended that the pub- 
lication made did not contain such a full statement of the terms as 
the statute contemplated, and that consequently the partner- 
ship was general. The statute provided: “If such publication be 
not made the partnership shall be deemed general.’ ® 

The court did not decide whether the publication complied with 
the statute, but held that, even if it did not, the plaintiffs could 
derive no advantage from that fact. It said (p. 227): “The attach- 
ing creditors [the plaintiffs], with other creditors, described them 
the release executed by them at about the time of the formation 
f the limited partnership as constituting a limited partnership, in 
hich W. T. Tuffly was the general, and Mrs. McLin the special, 
artner. If the attaching creditors thus recognized and dealt with 
. T. Tuffly and Mrs. McLin as a limited partnership, they are 
stopped from insisting that there was no such partnership, or that 
he assignment was not valid as the assignment by a limited partner- 
hip. They can not be permitted thereafter to raise the objection 
hat the terms of the partnership were not sufficiently stated in 
he published notice of its formation. Those terms were fully 
set forth in the recorded certificate of the partnership.” 

The court pointed out that it had been properly left to the jury 
to determine whether this recognition by the plaintiffs of the 
limited partnership had been made in ignorance of “material facts 
bearing upon that question,” such as whether Mrs. McLin had in 
fact contributed the stated special capital, or had afterwards 
diminished it. 


There have been statutes passed in a few states for the protection 
of special partners who have acted in good faith. In California,® 
Montana,” North Dakota,!! Oklahoma,!? South Dakota!® end 


8 Revised Statutes of Texas, 1879, Art. 3450. 
9 Civil Code, § 2503. 

Revised Codes, 1921, § 8045. 

™ Compiled Laws, 1913, § 6454. 

% Compiled Statutes, 1921, § 8168. 

15 Revised Code, 1919, § 1361. 


310 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


Wyoming," it is provided as follows: ‘““One who, upon making q 
contract with a partnership, accepts from or gives to it a written 
memorandum of the contract, stating that the partnership is special, 
and giving the names of the special partners, can not afterwards 
charge the persons thus named as general partners upon that con- 
tract, by reason of an error or defect in the proceedings for the 
creation of the special partnership, prior to the acceptance of the 
memorandum, if an effort has been made by the partners, in good 
faith, to form a special partnership in the manner [required by the 
statute].” ) 

And the Uniform Limited Partnership Act has a protective 
provision as follows: ‘‘A person who has contributed to the capite 
of a business conducted by a person or partnership erroneously 
believing that he has become a limited partner in a limited partner- 
ship, is not, by reason of his exercise of the rights of a limited part 
ner, a general partner with the person or in the partnership carry: 
ing on the business, or bound by the obligations of such person o 
partnership; provided that on ascertaining the mistake he promptl 
renounces his interest in the profits of the business, or other com- 
pensation by way of income.” © 

This provision was construed and applied in Giles v. Vette, 
the court saying (p. 563): “Section 11 is broad and highly remedial. 
The existence of a partnership—limited or general—is not essential 
in order that it shall apply. The language is comprehensive and 
covers all cases where one has contributed to the capital of a busi 
ness conducted by a partnership or person erroneously believing 
that he is a limited partner. It ought to be construed liberally, 
and with appropriate regard for the legislative purpose to relieve 
from the strictness of the earlier statutes and decisions.” 


We may here note that in the chapters on De Facto Corpora- 
tions (pp. 740-754, 814-835) we shall discuss a question similar to 
the question whether a plaintiff may be barred by estoppel or 
implied agreement from holding an alleged special partner to 
unlimited liability. And we shall find that, where associates have 
attempted to form a corporation, and there has been in form a 

14 Compiled Statutes, 1920, § 4235. 


6 § 11, 
6 263 U. S. 553, 44 Sup. Ct. 157, 68 L. Ed. 441. 
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contract between the plaintiff and the alleged corporation, the 
circumstances may be such that the plaintiff will, according to the 
weight of authority, be barred from obtaining any relief other than 
that which he could have obtained if the attempt to form a corpora- 
tion had been successful. The distinction between those cases and 
the limited partnership cases just stated will be mentioned (pp. 
752-754). In a word, it is that in the limited partnership cases 
the legislatures have usually provided in express terms that a failure 
to comply with the statute should expose the alleged special partner 
to unlimited liability. 


Although under most of the authorities it is clear that an alleged 
special partner can not escape from his contingent unlimited liabil- 
ity on the ground that the plaintiff is barred by estoppel or implied 
agreement, yet the New York Court of Appeals has recently made 
a decision which sanctioned a method of obtaining the advantages 
of being special partners without being exposed to the contingent 
unlimited liability. 

In Crehan v. Megargel,” the parties intended that Megargel 
should be a special partner in a limited partnership formed under 
the laws of the State of New York. The capital which was accepted 
by the general partners from him as a special partner was supplied 
by various persons (hereafter called the subscribers) for whom he 
acted as trustee and to whom he issued assignable certificates of 
beneficial interest. 

In the trust agreement (to which the proposed partnership agree- 
ment was annexed)!8 it was provided that as between him and the 
other members of the proposed partnership the moneys when 
received were to be contributed ‘“‘in his own name and as his sole 
and individual special capital” to the partnership; that the sub- 
scribers were to have no right of accounting or other rights against 
the partnership, but were in all respects to be “strangers thereto”’; 
that, as regards the trust property they should look only to Megargel 
(except that if the partnership were dissolved by the death of 
Megargel the subscribers were entitled to receive from the surviving 
partners the amount of special capital that might remain after 


7 234 N. Y. 67, 136 N. E. 296. 
1 The two agreements are given in full in Wrightington, Unincorporated 
Associations and Business Trusts, 2d ed., pp. 561 et seq. 
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final liquidation of the business); that Megargel should distribut 
profits received to the subscribers; and that Megargel should 
faithfully perform the duties of a special partner and that he shoul 
exercise his rights as such for the benefit of the subscribers. 

The act then in force provided that, if any false statement 
were made in the certificate or affidavit required upon the forma- 
tion of the limited partnership, “the persons interested therein 
shall all be liable as general partners.”’ The plaintiff alleged that 
a false statement had been made in such certificate or affidavit, and 
that therefore the subscribers were liable as general partners, 
The subscribers demurred and the court sustained their demurrer, 

The question therefore was whether the subscribers were “persons 
interested therein” within the meaning of the statute. 

Now the plaintiff might have contended that, though the use of 
a trust in such circumstances was not an attempt to evade the 
statute and was to be accepted as valid for all purposes, neverthe- 
less the self-created beneficiaries of such a trustee who are to receive 
via the trustee, or otherwise, the profits (and the capital on dis- 
solution) are “persons interested”’ within the meaning of the statute. 

“Persons interested” is a broad expression. Moreover, it is to 
be noted that the language of the statute dealing with the conse- 
quences of a false statement in the certificate or affidavit differed 
from the language dealing with other violations of the statute. 
On the one hand, it was provided that if any false statement were 
made in any such certificate or affidavit, made either upon the 
formation or renewal or continuance or increase of capital of such 
partnership, ‘the persons interested therein” should all be liable 
as general partners; on the other hand it was provided that “if 
the name of amy special partner be used in such firm name, with his 
privity, he shall be deemed and be liable as a general partner” 
(§ 35); that “if @ special partner interfere contrary to these provi- 
sions [in the conduct of the business], he shall be deemed and be 
liable as a general partner” (§ 37); that “if by the payment of such 
interest or profits to any special partner the original capital is re- 
duced, the partner receiving the same . . . becomes liable as a general 
partner for debts contracted until he returns such amount, to the 
extent of the amount so withdrawn” (§ 39); and that every special 
partner who violates the provisions relating to fraudulent transfers 

18'Cons, Laws, c. XX XIX, 
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or concurs therein, or assents thereto is liable as a general partner 
(§ 40). (Italics ours.) 

This difference of language is a basis for an argument that the 
legislature contemplated that by reason of a false statement liabil- 
ity might fall upon persons who were not special partners but were 
nevertheless “interested” in the partnership. General partners 
are unlimitedly liable anyway. If the legislature intended that 
by reason of a false statement unlimited liability should be cast 
also upon the special partners, but upon the special partners alone, 
why did it not say so? Why did it not use language similar to that 
used in §§ 35, 37, 39 and 40? But it did not use similar language. 
On the contrary, it used an expression, “persons interested,’’ which 
certainly may within the bounds of reason be construed as broader 
than “special partners.” 

And if a court should conclude that the legislature contemplated 
that by reason of a false statement liability might, under some cir- 
cumstances, fall upon persons who were not special partners but 
who were nevertheless “‘interested”’ in the partnership, we can think 
of no circumstances in which it would be more proper to impose 
the liability than in those presented by Crehan v. Megargel. We 
are dealing with the beneficiaries of a trust the sole object of which 
was to supply the money necessary for the special capital. The 
special capital comes from them, and it (or what is left of it) will 
return to them, and they are to benefit by all the profits thereon. 

But the plaintiff made no such contention. On the contrary, he 
said: ‘The essential claim . . . in this case is that these defendants 
are the ones who actually contributed the special capital to the 
partnership of Megargel & Company,” and that each of the de- 
fendants “had a legal interest in said alleged limited partnership as 
a special partner therein at the time of its attempted formation” 
(pp. 76, 77). 

In a word, the plaintiff staked all upon overriding the trust. 

The court took these claims of the plaintiff as defining the issue. 
Did the subscribers contribute the special capital in the sense 
claimed by plaintiff? 

The court said (p. 77): “Clearly they did not contribute capital 
in the manner, under the conditions and with the results contem- 
plated by the statute as necessary to establish the status of special 
partner. The statute provides that one who desires to enter a 
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copartnership as a special partner shall not only contribute in his 
own name a specific sum as capital but that he shall establish hig 
status and relationship with the other individuals who are to be 
copartners by entering into an agreement with them which is to 
be filed, recorded and published and in which, amongst other 
things, is to be stated the names of all the partners, including the 
special partner and the amount of capital which such special 
partner has contributed; that the name of the special partner shall 
be posted and that he shall have certain rights to examine into the 
state and progress of the partnership business and advise as to its 
management and to receive interest and profits on his investment. 
These defendants come within none of these provisions. As between 
them and the other members of the copartnership they made no 
contribution of capital, signed no partnership agreement and es- 
tablished no relationship with the copartnership, but were expressl 
debarred therefrom, and secured no benefit from such copartnership 
except as it might come in an indirect way through accountabilit 
of the special partner for the profits which he had received from the 
copartnership. On the face of the written agreement they were 
wholly disconnected from the partnership and utter strangers to. 
its members, its affairs and its capital save in the one instance 
that in case of the death of their trustee and the dissolution of the 
firm they were entitled to receive from the firm the residue, if any, 
of the moneys to which their trustee would have been entitled if 
living. But this was the arrangement which equity would have 
enforced without any specific agreement and did not change the 
effect of their agreement.” 

From these statements no one, we think, will dissent. The sub- 
scribers had itended not to be special partners. Therefore, of 
course, they had refrained from complying with the statutory pro- 
visions for becoming special partners. 

But, we submit, the probing question was whether such a trust 
was not a device by which the subscribers had attempted to evade 
the statute. 

The court said (p. 78): “ Of course we do not intend to negative 
the proposition made by the plaintiff that an arrangement might 
be made by one who was not named as special partner which would 
be so designed to evade the statute and give him the rights of that 
status that he should be held liable under the penalties of the law.” 
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But the court did not think the trust in question was an evasion 
of the statute. It said (p. 79): “That instrument, read as it is 
written, establishes between the subscribers and the partnership 
no contribution of capital, no relation of partners and no contact 
with or supervision over partnership affairs. The trust is an insur- 
mountable barrier raised between them and the partnership and 
separating them from an interest in its affairs, and it seems to us 
to be a valid arrangement and to come within the principles 
which have been approved both by eminent text writers and 
the decisions of various jurisdictions in the case of so-called 
commercial or business trusts as substitutes for business cor- 
porations.” 

The court thought that this conclusion did not result in any 
defeat of a public policy as evinced in the statute relating to limited 
partnerships. It said (pp. 79, 80) that the object of the statute 
“was to provide for a combination of capital and skill and to 
enable those who had the former to contribute it to a partnership 
without other liability than loss of their investment so long as they 
complied with the statute and refrained from exercising the powers 
and privileges of general partners. The interest of a creditor 
like the plaintiff is that the special capital shall be honestly and 
fully contributed as provided by the statute and he has no legal 
or direct interest in the identity of the special partner so long as 
he contributes his capital and observes all the requirements of the 
statute. . . . We fail to see how he is interested in the fact that 
the special partner has borrowed the capital which he contributes 
or has received it under some other form of arrangement even 
less compelling upon him than a loan, so long as the arrangement 
does not result in a violation or evasion of the statute and of the 
requirement that the special partner shall not assume the status 
of a general partner.”’ 

Is the reasoning of the court persuasive that the trust was not a 
device to evade the statute? We submit that it is not. 

The court said that “the interest of a creditor like the plaintiff 
is that the special capital shall be honestly and fully contributed as 
provided by the statute and he has no legal or direct interest in the 
identity of the special partner so long as he contributes his capital 
and observes all of the requirements of the statute.” (Italics ours.) 
To this all may agree. But this statement was certainly not 


316 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


decisive of the case at bar. The plaintiff was complaining because 
the requirements of the statute had not been observed. The plain- 
tiff alleged, and the defendants by their demurrer admitted, that 
there had been a false statement in the organization papers. There- 
fore the question was whether the plaintiff had any legal or direct 
interest in the identity of the special partner when all of the re- 
quirements of the statute had mot been observed. 

The plaintiff, no doubt, had a right to reach the special capital 
(or what was left of it), and if his rights had been simply against 
a fund, it is quite true that he would not have been interested in 
ascertaining who had contributed that fund. But the rights of the 
plaintiff were not simply against a fund. A false statement in the 
organization papers having been made, all “persons interested” 
had become liable as general partners. Therefore he had a direct 
interest in the identity of those persons. 

The statute did not provide that those who supplied special 
capital should only be exposed to the loss of that special capital. 
The statute was quite different. It provided that those who sup- 
plied special capital should only be exposed to the loss of that 
special capital if all the conditions of the statute were observed. 

There was a contingent unlimited liability. The legislature 
which passed the first act in 1822 (pp. 302-305) provided for a 
contingent unlimited liability, and no succeeding legislature had 
ever departed from that policy. 

We have already seen that the position of a special partner under 
the limited partnership statutes is a somewhat precarious one. 
Unless the statute is complied with, he is exposed to unlimited 
liability. 

And we think that it is obvious that the subscribers, in Crehan v. 
Megargel, wanted to obtain the advantages which would follow 
from their supplying the special capital, without being exposed to 
any contingent unlimited liability. 

The subscribers sought to shield themselves behind a trustee. 
They willed that the liability, if any, should strike him, and that 
he should be a non-conductor of liability to them. 

Is not this an attempt to evade the statute? Is it not an unlawful 
attempt to get the benefits of the statute, and to be rid of the liabil- 
ity that follows non-compliance with the statute? Did the legisla- 
ture intend that persons might, on the one hand, enjoy all the 
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profits to which they would be entitled if they had avowedly become 
special partners, and yet, on the other hand, shield themselves 
from the liabilities to which they would be exposed under the 
statute, if they had avowedly become special partners? 

We believe that this trust was an attempt to evade the statute, 
and that therefore the subscribers should not have been allowed 
to shield themselves behind the trustee. 

Possibly all such trusts should not be condemned,—possibly 
the validity of such a trust should be sustained if it is alleged and 
proved that the contingent liability of the trustee afforded, at the 
time the trust was formed, as effective protection as the contingent 
liability of the beneficiaries would have afforded. But this is a 
point of little, if any, practical importance. If such an arrangement 
as that in Crehan v. Megargel is sustained, the tendency will be to 
select as trustee some trustworthy person who has little or no means. 
It is not difficult to find such a person. 


Before closing the discussion of Crehan v. Megargel, considera- 
tion should be given to the argument of the court that the trust 
should be sustained, because it came “within the principles which 
have been approved both by eminent text writers and the decisions 
of various jurisdictions in the case of so-called commercial or busi- 
ness trusts as substitutes for business corporations.” 

We discuss at length below (pp. 383-400) the question whether 
associates should be permitted by forming a business trust to shield 
themselves from liability as effectively as though they had complied 
with the statutes for the formation and regulation of business 
corporations. We urge, very earnestly, that they should not be. 

But assume, for the moment, that a business trust is a valid 
substitute for a business corporation. Then, in dealing with 
Crehan v. Megargel, the first question requiring answer would be 
whether, under the New York statute, it was proper for a corpora- 
tion to become a special partner. For if it was not proper for a 
corporation to become a special partner, the trust can not be sus- 
tained on the ground that it is a substitute for a corporation. 

We submit that it would not be proper for a corporation to become 
a special partner. This is not because it is ultra vires for most 
corporations to enter into a partnership,—a legislature may grant 
authority to a corporation to enter into a partnership. The objec- 
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tion is deeper,—it is that the legislature, in framing the limited 
partnership act in question, did not contemplate that there should 
be any special partner who was not a human being. 

In the first place it may be noted that statutes authorizing 
“persons”? to form a corporation have usually been construed as 
not including corporations within the word “‘persons.” ** In the 
second place, the legislature contemplated that there should be a 
contingent unlimited liability,—that the creditors might reach all 
the assets of the special partner under some circumstances. Now 
if a special partner had no assets other than his special capital, his 
contingent unlimited liability would amount to nothing. That 
might possibly be the position of a human being who became a 
special partner, but it would very rarely be his position. But 
if a corporation could be a special partner, the tendency would be 
to form a corporation for that purpose with no assets other than the 
special capital, and so to take the teeth out of the provisions for a 
contingent unlimited liability. The legislature can not have 
intended that this should be permissible. In the third place, it is 
to be noted that the opening words of the pertinent statute as to 
limited partnerships were: ‘Two or more persons may form a limited 
partnership, which shall consist of one or more persons of full age, 
called general partners, and also of one or more persons of full age, 
who contribute in actual cash payments, a specified sum as capital, 
to the common stock, called special partners.” (Italics ours.) 
The words ‘‘of full age” are obviously applicable only to human 
beings. 

If a corporation could be a special partner, then persons like the 
subscribers in Crehan v. Megargel could form a corporation which 
would receive assets from them through issue of its shares of stock, 
and would then contribute all these assets to the limited partner- 
ship as special capital. That would put these persons in the posi- 
tion which they seek to occupy,—of getting as shareholders of the 
corporation a share of the profits of the business, and of being rid 
of any liability if in fact the statute were not complied with. 


* Factors & Traders Ins. Co. v. New Harbor Protection Co., 37 La. Ann. 
233; Central R. R. Co. v. Pennsylvania R. R. Co., 31 N. J. Eq. 475, 494; Railway 
Co. v. Iron Co., 46 Ohio St. 44, 18 N. E. 486, 1 L. R. A. 412; Denny Hotel Co. 
v. Schram, 6 Wash. 134, 32 Pac. 1002, 36 Am, St. Rep. 130; Morawetz, Priv. 
Corp., 2d ed., § 433, 
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But, for the reasons stated above, we believe that a corporation 
could not be a special partner. That being so, we submit that the 
subscribers should not be allowed to reach the advantageous posi- 
tion they seek to occupy by substituting a business trust for a 
corporation. 

And it seems to us to be obvious that this is precisely what the 
subscribers attempted to do,—to secure as beneficiaries of a business 
trust an immunity from liability like that which may be enjoyed by 
the shareholders of a corporation in circumstances where it is lawful 
for a corporation to act. 

The argument that a business trust may be a substitute for a 
corporation does not tend to support the conclusion of the court, 
but, on the contrary, tends to undermine it. For if the legislature 
did not contemplate that a corporation should be a special partner, 
then certainly the trust could not be sustained on the ground that 
it was a permissible substitute for a corporation. 


We said at the opening of the chapter that one of the questions 
to be discussed was whether limited partnerships are legal units. 
We pass now to that question. 

This question is wholly different from the question whether an 
ordinary partnership is a legal unit except by force of a statute 
(pp. 29-140). Limited partnerships are unknown to the common 
law. They are all statutory. Therefore the only question (as- 
suming the constitutionality of the statute) is whether the legisla- 
ture which passed a particular statute intended that the limited 
partnership should be a legal unit. 

La Société en commandite was a legal unit. Since a limited part- 

‘nership was intended to give facilities for the conduct of business 
similar to those given by such a society, it would not be surprising 
if the legislature should follow the society model to the extent of 
treating the limited partnership as a legal unit. 

On the other hand, all such facilities for the conduct of business 
may be given, without treating the limited partnership as a legal . 
unit. We will state two methods by either of which this can be 
done. 

First. The partnership assets may be regarded as being, not in 
the partnership, but in all the partners, special as well as general; 
and the partnership liabilities may be regarded as being, not against 
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the partnership, but against all the partners, special as well as gen 
eral, but with the special partners protected against executioy 
upon their separate property. That is to say, the partner hir 
creditors would have a right to get a judgment binding all partners 
but would have a right only to a limited execution under that 
judgment against the special partners. See the wording of 
third section of the New York Act of 1822 (p. 303). 

Second. The partnership assets may be regarded as being not 
in the partnership but in the general partners only; and the partner- 
ship liabilities may be regarded as being not against the partnership 
but against the general partners only. This was, according to 
Attorney General Beardsley, the legal effect of the New York Act 
ot 1822.44 

Under this view, the special partners would be in the position 
of having only rights im personam against the general partners; 
they would supply assets to the general partners in consid- 
eration of the general partners’ promise to do certain things for 
them. 

One of these things would be to pay to the special partners a 
share of the profits. It was very doubtful, certainly at the time 
when the first limited partnership statutes were passed, whethe 
a person could bargain with partners for a share of their profits 
without himself incurring all the liabilities of a partner. The 
statute pointed out a way in which such a bargain could safely 
be made. 

The other side of the bargain would be that, in consideration of 
the interest and the share of profits which he is to receive, the special 
partner agrees that his rights against the general partners even with 
respect to the payment of interest and to the repayment of principal 
(a) shall be subordinated to the rights of strangers; and (b) shall, 
moreover, be enforcible only out of the partnership assets of the 
general partners. Thus the general partners can obtain greater 
credit with strangers, since the general partners have the assets 
contributed by the special partners, and the strangers in seeking 
satisfaction out of such assets will not be exposed to competition 
from the special partners; and the general partners are also relieved 


*t Opinions of the Attorneys-General of New York, 1796 to 1872, p. 80. 


This is part of an opinion dated April 18, 1837, and relating to Assembly 
Document No, 304. 
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from the liability of making payment of interest and repayment 
of principal out of their separate property in case the business 
enterprise proves unsuccessful and the assets contributed by the 
jspecial partners are lost. 

For the sake of interest and a share of profits in case of success, 
the special partner subordinates and restricts his rights in case of 
failure. It is a bargain easily to be understood. 

Now whether (1) the assets and liabilities are regarded as being 

in, or against, all the partners, but with the liabilities of the special 
partners limited, or whether (2) the assets and liabilities are re- 
garded as being in, or against, the general partners only, the limited 
artnership is not treated as a legal unit. It would be treated as 
legal unit only if assets and/or liabilities were regarded as being 
, or against, it. 
Whether the legislature intended that the assets and/or lia- 
ilities should be in, and/or against, the partnership, as distinguished 
from the partners (or some of the partners), can only be determined 
by the textual consideration of the particular statute. There are 
statutes which contain at least some provisions the natural inter- 
pretation of which is that the limited partnership is a legal unit. 
That statement is true with respect to the Uniform Limited Partner- 
ship Act (but much that we have said with respect to the ambiguity 
of the Uniform Partnership Act, pp. 293-301, is applicable also 
to the Uniform Limited Partnership Act). 

But, considering all the provisions of all the limited partnership 
statutes, it is remarkable how seldom the legislatures have in- 
dicated an intent to treat the limited partnership as a legal unit. 
It is remarkable that legislatures, intending to give the facilities 
for the conduct of business similar to those given by Ja société en 
commandite, should so seldom have followed the model to the 
extent of treating the limited partnership as a legal unit. It shows 
that the principle that a partnership is not a legal unit had been 
very firmly established in the minds of those who drafted the 
American statutes. 

We think that the New York Act of 1822 did not treat the 
limited partnership as a legal unit for any purpose. 


Section XIII provided that “suits to be brought by any part- 
hership, to be formed under this act, shall be in the name or names 
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of the general partners only, and suits against such partnership, 
shall be brought against the general partners only, except in cases 
where the special partners shall be rendered liable as general 
partners, in which cases, suits may be brought against all the 
partners.’’ What is the effect of this language? 

If partnership rights are to be asserted, the general partners 
are to be named as plaintiffs: if partnership liabilities are to be 
enforced the general partners (or, in some cases, all the partners) 
are to be named as defendants. Why is this? Is it because the 
rights and liabilities are in, or against, the partners, or is it be 
cause the rights and liabilities are in, or against, a legal unit (the 
partnership) composed of them, which legal unit is described by 
the names of its members? 

The argument may be made that this provision is merely pro- 
cedural, and that the legislature has intended that the names o 
the general partners should be the way to name the partnership, 
and that service upon all the partners should be the way to serve 
the partnership. But this argument is not persuasive. If the 
legislature thought of the assets and liabilities as being in, 0 
against, the partnership, the natural thing would be to have the 
partnership, described by its name, the plaintiff or the defendant. 
It is extremely unlikely that the legislature would pass a pro- 
cedural statute which, instead of simplifying procedure, com- 
plicated it by requiring the partnership to be described not b 
its own name but by the names of all the general partners, and 
which required service of the partnership to be made not on some 
agent of the partnership but upon all the general partners. (See 
pp. 42-44, 49, 50.) 

A provision, similar to the provision of § XIII of the New 
York Act of 1822, is to be found in nearly all the statutes au- 
thorizing limited partnerships. 


A legislative intent that, as a general rule, a limited partnership 
should not be treated as a legal unit is, of course, not inconsisten 
with an intent that it should be treated as a legal unit for some 
special purpose. And in a number of states provisions have been 
enacted the natural interpretation of which is that, in determining 
whether there has been a fraudulent conveyance of partnership 
assets, the limited partnership is to be treated as a legal unit. In 
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other words, as to limited partnerships, there were forerunners 
of the statutory provisions applicable to all partnerships now 
to be found in the Uniform Fraudulent Conveyance Act. (See 
pp. 78-80.) 


Before closing this chapter, a word should be said as to the 
right of a special partner who has, after contributing his special 
capital, made an ordinary loan, or sold goods or rendered services. 
The important practical question is whether he, with respect to 
such a transaction, may compete with strangers for satisfaction 
out of the partnership funds. 

If the view is adopted that the partnership is not a legal unit, 
and that the rights and liabilities are in, or against, all the part- 
ners, general or special, with the liability of special partners limited 
(pp. 319, 320), then a contract which in form is between the special 
partner and the limited partnership would raise the questions 
which we have discussed at length at pp. 85-95. Under the prin- 
ciples there stated, the special partner could not compete with 
strangers. 

If the view is adopted that the partnership is not a legal unit, 
and that the rights of the special partner are against the general 
partners only, there is no difficulty about the creation of the con- 
tract on which the special partner is suing, and the only question 
is whether the legislature has deferred all claims by special part- 
ners against the general partners to claims by strangers against 
the general partners. 

Even if the view is adopted that the partnership is a legal unit, 
a legislature might defer all claims by special partners against a 
limited partnership to claims by strangers. We understand this 
to be the Leuisiana law.”* 

The statutes and decisions on this matter are by no means 
uniform. Section XI of the New York Act of 1822 provided as 
follows: “Nor shall any special partner, under any circumstances, 
be considered or allowed to claim as a creditor, in case of the in- 
solvency or bankruptcy of the partnership.” This provision, or 
a similar provision, is to be found in the statutes of many states.%3 

2 See Philip W. Sherwood v. His Creditors, 42 La. Ann. 103, 7 So. 79. 


*8 Alabama, Code, 1923, § 9406; Arkansas, Digest of the Statutes (Craw- 
ford and Moses), 1921, § 8150; Georgia, Code, 1926, § 3213; Kentucky, Statutes 
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It was construed by the New York courts to prevent competition 
by a special partner with respect to a loan made by him,” an 
there have been like decisions in several other states.” But th 
Supreme Court of Connecticut reached the opposite conclusion. 

By an amendment to the New York law in 1857 ” the special 
partner was allowed to compete with respect to loans made by 
him, and specific provisions authorizing the special partner to 
compete, under defined circumstances, are to be found in the 
statutes of several states. There are, however, distinctly more 
states which have adhered to the 1822 New York Act than have 


adopted the 1857 amendment. 
As to the taxation of a special partner’s income under the Mas- 


(Carroll), 1922, § 3775; Mississippi, Code (Heminway), 1927, § 6337; Missouri, 
Revised Statutes, 1919, § 9245; Nebraska, Compiled Statutes, 1922, § 5137; 
New Mexico, Statutes, 1915, § 4041; North Carolina, Consolidated Statutes, 
1919, § 3275; Ohio, General Code (Page), 1926, § 8055; Rhode Island, General 
Laws, 1923, Chapter 213, § 11; South Carolina, Code of Laws, 1922, § 3870; 
Texas, Revised Civil Statutes (Vernon), 1925, Art. 6131; West Virginia, Code 
(Barnes), 1923, ch. 100, § 9 (p. 1870). 

24 Mills v. Argall, 6 Paige (N. Y.), 577; White v. Hackett, 20 N. Y. 178. 

Otherwise, as to a loan made by the special partner and others, as partners 
in another partnership. Hayes v. Heyer, 35 N. Y. 326, 329. “The inhibition 
of the statute is personal to the special partner. His debt is to be postponed 
to that of all other creditors. But the statute does not go to the extent of 
declaring that no debt in which the special partner is interested shall be so 
postponed.’’ See, accord, McArthur v. Chase, 13 Gratt. (Va.) 683, 697. 

2% Jaffe v. Krum, 88 Mo. 669; Dunning’s Appeal, 44 Pa. St. 150 (note that 
the Uniform Limited Partnership Act is now in force in Pennsylvania, § 23 
of which is set forth in note 28, infra); Ussery v. Crusman, 47 S. W. (Tenn.) 
567. 

% Clapp v. Lacey, 35 Conn. 463. 

” Laws of 1857, Chap. 414, §§ 3, 4. A 

% California, Civil Code, § 2491; Michigan, Compiled Laws, 1915, § 7949; 
Montana, Revised Codes, 1921, § 8036; North Dakota, Compiled Laws, 
1913, § 6445; Oklahoma, Compiled Statutes, 1921, § 8159; South Dakota, 
Revised Code, 1919, § 1352; Wyoming, Compiled Statutes, 1920, § 4226. 

Section 23 of the Uniform Limited Partnership Act provides: “In settling 
accounts after dissolution the liabilities of the partnership shall be entitled 
to payment in the following order: 7 

“a. Those to creditors, in the order of priority as provided by law, except 
those to limited partners on account of their contributions, and to general part- 
ners. ...” (Italics ours.) 
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sachusetts law, see Parker v. Commissioner; and as to the taxa- 
tion of a special partner’s interest under the Connecticut suc- 
cession tax, see A ppeal of Silberman.® 


2255 Mass. 546, 152 N. E. 34, 45 A. L. R. 1379. 
% 105 Conn. 192, 213, 134 Atl. 778, 785, aff’d 48 Sup. Ct. 410. 
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PARTNERSHIP ASSOCIATIONS; JOINT-STOCK COM- 
PANIES; BUSINESS TRUSTS; UNINCORPORATED 
LABOR UNIONS 


CHAPTER I 


TO WHAT EXTENT DO THE COURTS SANCTION AT- 
TEMPTS TO OBTAIN CORPORATE ADVANTAGES 
WITHOUT THE AID OF A STATUTE? 


In a previous chapter (pp. 17-28), we contrasted the law ap- 
plicable to ordinary partnerships with the law applicable to 
corporations, specifying six matters. In this chapter we inquire 
to what extent advantages, approximating the corporate ad- 
vantages on these six matters, may be obtained by agreement 
between the parties concerned, and without the aid of any statute. 

We shall discuss both joint-stock companies and business trusts. 
Whether a business organization is a joint-stock company or a 
business trust may be difficult to determine, and we shall discuss 
at length the decisions which seek to draw a line between the 
two kinds of organizations. But let us put at once plain examples 
of the two. 

If unincorporated associates agree (1) that their interests in 
a business to be conducted for their benefit shall be represented 
exclusively by transferable shares, (2) that the title to some or 
all of the assets to be employed in the business shall be vested 
in persons who shall be trustees for all the associates, (3) that, 
ordinarily, the powers of management of the business shall be vested 
in the persons who are to be trustees of the assets, but also agree 
(4) that the associates, in meeting assembled, may at any time 
give instructions to these persons as to how the business is to be 
conducted, all courts would agree that the organization is a joint- 
stock company. A joint-stock company, although not an ordi- 


nary partnership, is a species of partnership; the members are 
327 
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partners; and the rules of partnership law are applicable except 
to the extent that they have been effectively modified by agree- 
ments. 

On the other hand, if unincorporated persons agree (1) that 
their interests in a business to be conducted for their benefit shall 
be represented exclusively by transferable certificates of beneficia i 
interest, (2) that the title to all the assets to be employed in the 
business shall be vested in trustees who shall issue such certificate 
of beneficial interest, and (3) that all powers whatever relating 
to the conduct and termination of such business shall be vested 
exclusively in these trustees, all courts which recognize the validity 
of business trusts would agree that the organization is a business 
trust. We say “all courts which recognize the validity of business 
trusts,’’ because there are several courts which refuse to recognize 
the validity of a business trust, at least for the purpose of shield- 
ing the certificate-holders from liability (pp. 396-398). 

A business trust is often called a Massachusetts trust, because 
such trusts have probably been used in Massachusetts more than 
in any other one state. 

Our main question is to what extent advantages, approximating 
the corporate advantages on the six matters specified in a pre- 
ceding chapter (pp. 17-28), may be obtained by forming either 
a joint-stock company or a business trust. Some of these ad- 
vantages may undoubtedly be obtained by forming a joint-stock 
company. But a business trust is a superior means for obtaining 
such advantages; all of the advantages which can be obtained 
by forming a joint-stock company can also be obtained by form- 
ing a business trust; furthermore, advantages with respect to 
concentration of the powers of management and with respect 
to suits are more surely obtained by forming a business trust 
than by forming a joint-stock company; and, furthermore, some 
(but by no means all) of the courts say that an advantage with 
respect to the limitation or elimination of liability which can not 
be obtained by forming a joint-stock company can nevertheless 
be obtained by forming a business trust. 

Whether it is consistent with public policy that the certificate- 
holders in a business trust shall be as immune from liability as 
are the shareholders of a corporation is the most important ques- 
tion discussed in this chapter. We believe that it is not, and 
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shall state the reasons for our belief. The authorities are con- 
flicting (pp. 391-398). 


Our inquiry is to what extent advantages, approximating the 
corporate advantages, may be obtained by agreement between 
the parties concerned, and without the aid of any statute. We will 
begin by considering what advantages may be obtained by form- 
ing a joint-stock company. The law on this has, in the main, 
become plain, and in our first draft of this chapter we sought to 
make summary statements and so to avoid the thrashing of old 
straw. But we found it impessible to make summary statements 
which were not in some respects misleading. We will therefore 
give the history of the law at some length. 

We start with the Bubble Act. In the early years of the eight- 
eenth century the South Sea Company, a corporation, was created 
by charter and granted the monopoly of a trade to the South Sea, 
or coast of Spanish America. This was done pursuant to authority 
given by Parliament. The corporation later was authorized to 
increase its capital ' so as to provide funds for the redemption of 
certain public debts, and in order to obtain these funds the com- 
pany appealed to the speculative public and alluring statements 
as to prospects were made. 

At the time, the public rage for speculation was at a great height. 
This speculation was not confined to the shares of the South Sea 
Company; numerous other projects were being laid before the 
public, and the South Sea Company was jealous of those other 
projects which it called mere bubbles. Under these circumstances 
the so-called Bubble Act ? was passed, and Collyer is authority 
for saying that it may fairly be conjectured that the Act was passed 
at the instigation of the South Sea Company.* 

This Act was not carefully drawn, and it is difficult to state 
precisely what it condemned. It recited that it was notorious 
that various projects had been publicly contrived which mani- 
festly tended to the common grievance, prejudice and incon- 
venience of great numbers of persons, and that, under false pre- 
tences of public good, books for public subscription were opened 

16 Geo. 1, c. 4. 


26 Geo. 1, c. 18, §§ 18 et seq. 
3 Collyer on Partnership, 1st Am. Ed., p. 619. 
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and many unwary persons were drawn in to subscribe, and 
make a small payment on account of their subscriptions. 

It also recited that in many cases such undertakers or sub- 
scribers “have presumed to act as if they were corporate bodies, 
and have pretended to make their shares in stocks transferable 
or assignable, without any legal authority, either by act of Parlia- 
ment, or by any charter from the Crown for so doing.” 

After further recitals, it enacted that all such undertakings, 
and all means for furthering such undertakings, and more pa 
ticularly the acting or presuming to act as a corporate body or 
bodies, the raising or pretending to raise transferable stocks with- 
out the authority either of Parliament or the Crown, the acting 
under any charter for purposes not intended, and the acting under 
any obsolete charter should be deemed illegal, and a public nuisance, 
and that offenders might be convicted upon information or in- 
dictment and punished in specified ways. 

There was one conviction under the Act about two years after 
its passage.* Then for an interval of eighty-seven years it does 
not appear by any case in print to have been acted upon. From 
1808 to 1825 there were a few, but only a few, cases in which the 
judges dealt with the Act. In 1825 it was repealed.® 

Lord Eldon was of opinion that, under the Bubble Act, a 
ciety was illegal if the shares were transferable.® 

On the other hand, Lord Ellenborough said: “It may admi 
of doubt, whether the mere raising transferable stock is in any 
case, per se, an offence against the act, unless it has relation to 
some undertaking or project which has a tendency to the common 
grievance, prejudice, or inconvenience of his majesty’s subjects, 
or great numbers of them. The mischief intended to be remedied 
arose from such undertakings and projects; and the suppression 
of such undertakings and projects seems to be the great object 
of the act.” (Italics in the original.) 

In Kinder v. Taylor,’ decided in 1825, the year in which the 


“ The King v. Cawood, 2 Ld. Raym. 1361. 

5 6 Geo. 4, c. 91. 

* Ellison v. Bignold, 2 Jac. & W. 503, 510. See also Buck v. Buck, 1 Camp. 
547; Rex v. Stratton, 1 Camp. 549, note; Josephs v. Pebrer, 3 B. & C. 639. 

"The King v. Webb, 14 East, 406. See also Pratt v. Hutchinson, 15 East, 511. 

*L. J. Ch. (Old Series), vol. III, p. 68. 
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statute was repealed, Lord Eldon, in speaking of the statute, said 
that the courts had not explained or defined what it was that 
constituted acting as a corporation; that the statute supposes 
and he himself confidently believed that to act as a corporation, 
not being a corporation, was an offence at common law; and that 
in dealing with transactions of this kind it should never be for- 
gotten that there is common law as well as statute law. And the 
| contention was subsequently made that the Bubble Act was 
merely declaratory of what was illegal at common law. 

Now the Bubble Act declared to be illegal projects which mani- 
festly tended to the common grievance, prejudice and incon- 
venience of great numbers of persons whereby under false pre- 
tences of public good many unwary persons were induced to part 
with their money. One construction of the Act for which per- 
suasive arguments can be made and considerable authority cited 
is that no promotion of a company was illegal thereunder unless 
in such promotion means were employed which were likely to 
deceive the public.’ Under such construction, of course a pro- 
motion which was illegal under the Act would be illegal at com- 
mon law. 

Another possible construction is that the Act made it illegal 
to issue transferable shares (without the authority of the Crown 
or Parliament), even if not done in furtherance of an improper 
promotion scheme, and that the Act was merely declaratory of 
the common law on this matter. If this construction were taken 
it would follow that, even after the repeal of the Bubble Act, it 
was illegal to issue transferable shares. 

There were some statements by the courts to this effect,!° but 
when these statements are examined it will be found that the 
thought of the courts was that transferable shares were illegal be- 
cause the members of the public were misled into supposing that if 
they assigned their shares they would get rid of all the liabilities 
attached to them. “The deed, therefore, necessarily represents 


9See The King v. Dodd, 9 East, 516; The King v. Webb, 14 East, 406; Pratt 
v. Hutchinson, 15 East, 511. The decision in Josephs v. Pebrer, 3 B. & C. 639, 
considering all the facts relied upon by the court, is not an authority to the 
contrary. 

See Duvergier v. Fellows, 5 Bing. 248, 267; Blundell v. Winsor, 8 Sim. 
601, 612. The quotation in the text is from Blundell v. Winsor. 
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that the persons who should assign their shares, would get rid 
all the liabilities attached to them, and that the persons who shoul 
take their shares, would take them just as the assignors held them 
It is clear, however, that this could not be done. In my opinion 
therefore, the deed held out to the public, as an inducement t 
them to become partners in the working of these imaginary gold 
mines, a false and fraudulent representation that they might con 
tinue partners in the undertaking just so long as they pleased, an 
then get rid of all the liability they had incurred, by transferrin 
their shares to some other person.” 

On the other hand, in Garrard v. Hardey™ the court decided 
that raising and transferring stock was not simply, and per se, with 
out any statement of the mode by which it injured or defrauded 
the public, an indictable offence at common law; and Harrison y. 
Heathorn ” and In re The Mexican and South American Mining 
Company 1* were further authorities to the same effect. In the 
later case, the Master of the Rolls, Sir John Romilly, said (p. 480): 
“T have listened in vain for any case, or, indeed, for the statement 
of any principle, whereby, at common law, and independent of 
any statute, a partnership between persons who agree among 
themselves that their shares shall be legally assignable in per petuum, 
or indefinitely assignable, is absolutely void and illegal. I find no 
case which determines it, and no principle on which it can rest, 
nor am I able to conjecture why such an association should be void 
at common law. It does not appear to me to offend against society, 
or to injure any class of individuals, and, therefore, unless bound 
by distinct authority, I should not be the first judge to hold that 
such an association was void at common law.” 

From these authorities it appears that some English judges felt 
that the statement that shares were transferable was likely to lead 
persons to believe that they could at any time sell their shares and 
thereby rid themselves of all liability, and was therefore a false 
representation. But if the circumstances were such that there was 
no false representation, there is no English authority that it is 
objectionable at common law that unincorporated associates should 
agree between themselves that their respective interests shall be 
represented by transferable shares. 


115 Man. & Gr. 471, 483. 1327 Beav. 465. 
6 Man. & Gr. 81, 140. 
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The Bubble Act was in force at the time of the American Revolu- 
tion. It is familiar law that some English statutes then in force 
have been treated by our courts as forming part of the law, without 
enactment by the legislature of the particular state; and in two 

) American cases, Phillips v. Blatchford \* and Spotswood v. Morris,’ 
counsel contended that the Bubble Act should be recognized as law. 
But this contention was regarded by the courts as without merit. 

Furthermore, our courts have frequently had occasion to con- 
sider agreements for transferable shares, and their validity has been 
assumed or expressly declared. 

In Townsend v. Goewey, decided in 1838, articles of association 
were entered into whereby the subscribers agreed to form them- 
selves into a joint-stock company, to be known as “The Albany 
Exchange Company,” for the purpose of purchasing land, erecting 
a building thereon, and so forth. The stock was to be deemed per- 
sonal property and to be transferable as such. The court said 
(p. 427): “The objection taken for the first time on the argument, 
that this association was illegal as being in the nature of a corpora- 
tion issuing scrips and providing for a transfer of its stock, is not 
well founded. The act of associating in this way . . . constituted 
a partnership, valid as being formed for the purposes of a lawful 
and honest enterprise.” 

In Phillips v. Blatchford," the court said (p. 512): “It is too late 
to contend that partnerships with transferable shares are illegal 
in this Commonwealth. They have been recognized as lawful by 
the court, from Alvord v. Smith, 5 Pick. 232, to Gleason v. McKay, 
134 Mass. 419. Even if the question were a new one, we should 
come to the same result. The grounds upon which they were 
formerly said to be illegal in England, apart from statute, have 
been abandoned in modern times.” 

Other authorities, accord, are noted in the margin.® 


14137 Mass. 510. 

15 12 Idaho, 360, 85 Pac. 1094, 6 L. R. A. (N. S.) 665. 

1619 Wend. (N. Y.) 424, 32 Am. Dec. 514. 
© 7137 Mass. 510. 

18 Adm’r of Spence v. Whitaker, 3 Porter (Ala.), 297; Baker-McGrew Co. v. 
Union Seed & F. Co., 125 Ark. 146, 188 S. W. 571; McConnell v. Denver, 35 
Cal. 365, 95 Am. Dec. 107; Strang v. Osborne, 42 Colo. 187, 94 Pac. 320; 
Erisman v. McCarty, 77 Colo. 289, 236 Pac. 777; Norwood v. Francis, 25 App. 
D. C. 463; Spotswood v. Morris, 12 Id. 360, 85 Pac. 1094, 6 L. R. A. (N. S.) 
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The first of the six matters discussed, in contrasting an ordina 
partnership with a corporation, was called “Dissolution. Herej 
of a succession of members” (p. 17). We now see that by th 
formation of a joint-stock company an advantage on this matter, 
approximating the corporate advantage, may be obtained b 
agreement. Partners may agree that the interest of each partner 
shall be represented exclusively by a transferable share, or certificat 
of interest, and that no holder of such share shall have a right to 
call for the liquidation of the business. Thus continuity in the con 
duct of the business is assured. 

If a partner wishes to retire, his only right will be to transfer his 
certificate. If he dies, or is adjudged a lunatic or a bankrupt, his 
successor or representative may perhaps have a right to become a 
partner himself,’ but, unless he has authority to become a partner 
himself and elects so to do, his only right will be to transfer the 
certificate. 

A partner may die. The partnership relation between him and 
his copartners is necessarily ended; but the transferree of his shares 
takes his place so that there is a new, but similar, partnership 
between such transferee and the other partners. There is no 
liquidation; there is not even momentary interruption in the con- 
duct of the business; and there is no subtraction from the amount 
of assets which are available for the conduct of the partnership 
business. 

It is to be noted, however, that the agreement needs to be care- 
fully framed on one point. If a partner dies or is adjudged a lunatic 
665; Hossack v. Ottawa Ass’n, 244 Ill. 274, 91 N. E. 439; Joseph v. Davenport, 
116 Iowa, 268, 89 N. W. 1081; Citizens Nat’l Bank v. Bank of Commerce, 80 
Kan. 205, 101 Pac. 1005; Smith v. Virgin, 33 Me. 148; Reffon Realty Corp. 
v. Adams Land & Bldg. Co., 128 Md. 656, 98 Atl. 199; Butterfield v. Beardsley, 
28 Mich. 412; Frank v. Drenkhahn, 76 Mo. 508; Wells v. Wilson, 3 Ohio, 425; 
Hedge and Horn’s Appeal, 63 Pa. St. 273; Morris v. Land Co., 164 Pa. St. 326, 
30 Atl. 240, 27 L. R. A. 305, 44 Am. St. Rep. 614; Carter v. McClure, 98 Tenn. 
109, 38 S. W. 585, 60 Am. St. Rep. 842; Yeaman v. Galveston City Company, 
106 Tex. 389, 167 S. W. 710; Willis v. Chapman, 68 Vt. 459, 35 Atl. 459; Durkee 
v. Stringham, 8 Wis. 1; Jelinek v. Baer, 153 Wis. 426, 141 N. W. 271; Roberts 
v. Anderson, 226 Fed. 7. 

As to mining partnerships see Sturm v. Ulrich, 10 F. (2d) 9. 

'* Under the terms of a will it might be proper for an executor to become 


a partner. There would be few, if any, other circumstances in which a suc- 
cessor or representative would have authority to become a partner himself. — 
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r a bankrupt, there will necessarily be an interval in which no one 
be a partner in his place, and this may be prejudicial to the 
ontinuing partners. 

| Whenever a partnership contractual liability is discharged by 
ome of the partners, they are, of course, entitled to contribution 
rom the other partners; therefore if one partner drops out and there 
s as yet no new partner in his place (and there is no agreement to 
over the point), the continuing partners must bear the whole 
urden of the liabilities incurred in the interval. 

Of course it could be provided that the continuing partners 
hould have the sole benefit of all transactions entered into during 
he hiatus, but there are two reasons why that would not be a 
atisfactory solution. One is that a partner may not wish to in- 
rease his risk of loss, even if there is a counterbalancing increase in 
ossible profits; the other is that the insulation of transactions 
uring the hiatus from other transactions would involve so much 
abor and difficulty as to be inconsistent with the undisturbed 
ontinuity of the business which is the object of the agreements. 
A form of agreement to cover the hiatus caused by the death of 
partner was considered in Phillips v. Blatchford.”» Unincorporated 
sociates had agreed that each holder of a share was entitled to a 
ransferable certificate, and that “the decease of a member of the 
ssociation shall not work a dissolution of it, nor shall it entitle his 
egal representatives to an account, or to take any action in the 
ourts or otherwise, against the association or the trustee, for such; 
but they shall simply succeed to the right of the deceased to the 
certificate and the shares it represents, subject to this declaration 
of trust.” 

The defendant’s testator had owned certain shares. After the 
death of the testator certain debts were incurred in the name of 
the association. The plaintiff was the owner of other shares, an 
action was brought against him on these debts and he was obliged 
to make a payment thereon. He then brought a bill in equity 
against the defendant for contribution. 

The defendant had taken no action to make himself a member of 
the association, and the court said that it might be conceded that, 
without some act on his part, the executor would not become a part- 
her. ‘‘But,”’ said the court (p. 514), ‘‘a man may contract with 
137 Mass. 510. 
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his copartners to indemnify them for a certain proportion of 
liabilities incurred after his death; and, if such liabilities are 
curred, his executor will be bound de bonis testatoris in the same way 
that he is by any other contract of his testator, and without i 
troducing any anomalous principle whatever.”’ (See the discus. 
sion of judgments to be satisfied de bonis testatoris at our pp. 847- 
852.) 
And the court thought that the testator had so contracted with 
his copartners. It said (p. 515): “When, as here, a company is 
purposely made as nearly a corporation as possible, and it is ob 
viously intended that the death of a shareholder shall not affect 
either the company or the rights incident to the share, we think 
that the liabilities go with the rights, and that the effect of 
testator’s contract was that he would share losses until his estate 
was relieved of his shares in the stock. . . . The present contriv- 
ance . . . is intended to imitate a corporation so far as to stipulate 
that profits and losses shall follow the certificate, and that the 
certificate shall remain part of the estate of the deceased, whethe 
the executor makes himself a member of the company or not.” 
This case shows that the partners can by agreement between 
themselves arrange, with respect to the death of a partner, not 
only that the business may continue without interruption an¢ 
without any subtraction from partnership assets, but also that 
with respect to liabilities incurred after the death and before the 
representative of the deceased partner either becomes a partner 
or transfers his shares, the other partners may have contribution 
from the assets of the deceased. Continuity in the conduct of 
the business is made possible, and the partners who continue 
the business are not exposed to greater risks than those to which 
they would have been exposed if such death had not occurred.” 


*1 The principle of Phillips v. Blatchford is supported by Sheldon v. Blackman, 
188 Wis. 4, 205 N. W. 486, in which it was held that a note may be made 
payable at the maker’s death. 

We have found no decisions as to the effect of a similar agreement to cover 
the lunacy or bankruptcy of a partner. 

But by reasoning, similar to that used by the court in Phillips v. Blatchford, 
it would seem that the courts should give effect to a promise that the promisor 
would, although he was adjudged a lunatic, be liable to make contribution 
to the continuing partners for liabilities incurred in the interval between his 
being adjudged a lunatic and the sale of his certificate by his representative. 
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We pass to the second of the six matters discussed, in con- 
asting an ordinary partnership with a corporation, and which 
as called ‘Ownership of property” (p. 20). 

If there is a large partnership with transferable shares, the 
onvenient transaction of business requires that the legal title 
© some, or all, of the assets shall be vested in trustees the number 
f whom is not large. 

There would seem to be no reason to doubt the legality of such 
sts, once it is established that transferable shares are legal. 

In Simson v. Klipstein,” the trust deed provided that ‘the 
rustees shall be deemed the absolute owners of all the property 
f the association and both the legal and equitable title to all such 
roperty shall be vested absolutely in them.” The trustees pur- 
ased certain real estate used for factory purposes, and certain per- 
onal property, including raw materials. They contracted with the 
efendant for the sale to him of this real estate and personal prop- 
rty. The defendant entered into possession of the property, 
ut it developed that the trustees could not give a clear title to 
he real estate. During the time the title to the real estate was 
eing determined by litigation, the defendant continued in pos- 
ession and operated the factory. 

The trustees sued the defendant for his failure to pay for the 
ersonal property, for refusing to remove from the premises in 
ccordance with the terms of an agreement entered into pending 
the litigation, and for damages to the property while in possession. 

The defendant was a citizen of New Jersey. The trustees were 
not citizens of New Jersey but one of the certificate holders was, 
and the defendant moved to dismiss on the ground that one of 
the necessary parties plaintiff and the defendant were both citizens 
of New Jersey and that therefore there was not the necessary 
diversity of citizenship to give the federal court jurisdiction. 


It would depend on the terms of the bankruptcy statute whether there 
would be any value to a promise that the promisor would, although he were 
adjudged a bankrupt, be liable to make contribution to the continuing part- 
ners during the interval between his being adjudged a bankrupt and the sale 
of his certificate. Under the present bankruptcy act it would seem that, 
if liabilities mature by the happening of the contingent event upon which 
they depend after the filing of the petition and in time to admit of proof, they 
become provable debts. See Collier on Bankruptcy, 13th ed., pp. 1420, 1421. 

22 262 Fed. 823. 
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The court held that the associates were partners (that is, 
the business organization was a joint-stock company rather than 
a business trust), but, nevertheless, held that the trustees wer 
the only necessary parties plaintiff. (For further reference tg 
this case, see pp. 379-381.) 

Further authorities are noted in the margin.” 


We pass to the third of the six matters discussed, in contrasting 
an ordinary partnership with a corporation, and which was called 
“Concentration of powers of management ” (p. 21). 


23 See, in support of the validity of such trusts, Hart v. Seymour, 147 Il. 
598, 35 N. E. 246; Dicus v. Scherer, 277 Il. 168, 115 N. E. 161; Laughlin y. 
Greene, 14 Iowa, 92; Mallory v. Russell, 71 lowa, 63, 32 N. W. 102, 60 Am. Rep 
776; Joseph v. Davenport, 116 Iowa, 268, 89 N. W. 1081; Smith v. Virgin, 33 
Me. 148; Reffon Realty Corp. v. Adams Land and Building Co., 128 Md. 656, 
98 Atl. 199; Williams v. City of Boston, 208 Mass. 497, 94 N. E. 808; Peabody 
v. Treasurer, 215 Mass. 129, 102 N. E. 435; Sleeper v. Park, 232 Mass. 292, 
122 N. E. 315; Humphreys v. New York, Lake Erie & Western R. R. Co., 56 
Hun (N. Y.), 634, 10 N. Y. S. 461; Moss’s A ppeal, 43 Pa. St. 23; Oliver’s Esta 
136 Pa. St. 43, 20 Atl. 527, 9 L. R. A. 421, 20 Am. St. Rep. 894; Pittsburg 
Wagon Works’ Estate, 204 Pa. St. 432, 54 Atl. 316; Wheless v. Wheless, 92 Te 
293, 21 S. W. 595; Houston Oil Co. v. Village Mills Co., 241 S. W. (Tex.) 122 
Greenlee v. Consolidated Oil Co., 241 S. W. (Tex.) 599; Clagett v. Kilbourne, 
1 Black (U. S.), 346, 17 L. Ed. 213; Roberts v. Anderson, 226 Fed. 7. 

Cf. Adams Express Company v. Metropolitan Street Ry. Co., 126 Mo. App. 
471, 103 S. W. 583. The decision of the court was only that the Adams Ex 
press Company could not maintain an action in the name of its officers; and 
the court was of opinion (p. 475) that “there is no doubt but what a trustee 
of an express trust under certain conditions can maintain an action in his 
own name.” See Wiehtuechter v. Miller, 276 Mo. 322, 208 S. W. 39. 

In some states it is provided by statute that where there is a change in 
trustees, title to the trust assets will vest in the trustees for the time being 
without the necessity of any act of conveyance from the former trustees. See, 
for example, Mass. G. L. c. 203, §§ 5, 6, and Glazier v. Everett, 224 Mass. 184, 
187, 112 N. E. 1009, 1011. 

As to the necessity of a conveyance, where there is no statute, see Reichert 
v. Mo. & Ill. Coal Co., 231 Ill. 238, 245, 83 N. E. 166, 167; Reffon Realty Corp. 
v. Adams Land and Building Co., 128 Md. 656, 98 Atl. 199; Chapin v. Firs 
Universalist Society, 8 Gray (Mass.), 580; Ellis v. Boston, Hartford and Erie 
R. R. Co., 107 Mass. 1; National Webster Bank v. Eldridge, 115 Mass. 424. 

Where contracts are made with trustees and the contract rights are not 
assignable, and then successor trustees are appointed, action must be brought 
in the name of the original trustees. Townsend v. Goewey, 19 Wend. (N. Y.) 
424, 427, 32 Am. Dec. 514, 515. 
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If there is a large partnership with transferable shares, it is 
highly undesirable that any one partner shall have a right to 
bind all the partners in the scope of the partnership business. 
Therefore it is usual, in case of such a partnership, to agree that 
the powers of management shall be vested exclusively in a selected 
few. 

A provision for such concentration of the powers of manage- 
ment was so usual where there were transferable shares that, 
in Burnes v. Pennell,” decided in 1849, Lord Campbell said (p. 
520): ‘‘A distinction must be made between a member of a com- 
mon mercantile partnership and a shareholder in a joint stock 
company. No one will contend that a joint stock company would 
be liable on a bill of exchange, drawn, accepted, or indorsed by 
any one shareholder. Why? Because it is known that the power 
of carrying on the business of the company, and of drawing, ac- 
cepting, and indorsing bills of exchange, is -vested exclusively in 
the directors. This shews that, although a joint stock company 
is a partnership, it is a partnership of a different description, and 
attended with different incidents and liabilities from a partnership 
constituted between a few individuals who carry on business 
jointly, with equal powers and without transferrable shares. All 
who have dealings with a joint stock company know that the 
authority to manage the business is conferred upon the directors, 
and that a shareholder, as such, has no power to contract for the 
company. For this purpose, it is wholly immaterial whether the 
company is incorporated or unincorporated.” 

In Spotswood v. Morris,” the question was whether each mem- 
ber of a joint-stock company had authority to make a contract 
within the scope of the contemplated business. According to 
the articles of association each member had no such authority,— 
the powers of management were concentrated in a few. 

The court held that there was nothing illegal in making such 
an agreement; that the plaintiffs knew of the agreement and 
that the individual members of said association had, under the 
terms of the agreement, no power or authority to make the con- 
tract in question; and that therefore the plaintiffs could not re- 
cover. 
42H. L. Cas. 497. 

*° 12 Idaho, 360, 396, 85 Pac. 1094, 1104, 6 L. R. A. (N. S.) 665, 667. 
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Other authorities to the effect that there is nothing illegal in 
making such an agreement for concentration of the powers of 
management are noted in the margin.” 

In Spotswood v. Morris, the plaintiff knew that the individual 
members of the association had no authority to make the contract 
in question. Does our law go further, and, in accord with the 
remarks of Lord Campbell in Burnes v. Pennell, charge everyone 
who attempts to contract with the partners in these large part- 
nerships having transferable shares with a duty to ascertain what 
agreement they have made between themselves with respect to 
the powers of management? We think that it probably does, but 
it can not be said that the authorities have as yet made this plain. 


We pass to the fourth of the six matters discussed, in contrast- 
ing an ordinary partnership with a corporation, and which was 
called ‘‘Suits against, or by, strangers’”’ (p. 22). 

Where there is a large partnership with transferable shares, 
it becomes very difficult indeed to name as plaintiffs or defendants 
all those persons who were partners at the time the right accrued 
or the obligation was incurred (see p. 22). Two methods of obviat- 
ing these difficulties have been tried. 


The first method is to have the contracts made, not by the 
partners, but by a few persons as trustees for all the partners. 
Then, since the rights of action accrue to, or against, the trustees, 
they are the sole plaintiffs or defendants. This method has long 
been sanctioned by the courts. 

In Meicalfe v. Rycroft,” there was a deed of composition with 


% See Powell v. Finn, 198 Ill. 567, 64 N. E. 1036; Smith v. Virgin, 33 Me. 
148; Hotchin v. Kent, 8 Mich. 526; Spraker v. Platt,-158 App. Div. (N. Y.) 
377, 143 N. Y. S. 440; Oliver’s Estate, 136 Pa. St. 43, 59, 20 Atl. 527, 528, 
9 L. R. A. 421, 423, 20 Am. St. Rep. 894, 896; McFadden v. Leeka, 48 Ohio 
St. 513, 28 N. E. 874; De Witt v. Cabanne, 2 F. (2d) 322. 

In Spraker v. Platt, 158 App. Div. (N. Y.) 377, 143 N. Y. S. 440, it was held 
not to be illegal to have the board of management self-perpetuating. 

As to mining partnerships see McConnell v. Denver, 35 Cal. 365, 95 Am. 
Dec. 107 (managing agent in question had no authority to bind company by 
note given for materials used by the company); Skillman v. Lachman, 23 Cal. 
198, 83 Am. Dec. 96 (one member can not bind the company by a note or 
contract executed in behalf of the company). 

76M. &S&. 75. 
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the creditors of A and B, and by such deed the defendant cov- 
enanted ‘‘with the said several creditors parties thereto, and to, 
and with each, and every of them and their, and each and every 
of their several and respective partners” to pay a specified sum. 
The plaintiff and another carried on business under the firm of 
Farrar and Metcalfe, and were creditors of A and B. He sub- 
scribed the deed in the name of “Farrar and Metcalfe,” and set 
his seal thereto. His partner did not execute the deed. 

The plaintiff sued for breach of the covenant. The defendant 
demurred, and contended that, where there is a joint interest 
in partners in a covenant relating to the partnership, they must 
all join, although all do not execute the indenture, for one of them 
can not by executing separately attract to himself a right of action 
independent of the others, if their interest is joint. But the court 
gave judgment for the plaintiff. Lord Ellenborough said (p. 77): 
“No other than one who is party to the deed can have a right to 
sue upon it; the right of suit is constituted by the deed; and here 
the other partner is not a party to it.” 

Suppose, further, that only some of the partners entered into 
a contract, mot under seal, which was intended for the benefit 
of all the partners. Must all the partners in such a case be joined 
as plaintiffs? 

In Clay and Newman v. Southern,* a contract not under seal 
was signed by Clay and Newman, and the defendant. By this 
contract ‘‘the company” was to supply salt to the defendant. 
The plaintiffs were members of a joint-stock company, the shares 
in which were transferable, called ‘““‘The Droitwich Patent Salt 
Company,” and the salt was supplied to the defendant from the 
premises of this company. The plaintiffs sued for the purchase 
price of the salt and the defendant contended that all the members 
of the partnership ought to have been joined in the action. 

But the court held that this was not necessary. Parke, B., 
said (p. 718): “I am of opinion, upon looking at the terms of this 
agreement, that Messrs. Clay and Newman entered into an en- 
gagement to supply salt to the defendant, and that they are prop- 


erly made plaintiffs in this action. . . . It is a perfectly well estab- 
lished principle, that a party who actually enters into a contract 
may sue or be sued upon it.... It may be, that the con- 


87 Exch. 717. 
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tract was entered into by the defendant with the plaintiffs for 
the following reason:—Such a Company as this consists of a fluctu- 
ating body of members, which are constantly changing; so that 
it would become almost impossible to ascertain who the partners 
were at the time the contract was entered into. For this reason, 
most probably this form of contract was designedly adopted.” 


We said above (p. 340) that two methods had been tried of 
obviating the difficulties in suits which arise where there is a large 
partnership with transferable shares. The second method was 
to let the rights of action accrue to or against all the partners 
(as distinguished from a few trustees for all the partners), but 
to provide that some one person might sue or be sued as a rep- 
resentative plaintiff or defendant. 

The thought is that, although there are a hundred persons to 
whom the cause of action has accrued, some representative of the 
hundred may be named as plaintiff, so that naming him shall have 
the same effect as though the hundred had been named; and, con- 
versely, that although there are a hundred persons against whom 
the cause of action has accrued, some representative of the hun- 
dred may be named as defendant, so that naming and serving him 
shall have the same effect as though the hundred had been named 
and served. 

We have already seen that courts of equity will allow representa- 
tive parties plaintiff or defendant under some circumstances 
(pp. 42, 43). Courts of equity do this upon their own motion. 
It is not a condition precedent to such relief in equity that there 
should be any statutory authority therefor. And it is not a con- 
dition precedent to such relief in equity that the persons interested 
should have agreed among themselves that there should be a rep- 
resentative party. 

Moreover, statutes authorizing representative parties were fre- 
quently granted in England. Such a statute was the commonest 
example of a grant by Parliament of an advantage, approximating 
a corporate advantage, to associates who had not been incorporated 
and who continued to be unincorporated even after the passage 
of the statute granting them this relief. (See the discussion of 
this matter at our pp. 407-409.) 

*” See also Phelps v. Lyle, 10 A. & E. 113. 
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Now the courts at common law have pretty steadily declined 
to apply the principle of representative parties upon their own 
motion. We consider this matter in the discussion of the Coronado 
case (pp. 648-669). Unless the Coronado case has changed the 
law, courts at the common law do not apply the principle of rep- 
resentative parties in the absence (a) of any statutory authority 
therefor, and (b) of any agreement between the persons interested 
that there should be representative parties. 

But will the courts at common law apply the principle of rep- 
resentative parties, in the absence of any statutory authority 
therefor, provided there is such an agreement between the persons 
interested? 

In Radenhurst v. Bates, several persons ‘mutually and recip- 
rocally bound themselves, each to the other” in an instrument 
under seal, to horse a coach, each of them one stage on the road 
from Birmingham to Liverpool, and further agreed that in case 
any one made default, the plaintiff (specified by name) should 
sue the defaulter for a penalty which should be divided among 
the non-defaulters. 

The defendant made default. When he was sued by the plain- 
tiff, one of his grounds of defence was that all the contracting 
parties amongst whom the penalties were to be divided should 
have joined in the action. The court declined to sustain this 
defence, saying (p. 470): ‘Where several parties create by agree- 
ment penalties to be paid by one of them to the others, we see 
no objection to their empowering one to sue for the others. Such 
an agreement is in effect an undertaking not to object on account of all 
who ought otherwise to have joined in the action not being joined.” 
(Italics ours.) 

Radenhurst v. Bates is an authority respecting suits between 
members, and it is mentioned again at pp. 351, 352. But, we sub- 
mit, the reasoning of the court would be applicable also in a case 
where a stranger had entered into a contract with partners and 
had therein agreed that, if he were sued by one or some of the 
partners for breach thereof, he would not object to the non-joinder 
of the other partners as parties plaintiff. 

Note that if, in a contract between partners and a stranger, 
the parties wish to provide for suit against one or some of the part- 
30 3 Bing. 463. 


. 


344 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


ners, the simplest method would be for the partners to make them- 
selves jointly and severally liable (see p. 141). If this is done, no 
question of representative parties is presented. 

We pass from Radenhurst v. Bates to agreements that the holder 
of an office for the time being may sue or be sued as a representative 


party. 

In Storm v. Stirling,*! the defendant promised to pay a sum of 
money “to the secretary for the time being of the Indian Laudable 
and Mutual Assurance Society, or order,’ nine months after 
date. The plaintiff, who was secretary both at the date of the 
note and at its maturity, sued upon it as a promissory note. The 
court held that the intent of the parties was that the payment 
was to be made to the individual who, at the time of the maturity 
of the instrument, should fill the situation of secretary of the com- 
pany; and that, therefore, the payee was uncertain and the docu- 
ment was not a promissory note. 

In Hybart v. Parker,®* the shareholders of a cost-book mine %3 
had agreed among themselves that the amount of calls due from 


313 E. & B. 832, afi’'d 6 E. & B. 333. Cf. McDonald v. Laughlin, 74 Me. 
480; from the opinion of this case it does not appear whether the society was, 
or was not, incorporated. 

Section 8 of the Negotiable Instruments Law provides: “The instrument 
is payable to order where it is drawn payable to the order of @ specified person 
or to him or his order. It may be drawn payable to the order of: . . . 6. The 
holder of an office for the time being.” (Italics ours.) 

We have found no decision which construes this provision. A possible con- 
struction (which would be consistent both with the general requirement 
that the instrument shall be drawn payable to the order of a specified person, 
and with the special provision in subdivision 6 that it may be drawn payable 
to the order of the holder of an office for the time being) would be that the 
legislature intended that, for this particular purpose,. a legal unit should be 
predicated upon the office, the powers of that legal unit to be exercised from 
time to time by the human being who held the office. It is within legislative 
competence to provide for a legal unit which is neither a human being nor a 
body of human beings; see our p. 843. 

4 C, B. N.S. 209, 

** “A cost-book mining company is formed by agreement. A number of 
adventurers who have obtained permission to work a lode agree to form a 
capital, to divide that capital into a certain number of shares, and to distribute 
the shares amongst themselves. They appoint an agent commonly called a 
purser for the purpose of managing the affairs of the mine, subject to the 
control of the shareholders.” Lindley, Partnership, 1st eds p. dddk 
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any one of them should be considered as a debt due to the purser 
for the time being, and that such officer should have authority 
to sue for it. The court refused to permit suit in accordance 
with this agreement. Willes, J., said (p. 214): “If we were to hold 
that the purser might maintain this action, it would be trenching 
upon the prerogative of the Crown, by making a new species of 
corporation,—a corporation sole for the purpose of bringing ac- 
tions.” 

In Ewing v. Medlock,** the defendant in writing promised to 
pay a sum of money to ‘“‘the treasurer of the Tuskaloosa Jockey 
Club,” and the plaintiff, who was treasurer, brought suit thereon. 
The Jockey Club was unincorporated. The court held that the 
action could not be maintained. If the money had been payable to 
the plaintiff by his individual name, the right of action would be- 
long to him, and the only effect of his description as treasurer 
would be to make him a trustee for the members of the association. 
But that was not the case. The money was payable to the treasurer. 
The person who was treasurer when the promise was made might 
be succeeded by another treasurer. The court said (p. 84): “To 
maintain that the plaintiff has a right to the action, would be to 
put him upon the same ground he would occupy, if the association 
had been incorporated, and made capable by its charter, of suing 
in the name of whoever might be the treasurer of the club, upon 
instruments made payable to the treasurer. Such a capacity to 
maintain an action can be conferred by a charter only.” 

In Warren v. Stearns,®® the members of an unincorporated 
volunteer company in the militia signed articles which provided 
for fines and assessments in certain circumstances, and which con- 
tained this provision: ‘And we do severally promise the treasurer 
of the company for the time being, to pay him all fines and assess- 
ments which are or may become due, from us to him, or to the com- 
pany” (and so forth). 

The plaintiff was treasurer of the company, but had not been 
treasurer at the time defendant subscribed the articles. He sued 
to recover the amount of certain fines and assessments. 

The court held that the action could not be maintained, saying 
(pp. 76, 78, 80): “The difficulty in the case arises from an attempt 


545 Port. (Ala.) 82. 
8° 19 Pick. (Mass.) 73. 
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made to enable an association of individuals, frequently shifting 
and changing, to have the rights of succession, and other attributes 
of acorporation. . . . It isa well settled rule of law, that no person 
can take in succession, or maintain suits as successors, unless cor- 
porations or the officers of corporations, or persons specially author- 
ized by law, as judges of probate, deacons of churches, and a few 
others. . . . It was a promise to the treasurer for the time being. 
If this is to be considered as ambulatory, and to be applied from 
time to time, to each successive treasurer when chosen, we know 
of no principle of law, which can give effect to such a promise.” 

In Lloyd v. Loaring,** Lord Eldon said (p. 777): “It is the absolute 
duty of Courts of Justice not to permit persons, not incorporated, 
to affect to treat themselves as a corporation upon the Record.” 

In Radenhurst v. Bates,*” there is a dictum that “the members 
of a firm can not, by agreement, give an authority to any one of 
them to bring an action in his name against persons not members 
of the firm.” 

In Roberts v. Anderson,® the court said (p. 11): ““We have no 
doubt . . . that the members of an unincorporated joint-stock 
company or association can not, in the absence of a statute so pro- 
viding, designate one of their officers to sue and be sued as the 
representative of the others.” 

Other authorities are noted in the margin.® 


8 6 Ves. 773. 

37 3 Bing. 463, 470, our p. 343. 

38 226 Fed. 7. 

39 See Warfield-Howell Co. v. Williamson, 233 Ill. 487, 84 N. E. 706; American 
Ass’n v. Importers Ass’n, 114 Ill. App. 136; Soper v. Clay City Lumber Co., 
21 Ky. L. Rep. 933, 53 S. W. 267; Adams Express Co. v. Metropolitan Street 
Ry. Co., 126 Mo. App. 471, 103 S. W. 583; Blanchard Co. v. Hamblin, 162 
Mo. App. 242, 144 S. W. 880 (A policy of insurance issued by unincorporated 
associates provided for conclusiveness of an action against the manager of 
the funds and he was made attorney-in-fact of all the members for that pur- 
pose. The court said (p. 252): “Moreover, as to the common fund, he was 
the trustee of an express trust and an action in equity would lie against him 
in favor of a policy holder who had sustained a loss to reach the fund. We 
are disposed to regard this action as one in equity for the adjudication of the 
demand of plaintiff caused by its fire loss and of the amounts due by each 
of the defaulting members to the fund out of which the demand should and 
must be paid”’); Wiehtuechter v. Miller, 276 Mo. 322, 208 S. W. 39; Bank of 
Toronto v. Manuf. and Merch. Fire Assn., 63 N. J. L. 5, 12, 42 Atl. 761, 763; 


——e 
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From these authorities we conclude: 

1. Probably the principle of Radenhurst v. Bates would be ap- 
plicable in a case where a stranger had entered into a contract 
with partners and had therein agreed that, if he were sued by one 
or some of the partners for breach thereof, he would not object 
to the non-joinder of the other partners as parties plaintiff. 

2. The courts will not give effect to an agreement between part- 
ners and a stranger that an officer for the time being may sue as 
the representative of the partners. Note that such a case plainly 
does not come within the principle of Radenhurst v. Bates since the 
officer for the time being might not even be one of those to whom 
the cause of action arose. 

3. A fortiori, the courts will not give effect to an agreement, 
simply between the partners themselves, that an officer for the 
time being may, as their representative, sue strangers. 

4. We see no reason to suppose that, in the converse case, the 
courts would give effect to an agreement between partners and a 
stranger that an officer for the time being might be sued as the 
representative of the partners. 

5. A fortiori, the courts would not allow a stranger to maintain 
a suit against an officer for the time being, as the representative of 
the partners, merely because the partners had agreed between 
themselves that such a suit might be maintained. It is interesting 
to note that Alexander Hamilton, in drawing articles of association 
(executed in 1803) of persons who proposed to do business under 
the name of the ‘Merchants Bank,” inserted this provision: ‘All 
suits to be brought against this company (if any shall be) shall be 
brought against the president for the time being.” But the 
authorities cited above show, we submit, that the courts would 
not give effect to such a provision. 

In a word, parties can not obtain a corporate advantage as to 
facility in suits by providing for suits by, or against, an officer for 
the time being as a representative party. 


Saunders v. Adams Express Co., 71 N. J. L. 270, 273, 57 Atl. 899, 900 (“Such 
a procedure could not be made obligatory by private contract’); Niven v. 
Spickerman, 12 Johns. (N. Y.) 401; Habicht v. Pemberton, 4 Sandf. (N. N49) 
657; Matoon v. Wentworth, 4 Wkly. L. Bul. (Ohio) 513; Evans v. Hooper, L. 
Re @) B.D. 45. 

49 Works of Hamilton, Vol. VIL, pp. 838, 841. 
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We pass to the fifth of the six matters discussed, in contrasting 
an ordinary partnership with a corporation, and which was called 
“Suits between members” (p. 23). 

Cases on this matter show that there are three sources of difficulty: 

(a) We have already in a preceding chapter (pp. 85-95) shown 
that there is a reason why A can not sue A, B and C upon an 
alleged contract, which reason is more than a rule of procedure. 
As a matter of substantive law, A can not make a contract with 
himself and others jointly. 

This reasoning applies with equal force if A attempts to make 
a contract with himself and others who are members of that species 
of partnership known as a joint-stock company. 

Thus, in Myrick v. Dame,*! the plaintiffs and the defendants 
were members of a joint-stock company, and the plaintiffs brought 
suit on an alleged contract between them and the company. One 
of the grounds which the court, speaking by Shaw, C. J., said 
(p. 253) were decisive against the plaintiffs was “that the plaintifis 
and the defendants were jointly concerned in getting up the stock 
company, that the plaintiffs were members, and if there was any 
promise to the plaintiffs, it was a promise made by themselves, 
equally with the others, and being equally promisees and promisors, 
they can not sue themselves, and their only remedy would be in 
equity, for an account as between partners.” 

So, in Bullard v. Kinney,*? members of a joint-stock company 
sold goods “‘to the company.” They later assigned their account 
against the company to the plaintiff, and sold their shares of stock 
to a different person. The plaintiff brought assumpsit against the 
members of the company. It was held that the assignors, as part- 
ners, could have relief only by account, and that their assignee 
could stand no better." : 

This is the first difficulty which must be safely passed. The 
alleged contract must not be one between one partner, A, and all 
the partners, including A. 


419 Cush. (Mass.) 248. 

#210 Cal. 60. 

** See, accord, as to services rendered to the company, Re Fry, 4 Phil. (Pa.) 
129; Brodage v. Greenwood, 261 S. W. (Tex.) 453. See, contra to the text, 


Walker v. Wait, 50 Vt. 668, which has been discussed at Jength at our pp. 
105-107. 
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(b) Assume that this first difficulty is safely passed. Assume 
that the contract is between a partner and his copartners (or that 
the contract is between a partner and trustees for all the partners, 
including himself). Then a second difficulty arises (nothing like 

which arises in case of a contract not made between partners). 
Can the transaction in question properly be insulated and relief 
be given with respect to it without taking an account of all partner- 
ship matters? The general rule is that a single partnership matter 
will not be insulated. (See note 18 at p. 23.) 

(c) If this second difficulty is also safely passed, then it becomes 
important, in the third place, to determine whether the partner has 
contracted with his copartners, or whether he has contracted with 
trustees for all the partners. 

In discussing suits against, or by, strangers we pointed out the 
distinction between (1) causing the rights of action to accrue to, 
or against, trustees, rather than to, or against, all the partners, and 
(2) letting the rights of action accrue to, or against, all the part- 
ners but providing that some one person should sue or be sued as a 
representative of all the partners (pp. 340-342). Now in suits 
between members it is also important to distinguish between (1) 
causing the rights of action to accrue to, or against, trustees, rather 
than to, or against, the other partners, and (2) letting the rights of 
action accrue to, or against, the other partners, but providing that 
some one person shall sue or be sued as a representative of the 
other partners. 

If the matter can properly be insulated, and the contract has 
been made with trustees, then there is no reason why they should 
not be allowed to maintain an action for breach of the contract. 

In Townsend v. Goewey,‘* the subscribers to certain articles of 
association agreed to form themselves into a joint-stock company 
to be known as “The Albany Exchange Company” for the purpose 
of purchasing land, and erecting a building thereon for the use of 
banking and insurance companies. The capital stock was to con- 
sist of shares of $100 each, and the subscribers agreed to take the 
number of shares set opposite their respective names and pay the 
amount required to be paid thereon to seven trustees named in the 
articles, or to their successors. The defendant subscribed, calls were 
made and he did not pay, and this action was brought in the 

4419 Wend. (N. Y.) 424, 32 Am. Dec. 514. 
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name of the seven trustees named in the articles. Some of the seven 
had ceased to be trustees. 

One ground of defence was that the plaintiffs and the defendant 
were partners, and that an action at law could not be maintained 
without showing a balance struck, or a settlement and an express 
promise to pay. But the court held that this specific promise or 
arrangement between the partners, though in respect to a part of 
the common fund, was enforceable at law. It was to supply the 
funds to be used in the partnership venture. The matter could 
properly be insulated. What we have called the second difficulty 
(p. 349) was safely passed. 

And there was no other difficulty. For the contract was not 
between A on the one side and A and others on the other side; the 
contract was between A on the one side and B and others, trustees, 
on the other side. And B and others, trustees, were the parties 
plaintiff. Moreover, no question of allowing a suit by a representa- 
tive party was presented. The rights of action had been caused to 
accrue to the trustees, rather than to all the other partners. The 
court said (p. 430): “The short of the agreement here is, that in 
consideration of the plaintiffs incurring certain duties as trustees, 
the defendant would pay them the sum subscribed by him, to 
enable them to carry on the common concern.” 4° 


*° If A makes a promissory note to the order of B for the use of a joint-stock 
company, B may maintain an action on the note against A, even if A is one 
of the members of the company. Mahan v. Sherman, 7 Blackf. (Ind.) 378, 380. 

Weaver v. Trustees of Wabash & Erie Canal, 28 Ind. 112, is in accord with 
Townsend v. Goewey. 

In Cross v. Jackson, 5 Hill (N. Y.), 478, the defendant and others associated 
under the name of the Williamsburgh and New York Union F erry Association. 
The defendant subscribed for five shares of stock. The articles of association 
provided that the subscribers should pay to trustees, thereafter to be elected, 
the amount of capital stock subscribed by them respectively. The plaintiffs 
were elected trustees after the defendant had subscribed, and brought this 
action to recover the amount of the defendant’s subscription. The defendant 
demurred, assigning for cause that his agreement to pay the amount sub- 
scribed by him was made with his co-subscribers, and not with the plaintiffs. 
The court gave judgment for the plaintiffs. The opinion was written by 
Cowen, J., who also wrote the opinion in Townsend v. Goewey. 

The learned judge said that a promise to pay A on a consideration moving 
from B might be enforced by A. Therefore if the trustees had been elected 
at the time of the subscription there would have been no difficulty. Here the 
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In Radenhurst v. Bates, two grounds of defence were inter- 
posed by the defendant. The first ground was that the matter 
was a partnership matter, and therefore that it could not be 
adjusted apart from an accounting. But the court held that 
it could properly be insulated. ‘‘ What is sought to be recovered 
by this action is not partnership property; the Plaintiff and the 
Defendant are not tenants in common of it; the Defendant has 
no interest in it. It is a penalty to be paid by the Defendant 
to the Plaintiff for the use of the other contracting parties, the 
Defendant himself being by the agreement expressly excluded 
from any share of it. There are no accounts to be settled before 
this claim can be decided, and, therefore, no one reason why this 
case may not be disposed of in a court of law.’’ What we have 
called the second difficulty (p. 349) was safely passed. 

But then a further difficulty was presented. This was not 
the first difficulty noted above (p. 348), for there was no attempt 
by the defendant to contract with himself and others; each part- 
ner had bound himself to the other partners. The difficulty was 


promisees were prospective but the subsequent election “was a mere mode 
which all parties agreed upon for designating the promisees. I am dealing 
with A, and, in consideration of goods sold to me, I give him my stipulation 
to pay the price to such person as he shall name. He afterwards names the 
payee, who adopts his act and claims the money. That makes a perfect and 
binding contract between me and the person so designated.” 

Under this reasoning the trustees are the promisees, just as much as though 
the promises had originally been made to them. They are therefore enforcing 
tights which are in them, and are not enforcing, as the representatives of 
others, rights which are in others. Persons may make an agreement so that 
they are bound infer se, and may also agree that, so soon as trustees’are elected, 
there shall be a novation whereby the promise of each subscriber to his co- 
subscribers is succeeded by a promise of the subscriber to the trustees. This 
would not be an agreement for a representative party, and it would seem 
that this was what the parties in Cross v. Jackson contemplated. 

In Kimmins v. Wilson, 8 W. Va. 584, the defendant and others subscribed 
to the stock of an unincorporated company. They were then bound, inter se. 
Later they agreed that the defendant should give his note for the amount 
of his subscription to one Kimmins who had been elected treasurer. ‘The 
court said that the previous liability of the defendant, coupled with the agree- 
ment of the parties that he should make his note to Kimmins for such pur- 
pose, constituted an adequate consideration for the note, and that an action 
could be brought thereon in the name of Kimmins. 

46 3 Bing. 463, stated at our p. 343. 
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as to a representative party. The rights of action had not been 
caused to accrue to the plaintiff, as a trustee (as in Townsend y, 
Goewey); on the contrary the parties had, “mutually and recip- 
rocally bound themselves each to the other,” but had empowered 
the plaintiff to sue alone. The court also held that there was no 
objection to that. “Such an agreement is in effect an undertaking 
not to object on account of all who ought otherwise to have joined 
in the action not being joined.” (See our p. 343.) 

But to Radenhurst v. Bates should be contrasted such cases 
as Hybart v. Parker,” Ewing v. Medlock,® Warren v. Stearns® 
and the other cases which we have mentioned above in considering 
whether a representative party is allowed in suits by or against 
strangers. We think that, if the courts under any circumstances 
allow a representative party in suits between members, they will 
not allow it except in cases which come within the authority of 
Radenhurst v. Bates. 


In this chapter we discuss to what extent courts sanction at- 
tempts to obtain corporate advantages by agreement, and with- 
out the aid of any statute. The scope of the chapter includes both 
joint-stock companies and business trusts, the discussion of joint- 
stock companies having preceded that of business trusts. We 
have now finished, with respect to joint-stock companies, the 
examination of the first, second, third, fourth and fifth of the 
matters discussed in a preceding chapter (pp. 17-28), where an 
ordinary partnership was contrasted with a corporation. Before we 
pass to the sixth and most important matter, “Limitation or 
elimination of liability,” we will examine these five matters with 
respect to business trusts. 

After we have seen what the law on these matters is with respect 
to a joint-stock company, it is very easy to see what it is with 
respect to a business trust. A business trust is a superior means 
for obtaining such advantages. 

We gave above (p. 328) a plain example of a business trust. 
We restate it here. We assume that unincorporated persons 
agree (1) that their interests in a business to be conducted for 

“4 C. B. N.S. 209, our p. 344. 


#5 Port. (Ala.) 82, our p. 345. 
#19 Pick. (Mass.) 73, our p. 345. 
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their benefit shall be represented exclusively by transferable 
certificates of beneficial interest, (2) that the title to all the assets 
to be employed in the business shall be vested in trustees who 
shall issue such certificates of beneficial interest, and (3) that all 
powers whatever relating to the conduct and termination of such 
business shall be vested exclusively in these trustees. We will 
now consider what the law is on these five matters with respect 
to such a business trust. 


1. Dissolution. Herein of a succession of members. (See pp. 
17-19, and pp. 329-336.) 

No termination of the trust can be brought about by the action 
of the beneficiaries; and, if any beneficiary dies, or is adjudged 
a lunatic, or is adjudged a bankrupt, or sells his interest, the death, 
lunacy, bankruptcy or sale will have an effect only upon his bene- 
ficial interest. The trustees will be as unaffected by changes 
affecting the owners of the beneficial interest as a corporation is 
unaffected by changes affecting the owners of shares of its stock. 


2. Ownership of property. (See pp. 20, 21 and pp. 337, 338.) 

The trustees receive the title to the assets, and action only 
by them is necessary to convey the title received. 

As to whether, when there is any change in the trustees, an 
act of conveyance to the new trustee or trustees is necessary, 
see the last three paragraphs in note 23, at p. 338. 


3. Concentration of powers of management. (See pp. 21, 22 and 
pp. 338-340.) 

Since, by hypothesis, all the powers of management are vested 
exclusively in the trustees, of course no beneficiary has any power 
to incur an obligation which will give the obligee a right to reach 
the trust assets. 

If there is a large partnership, and the partners have agreed 
among themselves that the exercise of powers of management 
shall be restricted to a selected few, there may be a question whether 
an outsider, who had no actual knowledge of this agreement, is 
affected with notice of it. In Burnes v. Pennell,*© Lord Campbell 
said that every one was affected with such notice; but, if there 

502 H. L. Cas. 497, 520, our p. 339. 
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is a business trust instead of a joint-stock company, no such ques- 
tion is even presented. 


4. Suits against, or by, strangers. (See pp. 22, 23 and pp. 340- 
347.) 

All causes of action will accrue to, or against, the trustees. 
Therefore no question of whether it is permissible to have a rep- 
resentative party is even presented. 


5. Suits between members. (See pp. 23, 24 and pp. 348-352.) 

There is no difficulty in having a contract between a beneficiary, 
who is not also a trustee, and the trustees. No question whether 
it is permissible to have a representative party is even presented. 
Such a contract is as unobjectionable as a contract between a 
shareholder and the corporation of which he is a shareholder. 

It is, however, to be noted that (a) if there is an alleged contract 
by a person who is a trustee with himself and the other trustees, 
or (b) if there is an alleged tort by a person who is a trustee against 
himself and the other trustees, then the difficulties will arise which 
have been discussed at length at pp. 85-95. In such cases, the 
business trust fails to be an effective substitute for a corporation. 

But, with the single exception of the cases noted in the preceding 
paragraph, unincorporated persons may, by forming a business 
trust, obtain advantages on all these five matters which approxi- 
mate—and very closely approximate—advantages which follow 
from incorporation. With this single exception, the business trust 
is on all these five matters an effective substitute for a corporation. 


We pass to the last of the six matters discussed, in contrasting 
an ordinary partnership with a corporation, and which was called 
“Limitation or elimination of liability.” 

Here we come to grips with the main thing. The main advantage 
derived from forming a business corporation is that the corporation 
has capacity to incur obligations which are distinct from the ob- 
ligations of its shareholders. On the one hand, the shareholders 
control it, and therefore its prosperity radiates in full to them; 
but, on the other hand, its obligations are distinct from their ob- 
ligations, and therefore its adversity does not radiate in full to 
them. 

And in the remainder of this chapter we discuss to what extent 
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this corporate advantage may be obtained without compliance 
with the laws respecting the formation and regulation of cor- 
porations. 

This discussion will be subdivided into three parts: (a) to what 
extent this advantage may be obtained by members of a joint- 
stock company; (b) just where the line is drawn between a joint- 
stock company and a business trust; and (c) to what extent this 
advantage may be obtained by members of a business trust. 


a. To what extent this advantage may be obtained by members of 
a joint-stock company. 

A partner is liable upon every partnership liability to the last 
penny of his fortune, unless there has been an effective agreement 
with the partnership creditor to the contrary. Even though 
partners must, on contractual liabilities, be sued jointly, execution 
under the judgment may be several (p. 25). 

It is not a condition precedent to such unlimited liability that 
the partner intended to incur it. Whether on the facts he has 
so connected himself with the conduct of a business as to incur 
liability is a judicial question, and his own intent is not decisive. 
His liability is predicated, not upon his intent, but upon his con- 
nection with the conduct of a business. (See the discussion at 
pp. 691-700.) 

And these elementary rules are as applicable to partners in 
that species of partnership commonly known as a joint-stock 
company, as they are to partners in an ordinary partnership. 

In The King v. Dodd,*' the defendant had promoted two com- 
panies. Each prospectus stated that “no party could be ac- 
countable for more than the sum subscribed.” Lord Ellenborough 
said (p. 527): ‘But independent of the general tendency of schemes 
of the nature of the project now before us, to occasion prejudice 
to the public, there is besides in this prospectus a prominent feature 
of mischief; for it therein appears to be held out that no person 
is to be accountable beyond the amount of the share for which he 
Shall subscribe, the conditions of which are to be included in a 
deed of trust to be enrolled. But this is a mischievous delusion, 
calculated to ensnare the unwary public. As to the subscribers 
themselves, indeed, they may stipulate with each other for this 

19 East, 516, 
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contracted responsibility; but as to the rest of the world it is 


clear that each partner is liable to the whole amount of the debts 


contracted by the partnership.” 

In a word, an agreement between the partners themselves that 
they shall not be liable beyond a certain amount is, without more, 
clearly not enough to limit the rights of strangers, whether such 
strangers are suing in tort © or for breach of contract.*? 

But suppose that there is an agreement between the partners, 
and that the creditor at the time he entered into his contract had 
notice that there was such agreement. Will this restrict his right, 
even if there is no reference to such agreement in the contract made 
with him? 

Divergent opinions have been expressed by the judges. We 
state some leading authorities: 


82 Roller v. Madison, 172 Ky. 693, 189 S. W. 914; Marchulonis v. Adams, 
97 W. Va. 517, 125 S. E. 340; Farmers’ Gin & Milling Co. v. Jones, 147 S. W. 
(Tex.) 668; Donald v. Guy, 127 Fed. 228. 

58 Dinsmore v. J. H. Calvin Co., 214 Ala. 666, 108 So. 583; Harris v. Ash- 
down Potato Curing Assn., 171 Ark. 399, 408, 284 S. W. 755, 759; Davison v. 
Holden, 55 Conn. 103, 10 Atl. 515, 3 Am. St. Rep. 40; Norwood v. Francis, 25 
App. D. C. 463; Pettis v. Atkins, 60 Ill. 454; Carico v. Moore, 4 Ind. App. 20, 
29 N.E. 928; Greenup v. Barbee’s Executor, 1 Bibb (Ky.), 320; Standard Drilling 
Co. y. Slate, 203 Ky. 599, 262 S. W. 969; Brady v. Mutual Benefit Depariment, 
215 Ky. 177, 284 S. W. 1045; Ing v. Liberty Nat. Bank, 216 Ky. 467, 287 S. W. 
960; Holt v. Blake, 47 Me. 62; Cook v. Gray, 133 Mass. 106; Frost v. Thompson, 
219 Mass. 360, 106 N. E. 1009; Horgan v. Morgan, 233 Mass. 381, 124 N. E. 
32; Neville v. Gifford, 242 Mass. 124, 136 N. E. 160; First Natl. Bank v. Swift, 
155 N. E. (Mass.) 606; Farnum v. Patch, 60 N. H. 294, 49 Am. Rep. 313; 
Bank v. Astor, 11 Wend. (N. Y.) 87; Wells v. Gates, 18 Barb. (N. Y.) 554; 
Zabriskie v. Coates, 41 N. Y. App. Div. 316, 58 N. Y. S. 523 (and cases cited); 
Fertilizer Co. v. Clute, 112 N. C. 440, 17 S. E. 419; Hollis v. O. A. Steiner Tire 
Co., 122 Okla. 190, 247 Pac. 66; Witmer v. Schlatter, 2 Rawle (Pa.), 359; Barn- 
dollar v. DuBois, 142 Pa. St. 565, 21 Atl. 988; Haslett v. Wotherspoon, 2 Rich. 
Eq. (S. C.) 395; Broyles v. McCoy, 5 Sneed (Tenn.), 602; Carter v. McClure, 
98 Tenn. 109, 38 S. W. 585, 60 Am. St. Rep. 842; Green v. La Rue Oil Assn., 
272 S. W. (Tex.) 623; Cutler v. Estate of Thomas, 25 Vt. 73; Hayes Motor 
Truck Wheel Co. v. Wolff, 175 Wis. 501, 185 N. W. 512; Rand v. Morse, 289 
Fed. 339. 

The agreement is effective inter se. Dunning v. Gibbs, 213 Ky. 81, 280 
S. W. 483. If directors incur liabilities in violation of such agreements they 
are not entitled to reimbursement from shareholders. Danforth v. Allen, 8 
Met. (Mass.) 334; McFadden v. Leeka, 48 Ohio St. 513, 28 N. E. 874. See also 
McDonald v. Fleming, 178 Mich. 206, 144 N. W. 519. 


gy 
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In Walburn v. Ingilby,®** the prospectus had stated that “‘pro- 
vision is to be contained in all engagements to be entered into by 
the directors in behalf of the association, that no shareholder 
shall be subject or liable beyond the amount of his share or shares.”’ 
The Lord Chancellor (Lord Brougham and Vaux) declined to 
hold the company illegal. In the course of his opinion he said 
(p. 76): “Such a regulation is wholly nugatory, indeed, as between 
the company and strangers, and can serve no purpose whatever, 
unless to give notice. In that light it is not to be viewed as criminal 
or as a means of deception; for the publicity of it may tend to 
inform such as deal with the company, and a proof of that pub- 
licity in the neighbourhood of parties so dealing might go to fix 
them with notice.” 

But in In re The Sea, Fire and Life Insurance Company,” Lord 
Cranworth considered the effect of an agreement for limitation of 
liability made by the partners iter se, where a creditor had notice 
of the agreement, and he was emphatic that the creditor could 
nevertheless hold the partners to liability without limit. He 
said (p. 390): ‘‘His Honor’s judgment proceeded upon the as- 
sumption that the consequences of such a clause would be, that 
no creditor could ever come upon any shareholder ultra the £1 
per share. That is a very strong assumption, because it militates 
against all the doctrines of partnership law as hitherto understood 
in this country. ... If A, B, and C agree to carry on business 
together, notwithstanding that they may stipulate among them- 
selves that no one shall be liable beyond £1000, if a debt were con- 
tracted in the conduct of the business to the extent of £10,000, 
every one of them would be liable to the £10,000, whatever stipula- 
tions they may have made with one another. That doctrine does 
not depend upon the persons dealing with them having notice or not. 
It makes no difference whatever, for the creditors need not know 
what engagements the partners had made among themselves; 
and their rights are rights extrinsic of any such contract, and 
therefore notice is wholly immaterial. If the deed of partnership 
were hung up in a shop, and it contained a provision ‘that no 
one should be liable for more than £100,’ it would make no differ- 
ence... . Notice seems to me in that case to be entirely out of 
the question.”’ (Italics ours.) 
1M. & K, 6. 5518 Jur. 387. 
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In Mandeville v. Riggs, unincorporated associates engaged in. 


the banking business and issued notes. These notes did not refer | 


to the articles of association.” The articles of association, however, 
had been published in newspapers in the locality where the busi- 
ness was Carried on, and one of the provisions was that the creditors 
should have recourse only to the joint funds. The lower court 
held the associates to full liability (Cranch, Chief Judge, dissenting), 

The Supreme Court remanded the case, on the ground that 
the lower court had erred in dismissing the bill against certain ; 
defendants, and in not requiring the bill to be revived against 
the representatives of certain deceased parties. Story, J., who 
delivered the opinion of the court, said (p. 487) that several ques- 
tions had been argued, and that “upon some of these questions 
much diversity of opinion at present exists among the judges. 
But as we are all of opinion that there must be a reversal upon 
two points, we deem it unnecessary to examine any others.”’ 

In his treatise on Partnership, Story said: “In joint stock and 
other large companies, which are not incorporated, but are a 
simple, although an extensive partnership, their liabilities to third 
persons are generally governed by the same rules and principles, 
which regulate common commercial partnerships. In such com- 
panies the fundamental articles generally divide the stock into 
shares, and make them transferable by assignment or delivery; 
and the whole business is conducted by a select board of trustees 
or directors. Without undertaking to assert in what cases such 
companies may or may not be deemed illegal, and the members 
liable to be treated as universally responsible, upon the ground 
of usurping and attempting to exercise the proper functions of a 


corporation, which the legislature or government is alone com-_ 


petent to establish; it may well deserve inquiry, how far any 
stipulation in those articles, and which limit the responsibility 
of the members to the mere joint funds, or to a qualified extent, 
will be binding upon their creditors, who have notice of such a 
stipulation, and contract their debts with reference thereto. This 
question, many years ago, was presented to the Supreme Court 
of the United States; but the cause went off without any decision 
upon the point. [He no doubt referred to Mandeville v. Riggs.| 


2 Pet. (U.S.) 482: 7 LL. Bd. 493; 
% The form of the notes is given in 3 Cranch (CG, C.) 183, 186, 
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“Tt seems to have been thought, that such a stipulation can 
in no wise operate as a limitation of the general liability of all 
the partners for all their debts, even though the creditors have 
full notice thereof. It may, however, be still deemed an open 
question, whether creditors, with such notice, can proceed against 
the members upon their general responsibility, as partners, where 
they have expressly contracted only to look to the social funds; 
and whether, if they have notice of the qualifying stipulation, and 
contract with reference to it, it may not be easy to assign a reason, 
why it does not amount to an implied agreement, to be bound 
by it, as much as if it were expressly agreed to. 

“There is certainly nothing illegal in a creditor’s agreeing to 
such a limited responsibility, as a qualification or condition of his 
contract; and in many other analogous cases contracts of this 
sort are deemed perfectly proper, and unexceptionable; as, for 
example, where a commission merchant agrees to look exclusively 
to the goods for the reimbursement of his advances; or a mortgagee 
agrees to look exclusively to the mortgaged property for his debt. 
But a qualified agreement of this nature must be proved, and is 
never presumed without some reasonable proof thereof.” 

In Beaver’s Administrator v. McGrath,** Beaver was at one time a 
member of an unincorporated saving fund society, in the constitu- 
tion of which it was provided that the funds of the society derived 
from deposits of members should alone be responsible for the debts 
of the society, that no creditor should have recourse against the 
separate property of any member, and that no engagement could be 
legally made in the name or in the behalf of the society, unless the 
same contained a limitation or restriction to this effect. 

The society received ‘“‘special deposits” from non-members, and 
fourteen years after Beaver ceased to be a member, he made special 
deposits. The certificates of deposit stated that the amounts 
deposited were payable at a specified time with specified interest, 
and did not contain any such limitation or restriction as was men- 
tioned in the constitution. The court held that the members were 
liable, without limit. 

The court said that it would seem from the terms of the special 
deposits that they were not considered as affected by the limitation, 


88 Partnership, Chap. VIII, § 164. 
89 50 Pa. St. 479. 
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as no such limitation was ever inserted. The court also pointed 
out that under the terms of the constitution not even all the funds 
of the society were to be available to creditors, but only such as 
were derived from deposits.of members; and said that it would be a 
direct fraud upon non-members who lent money to say that the 
very investments of their loans could not be reached. On the whole 
matter, the court was of opinion that if the liability of members 


were to be limited, the stipulation must be explicit, and that it 


could not, under these circumstances, be said to be explicit. 


The court spoke of the facilities given for the formation of cor-— 


porations and of limited partnerships, and said (p. 484): “It is 
clearly, therefore, against the general policy of the state to en- 


- 


courage or foster attempts on the part of individuals to secure to 


themselves a personal irresponsibility, which is appropriated to 
corporations created by or under special or general laws of the 
Commonwealth.” 

In Thompson v. Schmitt, by the terms of an instrument called a 
declaration of trust certain persons designated as trustees were to 
carry on the business of buying and selling merchandise under the 
name of “ Dixie Co-operative Mail Order House (not incorporated).” 
The title to all the assets was to vest in these persons and their 
successors, in trust for the holders of certificates of beneficial 
interest issued by them. The capital to carry on the business was 
to be raised by the issue of such certificates. Complete power and 
authority were given to the trustees to do business in that name, 
to buy and sell merchandise, to contract debts, and to manage 
and control and dispose of anything and everything to be acquired 
pursuant to the terms of such instrument. The trustees were em- 
powered to declare and pay dividends to the holders of such certifi- 
cates at any time that they had sufficient. cash or securities and 
deemed it advisable. The holders of such certificates had the right, 
on dissolution, to have a division of the principal and accumulated 
profits in the trustees’ hands. 

The instrument provided that all contracts, debts, and obliga- 
tions incurred by the trustees should be entitled to payment out 
of the property in their hands, but that “the holders of said certif- 
icates shall not at any time be personally or individually liable for 
the payment of any indebtedness incurred by the trustees here- 

e715 Tex, 53, 274.5. W. 554. 
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under, nor for performance of any obligations entered into by the 
trustees hereunder, nor for the torts of the trustees or the trust 
estate or their or its officers, agents, or employes. The trustees 
hereunder shall not at any time be personally or individually liable 
for the payment of any indebtedness incurred by them hereunder, 
nor for the performance of any obligations entered into by the 
trustees hereunder nor for the torts of the officers, agents, or 
employes of this trust estate or the trustees. And the trustees 
shall, in each case in executing notes, deeds of conveyance or other 
instruments in writing of any character, specially stipulate that 
neither the holders of said certificates nor said trustees shall at any 
time be so held personally or individually liable.” 

The trustees “in their official capacity’’ purchased merchandise 
from the plaintiffs, and sold it in the ordinary course of trade. The 
plaintiffs did not expressly agree to look only to the assets in the 
hands of the trustees. 

The instrument was recorded in a public office, and the court in 
its opinion seems to assume that the plaintiffs had knowledge of 
its provisions. Nevertheless the court held that a holder of a certif- 
icate of beneficial interest was liable to the plaintiffs without limit. 
(In Texas partnership liabilities in contract are joint and several 
at least for purposes. of suit,—see our pp. 220, 221.) The court 
said that the declaration of trust constituted a partnership, that it 
“was that species of partnership called a joint-stock company,” 
that the defendant was therefore liable for the full amount due to 
the plaintiffs, and that any other result would be inconsistent with 
the policy of the state of Texas with respect to the limitation of 
liability of partners expressed in the statutes regulating the forma- 
tion of limited partnerships. 

In Victor Refining Co. v. City Nat. Bk. of Commerce, a similar 
case, the defendants complained “‘that there was error in the action 
of the District Court in refusing to allow them to prove notice to 
the plaintiffs of a clause in the declaration of trust under which the 
Refining Company was formed, to the effect that no personal 
liability should be incurred by the stockholders on obligations of 
the Company.” The court said that it had “today determined 
in the case of Thompson v. Schmitt . . . that exemption from 


$1115 Tex. 71, 274 S. W. 561. As to the law in the lower courts before 
Thompson v. Schmitt see Dayle Co. v. Supply Co., 268 S. W. 489. 


362 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


personal liability on the part of shareholders in a voluntary, 
incorporated association in this State to creditors of the associa- 
tion can be secured only by compliance with our statutes govern. 
ing limited partnerships, and that the legal effect of articles of 
association of a partnership, in the form of a voluntary, unincor- 
porated, joint stock company, containing an attempted exemption 
provision like the above, was to render the shareholders responsible 
for the payment of the company’s debts. . . . On the authority 
of Thompson v. Schmitt, supra, the judgment of the Court of Civil 
Appeals is affirmed.” 

In McCarthy v. Parker,’ there was an instrument called a dec 
laration of trust which provided that the trustees should have no 
power to bind the shareholders personally and that all creditors 
should look only to the trust funds. The plaintiff was an attorney 
who was employed as counsel for nearly a year, and gave about half 
of his time to his work as such. He knew the terms of the in 
strument and “‘knew therefrom”’ that the shareholders believed 
that they would not be made personally liable. 

The court said there was nothing contrary to public policy i 
an agreement that a creditor should look for payment exclusively 
to a fund; and that there was nothing to prevent persons from doing 
business through an agent with a limitation upon the individual 
liability of the principal, and that they saw no reason why on the 
facts the rule was not applicable that one who deals with an agent 
with knowledge of his limited powers does so at his peril. 


In the authorities just stated there was no reference in the con- 
tract made with the plaintiff to the agreement between the partners 
for a limitation of liability. We pass now to cases where there was 
such reference. . 

In Myers v. Irwin,®* Tilghman, C. J., referred to the Act enacted 
in 1808 by the legislature of Pennsylvania which provided that, 
if any banking association should be formed, every member should 
be exposed to full liability for debts incurred “any agreement of 
such association with their creditors or others or any declaration 
by them in any manner made to the contrary notwithstanding,” ™ 


*° 243 Mass. 465, 138 N. E. 8. See also Hotchin v. Kent, 8 Mich. 526; Sul- 
livan v. Campbell, 2 Hall (N. Y.), 271. 


6832S. & R. (Pa.) 368. ** Acts of Assembly, 1807-8, c. CXXX. 


JOINT-STOCK COMPANIES; BUSINESS TRUSTS 363 


and said (p. 371): “Associations had been formed, and more were 
about to be formed, the members whereof endeavoured to shield 
themselves from personal responsibility, by publishing to the 
world, that they undertook to transact business on the express 
condition of being exempt from such responsibility. To put down 
these dangerous pretensions the act of assembly was made.” 

In Fisheries Co. v. McCoy,® the articles of association provided 
that there should be no personal liability of the shareholders or 
trustees for any debts or damage incurred by the company. The 
plaintiff was an employee, and had executed a written instrument 
in consideration of his employment in which he acknowledged 
notice of such provision for non-liability, and agreed to look to the 
Fisheries Company and its assets alone for satisfaction of any 
debts or damages incurred by it to him. He brought suit against 
the trustees for injuries suffered by him through the negligence 
of other employees, and secured judgment. 

By the law of Texas a master may not contract that he shall 
not be liable for a tort to a servant through the negligence of 
other employees. The court held that the defendants were liable, 
saying (p. 348): “The question, we believe, resolves itself into 
whether trustees or partners can by contract alter the legal status 
which the law gives them, and such question must be answered 
in the negative. Under the law, trustees and partners are persons. 
They may describe themselves as trustees or partners in making 
contracts, and sign as trustees or partners, and yet it is their per- 
sonal contract. They have no separate legal entity as trustees 
or partners. When they employ a person they are his masters. 
They may say in a contract with him that they are not his masters, 
and that the trust estate or partnership estate is his master; but 
property and funds can not be his master. There must be per- 
sons, natural or artificial. In this case there is no corporation, 
so Munn and Moody were masters personally, regardless of how 
explicitly they might have expressed an intention to employ 
only in a representative capacity. They could not change their 
legal status by contract.” (Italics ours.) 

The plaintiff was servant to what legal unit or units? Not to 
the association, for there was no such legal unit. Then he was 
servant to the individuals. They were the masters, and merely 

6 202 S. W. (Tex.) 343. 
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because they were acting as trustees or managing partners did n 
give them the privilege of making a contract for exemption from 
liability for negligence which other masters might not make. j 

In Hess v. Werts,®® unincorporated associates, engaged in = 
banking business, had issued notes in the following form: 

“The Farmers’ and Mechanics’ Bank of Fayette County, Penn. 
sylvania, promise to pay to J. T. or bearer, on demand, one dollar, 
out of their joint funds, according to their articles of association. 

C. D. Cashier. A. B. President.” 

The articles of association provided that “the debts of the 
sociation shall be promptly discharged out of the joint funds, in 
current bank notes, unless it shall suit the convenience of the 
company to pay specie.” 

The statute referred to in Myers v. Irwin (our p. 362) had been 
repealed.’ But all issues of notes by unincorporated banking 
associations were illegal (the holders of such notes, however, 
not being deprived of any rights they had under the terms of 
the notes). 

A holder of notes brought an action against the partners to 
recover the amount thereof. There were no joint funds. The 
partners were held liable without limit. 

Gibson, J., said (p. 361): “By the terms of their notes, the 
defendants engaged to pay ‘out of their joint funds, according 
to their articles of association,’ and it is made part of the case 
that they have no joint funds. Shall they be compelled to pay 
out of their separate estates? It is a general principle, that part- 
ners are liable to third persons, as for a personal debt. It is no 
merely the stock they bring into the partnership that is hazarded; 
but they are responsible to the extent of their individual fortunes; 
and such responsibility can not be limited by any proviso in the 
articles of partnership or agreement between themselves. 

“But I see no reason to doubt but they may limit their re- 
sponsibility, by an explicit stipulation, made with the party with 
whom they contract, and clearly understood by him at the time. 
But this is a stipulation, so unreasonable on the part of the part- 
nership, and affording such facility to the commission of fraud, 
that unless it appear unequivocally plain, from the terms of the 

4S. &R. (Pa.) 356. 
% Acts of Assembly 1809-10, c. CXVI, Sect. V. 
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contract, I will never suppose it to have been in the view of the 
parties. 

“Unless the contrary clearly appeared, I would not suppose 
any one so imprudent, as to contract solely on the credit of a 
fund, exclusively within the controul of another, and of the sol- 
vency of which he could not command the means of obtaining 
a knowledge. ... Im this case, the supposition of a limited 
responsibility would be doubly absurd. The payment was to be 
made, not only out of the joint funds, but also ‘according to the 
articles of association,’ and from an inspection of these it appears 
the company was to pay only when convenient. The defendants 
say, the meaning of that is, they were to pay specie, only when 
convenient. But that is a distinction, without a difference; for 
a creditor is bound to accept nothing, but specie; and a payment 
in anything else is no payment at all. 

“This arrangement was a deceit on the stain and though no 
fraud may have, in fact, been intended, it is still a circumstance 
of some weight, in the construction of legal intention. In these 
notes, there is a direct engagement to pay; and the mention of 
the fund must be understood as directing its application as between 
the partners themselves... . 

“Private associations, therefore, attempting to arrogate to 
themselves the attributes of a corporation are entitled to no in- 
dulgence, and more particularly this association, which carried 
on its operations in open defiance of the laws of the country. An 
exemption from individual liability is the most substantial benefit 
derived from a charter; the having perpetual succession, ability to 
sue, and be sued, corporately, &c., are only matters of convenience, 
that may be dispensed with. The defendants attempted, if they 
designed this clause for individual exoneration, to secure to them- 
selves the substantial benefit of a corporate character, in a business 
forbidden by law to all but corporate bodies. They have, there- 
fore, no claim to an indulgent construction; and I am of opinion 
the legal meaning of the contract is, that they are personally liable.” 
(Italics in the original.) 

In Bank of Topeka v. Eaton, the court was considering the 
effect of a writing issued by the trustee of the Topeka Land and 


68100 Fed. 8, aff’d 107 Fed. 1003; Warren, Cases Corp. 45. See also De 
Witt v. Cabanne, 2 F. (2d) 322; Fletcher v. Gawanese Tribe, 9 Pa. Super. Ct. 393. 
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Development Company. By the terms of the writing “the truste 
of the Topeka Land and Development Company, as such truste 
under declaration of trust dated May 23, 1887, and not otherwise’ 
promised to pay, etc. The writing was signed: “F. R. Cordley 
as Trustee as aforesaid.” 

In the articles of association it was provided: ‘‘Said trustee: 
shall have full power and authority, subject to the instruction 
of the shareholders, as hereinafter provided: (1) To pay all tax 
and assessments of every kind legally assessed upon said property, 
and the necessary expenses of the trust, and for that purpose to 
borrow money; and any debt for money so borrowed shall be an 
remain, until paid, a lien upon all funds and moneys belonging 
to this trust then or thereafter in the hands of the trustees, in 
preference to the claim of any shareholders as such upon such 
funds and moneys. .. . 

“The trustees shall have no power to bind the shareholders 
personally, and in every written contract or undertaking they 
shall enter into relating to this trust, or the property, or any part 
thereof, belonging thereto, reference shall be made to this declara- 
tion of trust, and the person, firm, or corporation so contracting 
with the trustees shall look only to the funds and property of the 
trust for payment under such contract or undertaking, or for 
the payment of any debt, damage, judgment, or decree, or of 
any money that may become due or payable in any way by reason 
of the failure on the part of the said trustees to perform such 
contract or undertaking, in whole or in part; and neither the 
trustees nor the shareholders, present or future, in the company, 
shall be personally liable therefor, or for any debt incurred, or 
engagement or contract made, by said trustees.” 

The court held that no action could be maintained against the 
certificate holders on the writing in question. It said that the 
specific terms of the note, in that it contained the words “as such 
trustee under declaration of trust dated May 23, 1887, and not 
otherwise,” obligated the promisee, the Bank of Topeka, by its 
agreement implied from the acceptance of the note, to abide by 
the terms of the articles of association, and that whether or not 
the Bank examined the articles of association or knew their con- 
tents was of no consequence, because this express provision re- 
quired it to do so or take the hazard of not doing it. 
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We see from these authorities that all the judges have agreed 
that, as a general rule, if there is in the contract between the 
partners and a stranger an express and explicit agreement that 
the liability of the partners shall be limited, effect will be given 
|to such agreement. There may be exceptions to this general 
rule, as illustrated by the cases of Myers v. Irwin” and Fisheries 
Co. v. McCoy,’' where a limitation of liability is unlawful, but 
ordinarily it is lawful for partners to make a bargain for a limita- 
tion of liability. 

The difference of opinion among the judges has been over the 
question how clear it must be that the outsider realized that he 
was consenting to a limitation of the partners’ liability. Many 
of the judges have felt that there was a principle of public policy 
involved in such a matter. To engage in business, reap all the 
profits, and yet have limited (or no) liability is a privilege, and 
a very valuable privilege. In all jurisdictions today the legis- 
latures have shown their willingness that persons should acquire 
that privilege through the formation of corporations or limited 
partnerships, on compliance with such terms as the legislatures 
have thought fit to impose. Therefore a court may incline against 
holding that persons have succeeded in limiting their liability, 
when they have not complied with the laws for the formation of 
corporations or limited partnerships. The Pennsylvania court 
said, in Beaver’s Administrator v. McGrath’ (our p. 359): “It 
is clearly, therefore, against the general policy of the state to 

69 Story said: “There is certainly nothing illegal in a creditor’s agreeing 
to such a limited responsibility” (our p. 359); Mr. Justice Gibson said: ‘‘But 
I see no reason to doubt but they may limit their responsibility, by an ex- 
plicit stipulation, made with the party with whom they contract, and clearly 

understood by him at the time” (our p. 364). For further authorities see 
McConnell v. Denver, 35 Cal. 365, 95 Am. Dec. 107; H. Kramer & Co. v. Cum- 
mings, 225 Ill. App. 26; Clark v. Reed, 11 Pick. (Mass.) 446; Hussey v. Arnold, 

185 Mass. 202, 70 N. E. 87; Rand v. Farquhar, 226 Mass. 91, 115 N. E. 286; 

Hotchin v. Kent, 8 Mich. 526; Davis v. Beverly, 2 Cranch C. C. 35, Fed. Cas. 
3627; Hallett v. Dowdall, 18 Q. B. 2 (although the judges differed as to what 


the particular contract was, they were agreed that it was valid for unincor- 
porated associates to limit their liability by a provision in the contract sued 
upon). 

72S. & R. (Pa.) 368, our p. 362. 

7 202 S. W. (Tex.) 343, our p. 363. 
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encourage or foster attempts on the part of individuals to sect 
to themselves a personal irresponsibility’ without come 
with such laws. i 

We incline to think that most (if not all) courts would “om 
that, if there is room for doubt whether the outsider has agreed 
to a limitation of the liability of the partners, that doubt must 
be resolved against the partners. ; 

And of course the liability of partners can be limited only by 
contract. Contrast the important question discussed in subdivision 
c (pp. 383-400), which is whether the beneficiaries of a business 
trust may enjoy immunity from liability, not simply as against 
those who have by contract agreed not to reach the beneficiaries, 
but against the world, so that they are in as advantageous a position 
as are the shareholders of a corporation. 


Before leaving the subject of partners’ liability, the attention 
of the reader should again be called to the form of the agreement 
in Bank of Topeka v. Eaton.7* The decision was that the bank 
could not hold the shareholders. Did the bank have any remedy 
The court said (p. 10): “The entire property of the association 
was held in trust, and therefore subject to administration by the 
chancery courts, which could apply it equitably and proportion- 
ally to the discharge of obligations incurred by the trustee, as 
contemplated by the express direction of the articles of association 
that the debtors of the trust should look for payment solely to 
its property.” 

Agreements for the protection of partners may take either of 
two forms. The agreement may be that, if the creditor recovers 
judgment against the partners, such judgment shall be satisfied only 
out of their partnership assets; such an agreement would be an 
agreement for a limitation of the liability of the partners. Or the 
agreement may be that the claimant shall not be entitled to ob- 
tain a judgment against anyone, but shall only be entitled to the 
judicial administration of a fund; such an agreement would 
be an agreement for the elimination of the liability of the 
partners. 

Whenever an agreement in the first form is valid, we think that 


"8 100 Fed. 8, aff’d 107 Fed. 1003, our p. 365. 
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agreement in the second form should also be valid. The dif- 
ference is a difference in form, and not of substance.” 


The discussion of “Limitation or elimination of liability” is 
ubdivided into three parts. We pass to the second part. 


b. Just where the line is drawn between a joint-stock company 
nd a business trust. 

In England, incorporation is compulsory under certain circum- 
tances. By § 4 of the Companies Act, 1862, it was provided: ““No 
ompany, Association, or Partnership consisting of more than Ten 
ersons shall be formed, after the Commencement of this Act, for 
e Purpose of carrying on the Business of Banking, unless it is 
egistered as a Company under this Act, or is formed in pursuance 
f some other Act of Parliament, or of Letters Patent; and no Com- 
any, Association, or Partnership consisting of more than Twenty 
ersons shall be formed, after the Commencement of this Act, for 
e Purpose of carrying on any other Business that has for its 
bject the Acquisition of Gain by the Company, Association, or 
artnership, or by the individual Members thereof, unless it is 
egistered as a Company under this Act, or is formed in pursuance 
f some other Act of Parliament, or of Letters Patent, or is a Com- 
any engaged in working Mines within and subject to the Jurisdic- 
ion of the Stannaries.”’ 7° 
The statute provided that a registered company might be formed 
(1) on the principle of having the liability of its members limited 
to the amount unpaid on their shares, or (2) on the principle of 
having the liability of its members limited to such amount as the 
members respectively undertook to contribute to the assets of the 
company in the event of its being wound up; or (3) on the principle 
of having no limit placed on the liability of its members. But ail 
registered companies were corporations. Section 18 provided that 
“the Registrar shall certify under his Hand that the Company is 


74 See, in support of the text, Hussey v. Arnold, 185 Mass. 202, 70 N. E. 87. 

Even where the first form is used it may be necessary to resort to equity 
in order to reach and apply property which can not be reached at law. Note 
the “leave to amend” granted in Frost v. Thompson, 219 Mass. 360, 106 
N. E. 1009. 

%25 & 26 Vict. c. 89. 
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incorporated, and in the Case of a Limited Company that the Com. 
pany is limited: The Subscribers of the Memorandum of Associa 
tion, together with such other Persons as may from Time to Time 
become Members of the Company, shall thereupon be a Body 
Corporate by the Name contained in the Memorandum of Associa. 
tion, capable forthwith of exercising all the Functions of an incor. 
porated Company,” &c.’ 
In Smith v. Anderson,” the court had to decide whether a certair 
organization fell within the terms of these statutory provisions 
The organization was of a kind popularly known as an investmen 
trust. Securities of various submarine telegraph companies had 
been acquired in the name of trustees who issued certificates of 
beneficial interest. In the trust deed provision was made for annua 
meetings of the certificate holders, at which the business shouk 
be (a) to receive and consider a report from the trustees on the 
condition and affairs of the trust; (b) to appoint auditors to audi 
the accounts of the trustees, and to report to the next meeting 0 
the holders of certificates, and (c) to elect new trustees to supply 
any vacancies. It was further provided that the approval of 
certificate holders, given in meeting assembled, should be requisite 
for terminating the trust if any of the undertakings were purcha 
by any government (clause 14); for making reinvestments (clause 
20); and for incurring extraordinary expenses (clause 28). 
A certificate holder sought to have the trust wound up as being am 
illegal association. The question, therefore, was whether this 
organization was a company, association, or partnership consisting 
of more than twenty persons formed for the purpose of carrying 
on any business (other than banking) that had for its object the 
acquisition of gain by the company, association, or partnership 
or by the individual members thereof. 
The business object of the certificate holders was to spread theif 
investments, the undertakings being hazardous, so that loss om 
some might be compensated by gain on others. Frequent sales 
were not likely, and if there were sales, the proceeds might be used 
to redeem outstanding certificates, so that frequent reinvestments 
were even less likely than frequent sales. Therefore it was not 
™ There were like provisions in the Companies (Consolidation) Act, 1908. 
See 8 Edw. 7, c. 69, §§ 1, 2, 3, 4, 5, 16. 
UT. Ry doh, wD; 247, 
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likely that the approval of new investments by the certificate 
holders would be needed on many occasions. 

The Court of Appeal held that the action should be dismissed. 
| The judges gave two grounds for the decision. In the first place, 
they distinguished an investment trust from a business trust, and 
said that no “business” within the meaning of the Act was being 
carried on by anyone. In the second place, they said that the busi- 
ness, if any, was carried on by the trustees (who were less than 
twenty in number), and not by the certificate holders. We will 
consider at length this second ground for the decision. 

James, L. J., said (p. 275) that the so-called trustees were not 
mere directors. “To my mind the distinction between a director 
and a trustee is an essential distinction founded on the very nature 
of things. A trustee is a man who is the owner of the property and 
deals with it as principal, as owner, and as master, subject only 
to an equitable obligation to account to some persons to whom 
he stands in the relation of trustee, and who are his cestwis que 
trust. ‘The same individual may fill the office of director and also 
be a trustee having property, but that is a rare, exceptional, and 
casual circumstance.”’ 

Brett, L. J., said (p. 280): ““But supposing that this was such a 
business as is mentioned in the Act, were the certificate holders 
the persons who were to carry it on? It seems to me that they 
certainly were not. I take it that the persons called trustees in 
the deed are clearly trustees as distinguished from agents and from 
directors. The distinction has been pointed out by my Lord, and I 
entirely agree withit. If, indeed, although they were called trustees, 
the duties which they had to perform were really those of directors, 
then, although they were called trustees, the legal effect of the deed 
would be that they would be directors, and if they are directors 
they are agents; but here it seems to me clear that according to 
the true construction of the deed they were not directors or agents, 
but trustees.” 

Cotton, L. J., said (p. 285): “So far as there is any business to 
be carried on it is the business of the trustees, not as agents for 
principals behind, but their own business, that is to say, a business 
in which they contract as solely liable to outsiders, whatever may 
be their rights as against those for whom they are trustees. ” (Italics 
ours.) 
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In a word, the court held the trustees to be real trustees; they 
were the principals; the contracts made were their contracts; the 
persons called trustees were not the mere agents of the certificate 
holders. 

It is to be noted that this conclusion was reached although — 
the certificate holders retained certain powers. Thus the trust 
provided that the certificate holders should meet from time to time, 
that they were to fill vacancies in the trusteeship, and that con-_ 
firmatory action on their part was required with respect to a ter- 
mination of the trust in a defined contingency, with respect to 
making reinvestments, and with respect to incurring extraordinary 
expenses (our p. 370). 

In Crowther v. Thorley,’® the number of shareholders was more 
than twenty and a business (mining) was being carried on. The 
first ground for the decision in Smith v. Anderson was therefore 
lacking. But the court held, following the second ground of decisior 
in that case, that the business was being carried on by the trustees 
and that, as the number of the trustees was less than twenty, 
Act did not apply. 

Lord Coleridge, C. J., however, threw doubt upon the correctness 


that turns the whole question in the case. Having been no pa 
to Smith v. Anderson, I will admit that it seems to me that there 
might have been great force in the argument that, where trustees 
are appointed, as these trustees are, to carry on business in effect 
for the benefit of the association which they represent, there is 2 
evasion of section 4 of the Act of 1862. So far as I can make out 
that point does not seem to have been argued at length before the 
Master of the Rolls, who seems to assume it almost without argu- 
ment, because his judgment proceeds on other grounds. I admit 
that, but for Smith v. Anderson, I should have thought that there 
was much to be said for the argument that you can not get rid 
of the true effect of section 4 in that manner; but that view is not 
open to us in the face of Smith v. Anderson, which was decided by 
judges of great authority after deliberate argument.” 
In this country the leading case on the distinction between 4 
7832 W. R. 330. 
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joint-stock company and a business trust is Williams v. Milton.” 
The trust was called the Boston Personal Property Trust, and the 
trust agreement is set forth in full in Appendix B. . 

The question was whether personal property held by trustees 

was taxable as trust property or as partnership property. The court 
|recognized that doubtless the legislature might provide that trust 
property which was not partnership property should be treated as 
partnership property for the purpose of taxation, but, after an 
examination of the statutes, it concluded that it had not done 
this, and had provided that the taxability of property as trust 
property or as partnership property should depend upon the “real 
haracter” of the property. 
In discussing the principles which are to control in deciding what 
e “real character” of the property is, the court said (p. 6): 
“Where persons associate themselves together to carry on business 
or their mutual profit, they are none the less partners because 
(1) their shares in the partnership are represented by certificates 
which are transferable and transmissible, and because (2) as a 
matter of convenience (if not of necessity in case of transferable 
and transmissible certificates) the legal title to the partnership 
property is taken in the name of a third person. The person in 
whose name the partnership property stands in such a case is per- 
haps in a sense a trustee. But speaking with accuracy he is an agent 
who for the principal’s convenience holds the legal title to the 
principal’s property.” 

The court was of opinion that if the certificate holders are as- 
sociated together by the terms of the trust and are the principals 
whose instructions are to be obeyed by their agents who for their 
convenience hold the legal title to their property, then the prop- 
‘erty is their property, they are the masters, and it is a real part- 
nership. But that if the property is the property of the trustees, 
and the trustees are the masters, if all that the certificate holders 
have is a right to have the property managed by the trustees for 
their benefit, and if they have no right either to manage the property 
themselves or to instruct the trustees how to manage it, then it 
is a real trust. 

The court cited Smith v. Anderson (our p. 370), and the reasoning 
of the judges in that case had a persuasive influence. 

7215 Mass. 1, 102 N. E. 355; Warren, Cases Corp. 36. 
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The court, applying these principles to the Boston Personal 
Property Trust, thought it plain that it was a trust and not a 
partnership. All powers were in the trustees exclusively, with 
one exception. The exception was that, with respect to an altera- 
tion or amendment of the trust provisions or a termination of 
the trust before the time fixed in the indenture, although the 
initiative lay with the trustees, yet confirmatory action by the 
certificate holders was required. 

The court noted that such confirmation was to be given by the 
certificate holders individually, and that there was no provision 
for a meeting of them for any purpose. 

The court also alluded to the declaration in the indenture of 
trust that it was the intention of the parties to create a trust and 
not a partnership, and said that it was what the parties did tha 
was decisive; but that, if there had been any doubt as to wha 
they did, what they intended to do would have been a matt 
entitled to some consideration in determining what they did. 

We see, then, that the court, in distinguishing a trust from a 
partnership, laid chief emphasis on the extent of the control which 
the certificate holders had over the trustees. It also laid som 
emphasis on the manner in which such powers as they had we 
to be exercised,—whether in meeting assembled, or otherwise. 

The trustees of the Boston Personal Property Trust were in 
a very strong position. No power was given to the certificate 
holders to remove a trustee. The trustees’ tenure of office was 
without limit of time,—there was no provision for re-election from 
year to year. Even if a vacancy occurred, it was to be filled by 
the remaining trustees. All powers of management were in the 
trustees. To be sure, the trustees could not change the terms 
of the trust without the consent of the certificate holders, but 
there could be no change until the trustees themselves took the 
initiative and proposed it. 

In Dunbar v. Broomfield, all powers were vested exclusively 
in the trustees, except that confirmatory action by the certificate 
holders was required for a change in the terms of the trust and 
for the appointment of a new trustee. It was further provided: 
“The cestwis que trust shall have no interest, legal or equitable, 
or beneficial, in the trust assets. Their rights shall be to receive 

8 247 Mass. 372, 142 N. E. 148. 


JOINT-STOCK COMPANIES; BUSINESS TRUSTS 375 


distribution of the income and of the cash proceeds of the prin- 
cipal when and as provided in accordance with the terms of the 
trust. They shall have no share in the profits as such and shall 
not be liable for losses, and shall not be partners nor in any other 
manner in association with each other.” 

There seems to have been no contention by any counsel that 
a real trust was not created. The court without stating the terms 
of the declaration of trust (which are to be found in the record), 
said (p. 385): “Directly and at once upon the creation of the 
trust and its acceptance in the manner and form shown by the 
record a fiduciary relation resting wholly on the declaration of 
trust existed between them and the trustees, who were to conduct 
the affairs of the trust free from the direction or control of the 
certificate holders.” 

In Bouchard v. First People’s Trust! the trust instrument 
provided that the trustees might carry on anywhere any lawful 
business; that they might deal with the property as if they were 
absolute owners, without any limit whatever; and that they might 
fill vacancies in the number of trustees. There was no provision 
for the holding of any meeting of the shareholders or the perform- 
ance of any act whatsoever concerning the management, or con- 
tinuance or termination of the trust, or its property or its trustees. 
Their only rights were to receive such dividends as might be 
declared and to share in any partial or final distribution of the 
assets. The court said (p. 355): ‘‘It is plain that the declaration 
of trust here under consideration established a trust and not a 
partnership.” 

In Crocker v. Malley,* under a declaration of trust made by 
Massachusetts citizens all powers were vested exclusively in the 
trustees except that confirmatory action by the certificate holders 
Was required for an increase in the trustees’ compensation, a 
change in the terms of the trust, and the appointment of a new 
trustee. The court said that there could be little doubt that in 
Massachusetts this arrangement would be held to create a trust, 
and nothing more, and quoted at some length from Walliams v. 
Milton, our p. 373. (The declaration of trust was very similar 


81253 Mass. 351, 148 N. E. 895. 
82 249 U. S. 223, 39 Sup. Ct. 270, 63 L. Ed. 573, 2 A. L. R. 1601, considered 
on another matter at our pp. 581-583. 
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to that which was later before the Massachusetts court in Dunbar 
v. Broomfield, our p. 374.) 
In Hecht v. Malley,** the court stated the Massachusetts law 


the affairs committed to their charge. If they are the principals 
and are free from the control of the certificate holders in the 
management of the property, a trust is created; but if the 
certificate holders are associated together in the control of the 
property as principals and the trustees are merely their manag: 
ing agents, a partnership relation between the certificate holders 
is created.” 

In most of the cases decided in Massachusetts since Willia 
v. Milton, the court, in applying the test announced in that case 
for distinguishing a partnership from a trust, has reached the 
conclusion that the certificate holders had such powers of control 
that they were partners. See Frost v. Thompson,84 Dana v. Trea 
urer & Receiver General, ** Priestley v. Treasurer & Receiver General,® 
Horgan v. Morgan,*" and Neville v. Gifford§8 In each of these 
cases the certificate holders had extensive powers, including a 
power to amend the declaration of trust, so that they could provide 
at any time, if they thought fit, that the trustees should thereafter 
act according to their directions. Whatever control the trustees 
had was therefore held on sufferance.*® 


8° 265 U. S. 144, 44 Sup. Ct. 462, 68 L. Ed. 949, considered on another 
matter at our pp. 583-589. 

84219 Mass. 360, 106 N. E. 1009. 

85 227 Mass. 562, 116 N. E. 941. 

% 230 Mass. 452, 120 N. E. 100. 

8 233 Mass. 381, 124 N. E. 32. 

88 242 Mass. 124, 136 N. E. 160. 

In Priestley v. Treasurer & Receiver General, 230 Mass. 452, 120 N. E. 
100, only a partial statement of the many powers in the certificate holders 
is made in the opinion of the court. The record shows that the Warren Cham- 
bers declaration of trust provided (clause 11) that “at any annual meeting 
or special meeting called for the purpose, the holders of a majority of the 
entire number of shares may fill any vacancy existing in the number of trustees, | 
may remove any or all of the trustees and elect others in their place, may. 
authorize a sale or additional mortgage of the real estate, or any part thereof, 
held by the trustees, may authorize or instruct the trustees to purchase and 
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In Flint v. Codman,” the trustees were required to call meetings 
of the shareholders upon request of the holders of one-twentieth 
of the shares, and, at any meeting of the shareholders, they might 
fill any vacancy existing in the number of trustees, depose any 
or all of the trustees and elect others in their places, authorize 
the sale or mortgage of the trust property, or any part thereof, 
alter or amend the agreement, or terminate the trust. The court, 
speaking by Rugg, C. J., said (p. 469): “It is manifest from these 
words that the shareholders have the ultimate control of all affairs 
of the trust.”’ (Italics ours.) 

In Rhode Island Hospital Trust Co. v. Copeland,*! it was pro- 
vided that the trustees should have the legal title to the assets, 
and that they should have “the exclusive management and con- 
trol of the same, in any manner that they shall deem for the best 
interests of the shareholders, with all the rights and powers of 
absolute owners thereof.’ They could, without the consent of 
the shareholders, sell any of the assets and reinvest. They could 
manufacture and deal in specified articles (p. 198). The remaining 
trustees could fill any vacancy caused otherwise than by the re- 
moval of a trustee (p. 201). As to alterations or amendments 
of the trust provisions, the initiative lay with the trustees, but 
confirmatory action by the common stockholders, in meeting 
assembled, was required (p. 205). On the other hand, it was pro- 
vided that the common shareholders, in meeting assembled, could 
remove any trustee and appoint a new trustee in his place (p. 201), 
and could terminate the trust at any time (p. 205). The court said 
there was a trust and not a partnership. It did not discuss the 
effect of the provision that any trustee was subject to removal at 

any time by the common shareholders. 

In Home Lumber Co. v. Hopkins; the trustees were to hold 
the legal title to all the trust property and to “exercise the ex- 
clusive management and control of the same,’ and the share- 
holders were not to be entitled to “‘any voice or control whatso- 


build upon additional real estate and issue additional shares for that pur- 
pose and may alter or amend this Declaration of Trust or substitute a new 
one in place thereof.” 

9 247 Mass. 463, 142 N. E. 256. 

9139 R. I. 193, 98 Atl. 273. 

107 Kan. 153, 190 Pac. 601, 10 A. L. R. 879. 
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ever of the trust property, or of the management of said property 
or business connected therewith by the trustees.” The trustee: 
were, however, to be elected annually by the certificate holders 
at their meetings. The court held that the fact that the certifica te 
holders so chose the trustees did not make the trustees their agents 
or give the shareholders the character of partners. A decision 
contra, is cited in the margin.” 

In Thompson v. Schmitt,‘ it was provided that the trustee 
should have complete power and authority to buy and sell mer. 
chandise, to contract debts, and to manage and control and dis. 
pose of anything and everything to be acquired under the articles’ 
terms. The only rights of the shareholders were (1) to inspect 
the record of all receipts and disbursements to be kept by the 
trustees; (2) to receive dividends; (3) on the termination of the 
trust, to have a division of principal and accumulated profits in 
the trustees’ hands; and (4) not to have the trust terminated before 
the expiration of a specified time without their consent. 

The court held that the shareholders were partners, and said 
(p. 67): “If we were bound to apply the rule formulated in Ms 
sachusetts, as of course we are not, we would not hold the a 
ciation under consideration to be other than a partnership. 
the first place, these articles rebut the contention that the 


and carefully defined—in the sole interest of those by whom it 
is conferred. In the next place, our law affords too ample remedies 
to the certificate holders—when treated as owners of the beneficial 
equitable estate—for us to sanction the idea of the trustees being 
beyond effective control by such owners.” 

Reference is made in the margin to some other authorities,” 


% West Side Oil Co. v. McDorman, 244 S. W. 167, 176. 

“115 Tex, 53, 2748. W. 554. 

% In Massachusetts. Mason v. Pomeroy, 151 Mass. 164, 24 N. E. 202, 
7L. R. A. 771; Mayo v. Moritz, 151 Mass. 481, 24 N. E. 1083; Falardeau v. 
Hoar, 192 Mass. 263, 78 N. E. 456; Williams v. City of Boston, 208 Mass. 497, 
94 N. E. 808; Sleeper v. Park, 232 Mass. 292, 122 N. Busts: 

In other jurisdictions. Betts v. Hackathorn, 159 Ark. 621, 252 S. W. 602, 
our p. 393; Haskell v. Patterson, 165 Ark. 65, 90, 262 S. W. 1002, 1010; Clark 
v. Lewis, 172 Ark. 554, 559, 289 S. W. 775, 777; Guthmann v. Adco Dry Storage 
Battery Co., 232 Ill. App. 327; Wagner v. Kelso, 195 Towa, 959, 193 N. W. 1; 
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but those cited above are sufficient to indicate the positions taken 
by different courts. 

Just where is the line drawn by these authorities between that 
species of partnership commonly called a joint-stock company 
}on the one hand, and a business trust on the other hand? That 
is a very difficult question to answer. 

Let us turn back to Williams v. Milton. The court said (p. 6) 
that, if the legal title to partnership property is taken in the name 
of a third person, such person “‘is perhaps in a sense a trustee.” 
We think that a statement may properly be made which is less 
indefinite. He is a trustee. 

That he is a trustee is shown by such a case as Simson v. Klip- 
stein,” already considered at some length at pp. 337, 338. We 
restate. The trustees purchased certain real estate used for factory 
purposes, and certain personal property, including raw materials. 
They contracted with the defendant for the sale to him of this 
real estate and personal property. The defendant entered into 
possession of the property, but it developed that the trustees 
could not give a clear title to the real estate. During the time the 
title to the real estate was being determined by litigation, the 
defendant continued in possession and operated the factory. The 
trustees sued the defendant for his failure to pay for the personal 
property, for refusing to remove from the premises in accordance 
with the terms of an agreement entered into pending the litigation, 
and for damages to the property while in possession. 

The court, after examining the terms of the organization, con- 
cluded that it was a partnership rather than a trust (see note 95 


Simson v. Klipstein, 88 N. J. Eq. 229, 102 Atl. 242; Liquid Carbonic Co. v. 
Sullivan, 103 Okla. 78, 229 Pac. 561; Marchulonis v. Adams, 97 W. Va. 517, 
125 S. E. 340; In re Associated Trust, 222 Fed. 1012, our p. 563; Simson v. 
Klipstein, 262 Fed. 823, our pp. 337, 379; Rand v. Morse, 289 Fed. 339. 

There is also a very large number of decisions by the lower courts in Texas 
which, in view of the decision in Thompson v. Schmitt, 115 Tex. 53, 274 S. W. 
554, our p. 396, are no longer of value in Texas. They may be of some value 
in states which hold a business trust to be valid, and we mention a few of 
them. Davis v. Hudgins, 225 S. W. 73; Greenlee v. Consolidated Oil Co. of Texas 
241 S. W. 599; Nini v. Cravens & Cage Co., 253 S. W. 582; Feldman v. Am. 
Dist. Tel. Co., 257 S. W. 929; Green v. La Rue Oil Assn., 272 S. W. 623. 

% 215 Mass. 1, 102 N. E. 355, our p. 373. 

7 262 Fed. 823. 
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at pp. 378, 379). Now the suit was in a federal court, and thy 

plaintiffs claimed that the court had jurisdiction by reason of 
diverse citizenship. The defendant was a citizen of New Jersey, 
The trustees were not citizens of New Jersey but one of the certifi. 
cate holders was, and the.defendant moved to dismiss on the ground — 
that one of the necessary parties plaintiff and the defendant were 
both citizens of New Jersey, and that therefore there was not 
the necessary diversity of citizenship to give the court jurisdiction, 

But the court held that the trustees were the only necessary 
parties plaintiff. This decision can not be explained solely on 
the ground that the title to the property which the defendant 
had damaged was in the trustees. The suit was more than a suit 
by owners of property to recover for damage done; contracts 
were in question. The defendant had made a contract for the 
purchase of the real estate and the personal property. With whom 
had he made that contract? According to the decision of the court, 
he had made it not with all the certificate holders but solely with 
the trustees. The defendant had made a further contract pending 
the litigation. With whom had he made that contract? Ac- 
cording to the decision of the court, he had made it not with the 
certificate holders but solely with the trustees. 

This shows that the trustees not only hold the legal title of 
the property and may defend it against wrongdoers, but also 
that they may make some contracts in the discharge of their duties 
which are the contracts of them, as principals, and are not con- 
tracts made by them as agents for the partners. See further the 
cases cited in note 23 at p. 338. 

We agree that it would not necessarily follow that all contracts 
made in the conduct of the enterprise by the persons who were 
designated as trustees should be regarded. as contracts made by 
them as principals rather than as agents. The persons designated 
as trustees might borrow money from a bank to meet a pay-roll. 
A court might distinguish such a case and say that they acted 
as agents in borrowing, even though the legal title to the proceeds 
was to be vested in them as trustees. 

And we are unable to make a consistent whole of the decisions 
except on the supposition that the persons designated as trustees, 
acting under such an agreement as was before the court in Simson 
v. Klipstein, make most of the contracts made in the conduct of 


JOINT-STOCK COMPANIES; BUSINESS TRUSTS 381 


the business as agents rather than as principals. There is a lurking 
indefiniteness in the “‘most’’ which can be drained away only by 
decisions. 

Now what is to determine when most of the contracts made 
\by persons designated as trustees are made by them as agents 
rather than as principals? Williams v. Milton seems to give a 
simple test for determining this. Is it the duty of the persons 
designated as trustees to obey instructions from the certificate 
holders? If it is, then most contracts are made by them as agents, 
and the organization is a partnership. If it is not, then all con- 
tracts are made by them as principals, and the organization is a 
business trust. 

That is a perfectly definite test, and the application of it to 
the facts of a particular case would be easy. 

But it is plain from the subsequent Massachusetts authorities 
that the test in that jurisdiction is not as definite as that. The 
court is not satisfied to take the situation ‘‘as is.” It is not satis- 
fied to inquire whether, at the time the act or acts in question 
occurred, it was then the duty of the persons designated as trustees 
to obey instructions from the certificate holders. The court not 
only inquires as to what the existing situation is, but also inquires 
as to what power the certificate holders have to change that situa- 
tion. Thus it would seem to have been established by the sub- 
sequent decisions that if the certificate holders have power to 
amend the declaration of trust so that they may provide at any 
time, if they think fit, that the trustees shall thereafter be under 
a duty to obey their instructions, the persons who at present may 
rightfully conduct the business as they see fit and are under no 
duty to obey instructions from the certificate holders are, never- 
theless, mere agents. See Frost v. Thompson and the other cases 
mentioned at p. 376. 

Then, in Flint v. Codman,'* the matter is made even more elusive 
by the court’s speaking as though the probing question were: 
have the certificate holders “the ultimate control?” 

If that is the test, we have departed from a perfectly definite 
test, easy of application, to a vague and elusive test in the applica- 
tion of which serious differences of opinion among intelligent 
men will surely emerge. 

9% 247 Mass. 463, 142 N. E. 256, our p. 377. 
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What is “ultimate control’? Suppose that, as in Rhode T slang 
Hospital Trust Co. v. Copeland, the certificate holders have the 
power to remove any trustee at any time without cause. A trus ee 
will have to be satisfactory, or go. Does that give the certificate 
holders “ultimate control’? 

Take the case of Home Lumber Co. v. Hopkins © where the 
trustees were to be elected annually by the certificate holders 
A trustee will have to be satisfactory, or fail of re-election. Does 
that give the certificate holders “ultimate control’? 

The vague and elusive test of “ultimate control” has had un. 
desirable consequences. The less power the certificate holders 


has been formed. Take the point of view of a practicing attorney 
who is employed to form a business trust. He wants to make a 
good job of it,—to be sure that the organization will pass muster 
as a trust. The surest way to accomplish that result is to strip 
the certificate holders of all power and all suspicion of power. 
Leave the certificate holders a receiving hand, but nothing more. 
And, furthermore, as the court in Williams vy. Milton laid some 
emphasis on the question whether the certificate holders were “a 
sociated ””—that is, whether they deliberated together in the exer- 
cise of what powers they had—let it be provided that there sha 
be no meeting of certificate holders for any purpose whatever. Let 
there be a great wall between the trustees and the certificate holders; 
and let each certificate holder be alone on his side of the wall. 

The blind pool revealed in Bouchard v. First People’s Trust ™ 
is an example of a natural consequence of the “ultimate control” 
test. The process of “shearing”’ the certificate holders, to use a 
verb used in Betts v. Hackathorn, had been complete. 

At p. 402, we make a Suggestion as to where the line between a 
joint-stock company and a business trust should be drawn, but it is 
necessary to consider some other matters before speaking of that. 


The discussion of “Limitation or elimination of liability” is 
subdivided into three parts. We pass to the third part. 


% 39 R. I. 193, 98 Atl. 273, our p. 377. 

' 107 Kan. 153, 190 Pac. 601, 10 A. L. R. 879, our p. 377. 
11 253 Mass. 351, 148 N. E. 895, our p. 375. 

18 159 Ark, ‘621, 252 §, W. 602, our p. 393, 
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c. To what extent this advantage may be obtained by members of 
a business trust. 

Let us assume that A, B and others desire to form an organiza- 
| tion for the conduct of a business, most of the necessary capital 
to be raised by subscriptions from the public. They consult L, 
a practicing attorney in Massachusetts, as to the best manner in 
which to proceed. Let us listen to what is said at the conference. 

A. “My idea would be to form a corporation.” 

L. “I should advise a business trust instead. A business trust 
is a very clever device by which you can gain substantially all the 
advantages which you would gain by incorporation, and yet es- 
cape the disadvantages. My charge for forming a business trust 
would be about the same as my charge for forming a corporation. 
If you form a corporation you will have to pay a fee to the Com- 
monwealth; but if you form a business trust you will escape pay- 
ing such a fee. Moreover, if you form a corporation you will 
have to comply with the laws about making reports and the 
like—the legislature keeps telling corporations to do this or 
that.” : 

A. “But we are going to put in some money ourselves and 
we would not want to stand to lose more than we put in. And 
we shall have to appeal to the public for most of the money, and 
of course members of the public would not want to stand to lose 
more than they put in. Full-paid and non-assessable shares are 
what the public want. Will a business trust protect the people 
who put up the money just as well as a corporation?” 

L. “Yes. Whatever doubts may have existed in that matter 
have happily been lain by the recent decision of the Supreme 
Judicial Court of Massachusetts in Greco v. Hubbard. It is just 
a question of drawing the papers in the necessary form. I ought, 
however, to explain to you two things. In the first place it will 
be necessary that the shareholders shall give the trustees full 
control.” 

A. “You mean fuller control than the shareholders of a cor- 
poration give to directors?” 

L. “Yes. I should make the trustees a self-perpetuating body, 
and should give them all powers of control. The shareholders 
would have no rights except to receive dividends, and, of course, 
shares of the principal if the business should be wound up. You 
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probably all know of the Boston Personal Property Trust. 
should draw the papers on the model of that trust.” 

A. “Well, my associates and I will be the trustees, so the more 
control we have the better. And the public would no doubt be 
satisfied with anything that was good enough for the shareholders 
of the Boston Personal Property Trust. What the public want 
is dividends, not control. What is the second thing you ought 
to explain to us?” | 

L. ‘‘The trustees themselves must be careful about the liabilities 
which they incur. I consider that any risk you would take would 
be very small, but the matter should be fully explained to you 
Liabilities in the conduct of a business are usually due to con 
tracts, and so far as contracts are concerned, all that is necessa 
is that you should get the other party to agree to look only to 
the trust property. I will supply you with the necessary form. 
People are very familiar nowadays with that kind of contract 
and make no objection to it. So that the only possible risk would 
be with claims not based on contract, say, a claim against you 
under the Workmen’s Compensation Act, or a claim for taxes 
As to such claims, you would be entitled to use up the whole of 
the trust funds, if necessary, to protect yourselves. So the onl 
risk is that there might be some such claim which was bigger than 
the trust fund. The risk seems a small one.” 

A. “Tf that’s the only risk, we’ll take it.” 

B. “And we shall not have to pay any corporation fee?” 

L. “Not a cent.” 

B. “It sounds almost too good to be true.” 


We have seen that the liability of partners (including the mem- 
bers of that species of partnership commonly known as a joint- 
stock company) is unlimited, if there has been no bargain to the 
contrary. We have also seen that, if there is room for doubt whether 
an outsider has in making a contract agreed to a limitation of the 
liability of the partners, such doubt will by most (if not all) courts 
be resolved against the partners (pp. 356-368). 

We now inquire whether the shareholders in a business trust 
have an immunity from liability greater than that enjoyed by 
partners and equal to that which may be enjoyed by shareholders 
in corporations. 
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This is a point on which there are as yet not many authorities. 
here are some English cases which have a bearing on the matter. 
There are also a few American cases. These American cases are 
onflicting,—some tend to show that the shareholders of a business 
trust do have complete immunity from liability; and some tend 
o show that they do not. In most jurisdictions there is as yet 
o authority. 

The question is of such large practical importance that it is 
tting, in such a state of the authorities, not only to analyze what 
uthorities there are, but also to consider the matter on principle 
t some length. 


We turn to the authorities. Those American judges who have 
een of opinion that shareholders in a business trust should enjoy 
mplete immunity from liability apparently believed that they 
ere following English precedents. But we think it can be demon- 
ted that none of the English precedents support such a con- 
usion, and, further, that there is a series of English cases which 
nd against such a conclusion. 

We begin with Cox v. Hickman. This oft-cited case is supposed 
y some to be an authority that beneficiaries of a business trust 
re immune from liability. It is not. There are few cases more 
equently and more completely misunderstood than Cox v. Hick- 
nan, and we ask the reader to give careful consideration to the 
acts and opinions therein. 

B. Smith and J. T. Smith, doing business under the name of 
3. Smith and Son, became financially embarrassed, and a deed was 
xecuted by which they transferred certain assets to some of the 
reditors, as trustees, who were to carry on the business under the 
ame of The Stanton Iron Company. The trustees were to pay the 
et income—which net income was always to be deemed the property 
f the Smiths—among the creditors, and, when all the debts had 
een paid, they were to hold the assets in trust for the Smiths 
p. 269). 

Provision was made for meetings of the creditors, and, at any 
uch meeting, a majority in value of the creditors present was to 
ave the power to make rules as to the mode of conducting the 
usiness, or to order it wound up. 
aS H. L. C, 268, 
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The parties to the deed were the Smiths, of the first part; the 
named trustees, of the second part; and the general creditors (i 
cluding those previously named as trustees) of the third part; and 
the deed contained a covenant by the parties executing it not to sue 
the Smiths for existing debts. 

Certain bills of exchange were thereafter accepted by a trustee 
“per proc. The Stanton Iron Co.,”’ and this acceptance was 4 
act authorized under the terms of the deed. The question w 
whether creditors who had signed the deed (but who were not 
trustees when the bills were accepted) were liable as acceptors, 
The plaintiffs recovered judgment in the Court of Common Pleas; 
the judges in the Court of Exchequer Chamber were equally divided 
on appeal to the House of Lords, the judges were summoned 
and the judges who attended were equally divided. But the Lay 
Lords were unanimously of opinion that the defendants were no 
liable. 

The probing question was whether, under the provisions of 
deed, the trustees were conducting the business for the Smith 
with derivative benefits to their creditors, or were conducting the bus 
ness for the persons who had signed the deed as parties of the th 
part. 

Mr. Justice Crompton thought that the creditors had agreed tha 
the business should be carried on by their agents under a new fit 
for their benefit; that the provisions of the deed were a satisfactior 
of the debts, that formal words of immediate release were not i 
cluded merely for fear of some technical difficulty as to collatera 
remedies, but that as between the Smiths and the creditors th 
debts were entirely destroyed. He concluded that the Smiths hat 
in effect sold the business with its capital for so long a time as th 
creditors chose to carry it on for their own benefit, or until 
amount of “their abandoned debts” should be realized (p. 289) 
Mr. Justice Williams thought that the creditors had “by the sae 
rifice of their claims on the Smiths, acquired the means of carry 
ing on a trade for their own benefit” (p. 294). Mr. Justice Black 
burn said that the creditors took the profits of the concern, so @ 
to make them their property, before they were divided, and wet 
not merely persons permitting the Smiths or the trustees to carry 0 
the business, and relying on it as a fund for payment (pp. 283-4) 

On the other hand, Mr. Baron Channell thought that no ne¥ 
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trade or concern was carried on; that it was the old concern, though 
carried on under the management of trustees and under a new name; 
and that the business “was the business of the Smiths carried on 
with a view to their ultimate benefit” (p. 286). Lord Chief Baron 
|Pollock said that the deed appeared to him to continue the old 
concern, rather than to create a new one (p. 299). The language of 
Mr. Justice Wightman is less explicit, but he concurred in result 
ith Mr. Baron Channell and Lord Chief Baron Pollock. 

The language of the Law Lords was explicit. The Lord Chancellor 
(Lord Campbell) said that “the business of Messrs. Smith & Co. 
as to be carried on by the trustees till the debts of that firm were 
aid, and then the business was to be transferred back to Messrs. 
mith & Co.”’ (p. 302). Lord Cranworth said that “the debtor 
s still the person solely interested in the profits, save only that 
e has mortgaged them to his creditors” (p. 307). Lord Wensley- 
ale said: “If a creditor were to agree with his debtor to give the 
atter time to pay his debt till he got money enough out of his trade 
0 pay it, I think no one could reasonably contend that he thereby 
ade him his agent to contract debts in the way of his trade; nor 
oI think that it would make any difference that he stipulated that 
e debtor should pay the debt out of the profits of the trade. 

he deed in this case is merely an arrangement by the Smiths to 
ay their debts, partly out of the existing funds, and partly out of 
€ expected profits of their trade; and all their effects are placed 

the hands of the trustees, as middlemen between them and their 

creditors, to effect the object of the deed, the payment of their 

debts. These effects are placed in the hands of the trustees as the 

property of the Smiths, to be employed as the deed directs, and to 

be returned to them when the trusts are satisfied” (pp. 313-4). 

A creditor’s rights with respect to satisfaction of his debt out of 
property are, usually, derivative only; he stands in the debtor’s 
shoes; if a debtor acquires property the creditor has a right to be 
daid out of that property not because it is his property but because 
t is the property of his debtor; thus the creditor ultimately bene- 
its but his benefit is a derivative benefit. 

Cox v. Hickman is an authority only as to the effect of the deed — 
which was before the court. The decision by the House of Lords 
s that, under the provisions of that deed, the persons who had been 
editors had not abandoned their claims, and by reason of such 
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abandonment become the owners for a time of the business. They 
had been creditors of the Smiths, and they continued to be creditor, 
of the Smiths. The rights of the parties of the third part were th 
rights of creditors, and not the rights of owners. In a word, th 
business was being conducted for the Smiths, and the benefits te 
the parties of the third part were derivative only. 

Cox v. Hickman is not an authority that the direct beneficiaries 
of a business trust are immune from liability. The decision was 
that the parties of the third part were neither partners nor the direct 
beneficiaries. They were simply creditors of the Smiths, and their 
rights were only derivative from the rights of the Smiths. 

The influence of another English authority, Smith v. Anderson,™® 
is plainly to be seen in the Massachusetts decision of Williams y 
Milton’ But in Smith v. Anderson the only question before the 
court was whether the organization in question ought to have 
been registered under § 4 of the Companies Act, 1862. (See our 
pp. 369, 370.) It is not an authority that the beneficiaries of a 
business trust are immune from liability. 

Moreover, there is a series of English cases that seem to us te 
show that one of the normal incidents of the relation of beneficiary 
to trustee, im case of a business trust, is that the beneficiary shal 
indemnify the trustee. And, that being so, it will follow that the 
creditors of the trustees can reach the beneficiaries via the trustees 

There is implicit in the last paragraph several familiar principles 
of law. These principles should perhaps be stated explicitly before 
the cases referred to are cited. 

It is familiar law that the liabilities incurred by trustees—whethe 
such liabilities are in contract or in tort or under the terms of @ 
statute—are their liabilities. They are principals. It is alsd 
familiar law that trustees who have incurred any liability while 
properly discharging the duties of the trust are entitled to indem 
nification from the trust funds. It is also familiar law that this 
right of the trustees to indemnification from the trust funds is an 
asset which their creditors can reach; therefore the creditors of 
the trustees can reach the trust funds via the trustees. 

Now suppose that a trustee has incurred a liability while properly 
discharging his duties as trustee, and that the trust funds prove to 


4 T,, R. 15 Ch. Div. 247, our p. 370. 
15 215 Mass. 1, 102 N. E. 355, our p. 373. 
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e insufficient to indemnify him. Can he require the beneficiary 
ersonally to indemnify him? 

From the opinion of the Massachusetts court in Greco v. Hub- 

ard,’ one would suppose that it was quite clear that the beneficiary 
ould not be exposed to liability. The court said (p. 43) that 
‘every intendment of the law is toward the protection of cestwis 
trust under a valid trust.” 
And it is true that there are cases in which equity is solicitous to 
hield beneficiaries from all liability. Familiar examples are cases 
here the beneficiary is not sui juris, or where the beneficiary has 
interest for life in a fund put in trust for his or her benefit by 
ome other person. 

But the point pertinent to our discussion is that the English courts 
ave steadily held that all beneficiaries will not be shielded from 
iability,—that there are some beneficiaries who are exposed to a 
iability to indemnify the trustee. 

In Balsh v. Hyham,!” a trustee had incurred liabilities while 
cting properly as a trustee, there were no trust funds to which he 
ould resort for repayment, and the beneficiary was held bound to 
ndemnify him. 

In Ex parte Chippendale, the main question was whether 
irectors of a company were entitled to indemnification from the 
hareholders against liabilities incurred by them in the proper 
onduct of the business. By the terms of the deed of settlement,!”° 
the shareholders, under the Massachusetts test for distinguishing 
a partnership from a trust (our pp. 372-377), would seem to have 
been partners, and, if so, it would be plain that the managing part- 
ners who had properly incurred liabilities in the conduct of the busi- 
ness were entitled to contribution from the other partners. 

But Lord Justice Turner was clearly of the opinion that, if the 
shareholders were beneficiaries of a trust, they must personally 


106 252 Mass. 37, 147 N. E. 272, our p. 393. 

107 2 P. Wms. 453. 

84D. M. & G. 19. 

09 An unincorporated company had been in 1836 formed under a deed of 
settlement. Later it had been fully registered. But in the case at bar the 
question was as to the rights of the associates imter se, and the court dealt 
with these as though they were determined by the provisions of the 1836 deed 
of settlement. 
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indemnify the trustees. He said (p. 52): “All trustees are entitle 
to be indemnified against expenses bond fide incurred by them in the 
due execution of their trust”; and again (p. 54): “Where parties 
place others in the position of trustees for them, they are in equity 
personally bound to indemnify them against the consequences 
resulting from that position.”’ (Italics ours.) 
In Jervis v. Wolferstan, Jessel, M. R., said (p. 24): “T take if 
to be a general rule that where persons accept a trust at the reques| 
of another, and that other is a cestwi que trust, he is personally liable 
to indemnify the trustees for any loss accruing in the due execu 
tion of the trust.” 
In Hardoon v. Belilios,™ this principle was reaffirmed. The court 
said that it was unnecessary to consider the difficulties which would 
arise if property were held on trust for tenants for life, or for infants, 
or upon special trusts limiting the right of indemnity. But, 
wherever the beneficiaries are absolutely entitled, and are sui juris, 
and have not contracted with the trustees to the contrary, then the 
are personally liable to indemnify the trustees. Lord Lindley 
said (p. 123): “The plainest principles of justice require that the 
cestut que trust who gets all the benefit of the property should bear 
its burdens unless he can shew some good reason why his trustee 
should bear them himself.” 
In Matthews v. Ruggles-Brise,* it was held that, although a 
cestut que trust assigns his absolute beneficial interest to a new 
cestut que trust, he remains personally liable to indemnify the trustee 
against contingent claims that arise under liabilities incurred be 
fore the assignment. 
It may also be noted here that there are statements in accord with 
these English decisions by standard American text writers.1° 
The beneficial interests in a business trust are absolute. The 
beneficiaries are self-created beneficiaries. The trust is established 
for the financial profit of the beneficiaries; the capital is contributed 
by the beneficiaries; and the trustees engage in the business onl 
if and when the capital is so contributed. It may fairly be said tha‘ 


nL, R. 18 Eq. 18, 24. 
111 [1901] A. C. 118. 
112 [1911] 1 Ch. 194, 


"* Pomeroy, Equity Jurisprudence, 4th ed., § 1085; Perry on Trusts, 6t/h 
ed., §§ 485, 909. 


JOINT-STOCK COMPANIES; BUSINESS TRUSTS 391 


the trustees engage in business at the instance of the beneficiaries. 
Therefore, the beneficiaries of such a trust will, under the principle 
of the cases just cited, be under a duty to the trustees to indemnify 
them, unless there is something more which calls for a different 
result. 

And, if the trustees have such right of indemnification, that is 
one of their assets, and therefore their creditors may reach the 
beneficiaries via the trustees (cf. p. 388). 

But now comes the draftsman of a Massachusetts business trust 
and says: “Grant all that. I have had it in mind. But I have 
made it part of the agreement between the trustees and the benefi- 
ciaries that the trustees shall have no rights of indemnification 
against the beneficiaries. By force of this agreement the trustees 
have deprived themselves of any right to hold the beneficiaries. 
I have been careful that the trustee cupboard should be bare of 
such an asset.” 

That squarely raises the question whether such an arrangement 
can properly be’ sanctioned and made effective by the courts as 
against creditors who have not assented to it. 

For example. The trustees while properly discharging their 
duties become liable in tort to a plaintiff (as by a tort committed 
on the plaintiff by a servant of the trustees). The trustees can 
not satisfy the judgment. The trust funds are not sufficient to 
satisfy it. Is the plaintiff to be barred by this agreement between 
the beneficiaries and the trustees from reaching the beneficiaries? 

And of course similar questions will be presented when the 
liability incurred by the trustees is under the terms of a statute, 
or is under a contract with a creditor who has not consented to 
cut down whatever rights the law gives him. 


We come now to the American cases. 

Cox v. Hickman * was followed in Wells-Stone Mercantile Co. 
v. Grover."° The head-note seems to us to be misleading. The 
facts in that case were even more favorable to the creditors than 
in Cox v. Hickman, because the creditors, in consideration of the 
transfer of the business of an embarrassed debtor to a trustee, 
had only agreed not to sue for a period of eighteen months. The 


eA Seid, I, ©. 268, our ps 385, 
me N. D5 460) 5 Ne We Sd, 41 1. R.A, 252. 
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court said (pp. 465-6) that the creditors acquired an equitable 
interest in the property so transferred. “But they held this in 
terest not as proprietors of the business. It was merely as security 
for the collection of their claims. . . . They are interested indirectf: 
as creditors, and not directly, as proprietors. As the demands of 
these creditors were not extinguished by the transfer to the trustee, 
the person who was most directly interested in the business was 
the debtor himself.” (Italics ours.) 

In Rhode Island Trust Co. v. Copeland," the complainant, as 
executor and trustee, held preferred shares of ‘the Martin-Cope. 
land Company,” and filed a bill for instructions. The main ques 
tion asked was whether the complainant could continue to hold 
such shares “without making itself liable in its own corporate 
capacity for any obligation or indebtedness of said trust or as- 
sociation.” The court said that it could. 

It said (p. 207): ‘The first question to be determined is whether 
those interested in the business of the Martin-Copeland Compan 
called stockholders, are personally liable to creditors as copart- 
ners. In other words, is the Martin-Copeland Company a co 
partnership and the several holders of shares therein individually 
liable for its debts or is it a true trust where such holders are onl 
cestuts que trustent?”’ The court considered this matter at length 
and concluded that it was a trust and not a partnership, and then 
said (p. 215): “It is therefore our decision that under said agree 
ment, the persons interested therein, the holders of the so-called 
preferred stock, are not under individual and personal liabilit 
for any of the obligations or indebtedness of the said trust o 
association.” 

In other words, the court said that if there were a trust the 
beneficiaries were immune. , 

The court relied on Cox v. Hickman and Wells-Stone Mercantile 
Co. v. Grover and said (p. 211) that the situation in the Wells-Stone 
case “was practically the same as the case at bar.’ But Cox v. 
Hickman and Wells-Stone Mercantile Co. v. Grover are authorities 
only as to the liabilities of the creditors of an embarrassed debtor 
who have consented to a continuation of the debtor’s business. 
Their rights in the assets and the profits are not unlimited, but, 
on the contrary, are limited to the amount necessary to pay the 

18 39 R. I, 193, 98 Atl. 273. 
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debts. In a case like Rhode Island Trust Co. v. Copeland, we are 
|dealing with persons who are the equitable owners of the assets 
and all the profits. In Cox v. Hickman and Wells-Stone Mercantile 
Co. v. Grover we are dealing with persons who are creditors and have 
only an equitable lien upon the assets and the profits to the extent 
ecessary to pay their debts. 

Is any distinction more fundamental than the distinction be- 
ween an owner and a creditor? The situation in Rhode Island 
Trust Co. v. Copeland was, we submit, not “practically the same” 
the situation in Wells-Stone Mercantile Co. v. Grover, but was 
wholly different situation. 
In Betts v. Hackathorn,™ the court held (p. 626) that the declara- 
ion of trust in dealing with the shareholders “shears them of all 
ontrol and management of the business,” and, that being so, 
hey were immune from liability. 
In Greco v. Hubbard,"* the plaintiff contracted with Ellis, Winter 
d Giles, as trustees of the Winthrop Club Associates. This 
rganization was a trust, and not a partnership. At the time 
he contract was made, one Radding owned all the shares. The 
efendants, as trustees of another business organization, lent 
oney to Radding. He later became involved in financial diffi- 
ulties, and the defendants, in an attempt to extricate him, bought 
is shares. At their request (the request was made by two of 
he three), new trustees of the Winthrop Club Associates, named 
Hubbard and Bond, had been elected shortly before this purchase. 

In a word, the plaintiff contracted with the trustees of a business 
Tust, and later the defendants became the holders of the cer- 
‘ificates of beneficial interest which were outstanding at the time 
he plaintiff made his contract with the trustees. 

The plaintiff attempted to hold the defendants on the ground 
hat they were “undisclosed principals of the Winthrop Club 
Associates.”’ His bill was dismissed. 


47159 Ark. 621, 252 S. W. 602. See also Palmer v. Taylor, 168 Ark. Df, 
169 S. W. 996. 

418 252 Mass. 37, 147 N. E. 272. 

In Erisman v. McCarty, 77 Colo. 289, 300, 236 Pac. 777, 782, it was said 
hat there is no objection to the use of such an organization as a Massachu- 
etts trust nor is it per se fraudulent or deceitful. No question of the liability 
if the shareholders was involved. 


394 CORPORATE ADVANTAGES WITHOUT INCORPORATION 
Rugg, C. J., said (p. 43): “They [the defendants] lent . . . ey 
to the Winthrop Club Associates trust. They honestly got : 
its shares, for which an additional large sum of money was pai 
They can use the Winthrop Club Associates as a valid trust, 
They have never deceived the plaintiff. He made his contr et 
with the Winthrop Club Associates trust long before the tc 
ants had anything to do with it. He did nothing on the credj 
of the defendants. If the Winthrop Club Associates had been a 
corporation, no one would contend that the relation of the de 
fendants to it by electing new officers after they became the stock- 
holders would render them personally liable for its debts. Instead 
of being stockholders in a corporation, they are the cestwis que 
trust of a valid trust because they hold all its shares. Every in. 
tendment of the law is toward the protection of cestwis que trus 
under a valid trust. 
“The ground on which it is urged that the plaintiff can recovei 
is that these defendants-were undisclosed principals of their agents; 
Bond and Hubbard. As already pointed out, Bond and Hubbaré 
were trustees, and the defendants, cestuis que trust. The cestui cat 
not be held liable as the principal of his trustee merely because he 
occasionally confers with his trustee about the affairs of the trust.” 
The plaintiff was suing on a contract made with Ellis, Winter 
and Giles, trustees, but he did not (for some reason which we d 
not comprehend) make them defendants. Part of the work, but 
only a small part, had been done after Bond and Hubbard became 
trustees and pursuant to a request made by them; but the plair 
tiff claimed that the contract was “entire and indivisible” (Point 
IV in his brief), and he had discontinued as against Bond ane 
Hubbard (page 49 of the record). His contention was that he 
could hold the defendants as “undisclosed principals of the Win 
throp Club Associates.” In its opinion the court treats this as 
though it were a contention that he could hold the defendants as 
undisclosed principals of Bond and Hubbard. 
We should suppose that, if the plaintiff could have held the 
defendants as undisclosed principals of anybody, it would have 
been as undisclosed principals of Ellis, Winter and Giles. But, 
however that may be, it would seem to be plain that the defendants 
were not undisclosed principals of anybody. Any argument based 
on the doctrine of undisclosed principals was feeble. 
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The plaintiff did not present to the court any argument that 
he could reach the defendants on their liability to indemnify the 
| trustees. 

Tf he had made Ellis, Winter and Giles parties, and had sought 
to reach the shareholders va them, the court would have had to 
consider: first, whether Radding was liable to indemnify Ellis, 
Winter and Giles; and, secondly, if so, whether the defendants 
had succeeded to Radding’s liability by their purchase of his 
shares. 

Now the English authorities hold that those beneficiaries must 
indemnify the trustees who were beneficiaries at the time the 
liability was incurred by the trustees, but it is not clear that bene- 
ficiaries who come in after the liability has been incurred must 
also indemnify. In Matthews v. Ruggles-Brise,’ it was held 
that, although a cestui que trust assigns his absolute beneficial 
interest to a new cestui que trust, he remains personally liable 
to indemnify the trustee against contingent claims that may 
arise under /iabilities incurred before the assignment. In that case 
the court said (p. 203): “A can assign his equitable interest to 
B. The trustee’s consent is not required. After the assignment 
he will simply hold the lease in trust for B. But the liability of 
B is not substituted for that of A. It may be that as between 
A and B the primary liability will fall on B. But that does not 
affect the trustee’s right of indemnity against A.” This language 
may have some tendency to show that the court thought B also 
would be liable, but in that particular case B had expressly agreed 
to indemnify the trustee, and the court when it spoke of “the 
liability of B” had in mind B’s liability under his express agree- 
ment of indemnification. 

An incoming partner is not (without more) liable on liabilities 
incurred before he came in (p. 22), and our contention (more 
fully stated below) is only that the beneficiaries of a business trust 
should not be immune from liability in a case where a partner 
would have been exposed to liability. Therefore the resuli of 
Greco v. Hubbard seems to us right, since the defendants did not 
become beneficiaries until after the liabilities were incurred; but 
the reasoning on which we reach that result is altogether different 
from that of the Massachusetts court. 

49 [1911] 1 Ch. 194, our p. 390. 
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That court said (p. 43) that “instead of being stockholders 
in a corporation, they are the cestuis que trust of a valid trust 
because they hold all its shares. Every intendment of the law 
is toward the protection of cestuis que trust under a valid trust.” 
It therefore appears that the learned Chief Justice thought that 
beneficiaries of a business trust were as immune from liability 
as the stockholders of a corporation. 

To the opinions in Rhode Island Trust Co. v. Copeland, Betts 
v. Hackathorn, and Greco v. Hubbard, the opinion by the Supreme 
Court of Texas in Thompson v. Schmitt *° is in striking contrast 
We have already twice referred to this case (pp. 360 and 378). 
The court said (p. 67) that “if we were bound to apply the rule 
formulated in Massachusetts, as of course we are not, we would 
not hold the association under consideration to be other than a 
partnership. ... Our law affords too ample remedies to the 
certificate holders—when treated as owners of the beneficial 
equitable estate—for us to sanction the idea of the trustees being 
beyond effective control by such owners.” 

That is, the court said that the right of the beneficiaries to 
redress in the courts against improper administration of the trust 
was enough to give them “ultimate control.’’ All beneficiaries 
will have that right, and consequently this is a decision that a 
so-called business trusts are, under Texas law, partnerships, 
at least, for the purpose of determining the liability of the share 
holders. 

The Supreme Court of Texas rejected, and rejected with vigor, 
the proposition that beneficiaries of a so-called business trust 
may be allowed to enjoy an immunity from liability in cases whe 
partners would not enjoy such immunity. A beneficiary was held 
liable without limit in the circumstances of the case. The court 
said that any other result would be inconsistent with the polic 
of the State of Texas with respect to the limitation of liability 
of partners expressed in the statutes regulating the formation 
of limited partnerships. 

Thompson v. Schmitt does not stand alone. 

The Appellate Court of Indiana has made a similar decision, 
the court saying: “In so far as we are advised, there is no law 
in this state, statutory or otherwise, authorizing or recognizing 

M0115) Vex, 5352/45. Wy bod 
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the right to organize an association for the purpose of conducting 
a mercantile business under a declaration of trust and thus evade 
the statutes concerning the organization of corporations, or through 
which the shareholders can escape their liabilities as partners.” '*! 
| The Supreme Court of Kansas has also made similar decisions 
which arrest attention because they are directly contrary to what 
would have been expected from a dictum made in an earlier case. 
In 1924, in Hamilton v. Young} the court had said (p. 131): 
“When persons merely furnish capital for an active business 
enterprise, to trustees who have full legal title and absolute man- 
agement and control, this court is unable to see that they should 
be held personally liable to creditors who have direct resort to 
the trust estate, any more than holders of corporate stock entitled 
to dividends out of profits should be personally liable to creditors.” 
But in 1926, in Weber Engine Co. v. Alter,!*> the court held the 
shareholders liable, and said (p. 562): ““As compensation for their 
privileges, corporations have substantial burdens to bear. For 
instance, they are subject to supervision by the state; they pay 
fees for incorporation; they make detailed reports to the state, 
and pay special taxes. In return, the state has given to their 
shareholders the privilege to engage in business without personal 
liability, provided they comply with the corporate law in the 
organization and conduct of the business. ... These purposes 
of the law may be circumvented if associations of the kind under 
consideration are permitted to secure exemption from personal 
liability for their membership without compliance with the pro- 
visions of law. Such a situation was never contemplated. It is 
contrary to the intent of our constitution and laws.” 

The doctrine of Weber Engine Co. v. Alter was reaffirmed in 
Linn v. Houston,!* and in Weber Engine Co. v. Barley.’ 
In the light of the decision in State v. Hinkle,'® it would seem 


121 McClaren v. Dawes Co., 156 N. E. 584, 585. 

122116 Kan. 128, 225 Pac. 1045, 35 A. L. R. 496. This case is again men- 
tioned at our p. 533. 

123 120 Kan. 557, 245 Pac. 143, 46 A. L. R. 158. This case is again men- 
tioned at our p. 535. 

124 123 Kan. 409, 255 Pac. 1105. This case is again mentioned at our p. 535. 

125 256 Pac. 803. This case is again mentioned at our p. 535. 

126 126 Wash. 581, 219 Pac. 41, our p. 536. 
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probable that, if and when the question arises, the Suprem 
Court of Washington will make a decision similar to the Kansa 
decisions. 

In Willey v. W. J. Hoggson Corporation,” the Supreme Cour 
of Florida said: ‘Such a so-called trust . . . is nothing but a veiled 
and futile effort to avoid the liabilities of a copartnership and 
acquire the privileges and immunities of a corporation without 
complying with the corporation laws of the state.” 


We turn now to a consideration of this matter on principle 
We have seen that, in order to assure that a particular organi 
tion shall pass muster as a business trust, it becomes important 
under the “ultimate control’’ test to strip shareholders of powers 
of control (pp. 381, 382). 
The question to be considered is therefore this: is it consistent 
with public policy that shareholders should, by stripping themselves 
of powers of control, obtain such immunity from liability in a 
_cases—tort, statutory or contract—as shareholders in a corpora 
tion may obtain? 
We submit that it is not. We submit that, on grounds of public 
policy, the result toward which the Massachusetts courts a 
moving is doubly bad. 
In the first place, a halt ought to be called somewhere to the 
process by which, through the moulding of articles of organization, 
unincorporated persons are allowed to obtain the same advantages 
as they would have obtained by compliance with the statutes 
dealing with the formation and regulation of corporations (or 
limited partnerships). 
There are certain advantages with which business men are 
familiar, and have long been familiar, and which we have called 
the six principal corporate advantages (pp. 17-28). With respect 
to the first, second, third, fourth and fifth of these advantages a 
business trust is under the authorities an effective substitute for 
a corporation, with a single qualification which is not of large 
importance (p. 354), 

If for five, it may be asked, why not for the sixth also? Our. 
answer is this: The difference between, on the one hand, agree- 
ments for transferable shares, agreements for concentration of the 

17 106 So. 408, 411, 412. 
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owers of management, and agreements under which rights of action 
ccrue to, or against, a small rather than a large number of persons, 
ind, on the other hand, agreements for a limitation or elimination 
f liability may possibly be called only a difference in degree, but 
he difference is so large as to call for a difference of attitude by 
e courts. 
Transferable shares and concentration of the powers of manage- 
ent and a small number of necessary parties in suits are minor 
vantages of incorporation. But limitation or elimination of 
iability of the shareholders is not merely the chief single advantage 
f a business corporation but it is the advantage which in the estima- 
ion of legislatures and also in the estimation of the public is of more 
mportance than all the other advantages put together. It is the 
ain thing. 
Legislatures have been willing to grant this advantage. Modern 
egislatures have recognized that it is wise policy to grant it to all 
ho will comply with the terms of general laws. But all legislatures 
ave felt both (a) that the grant should be made only on such terms 
as the legislature itself thought were consistent with the protec- 
tion of creditors, and also (b) that the grant might very properly 
be made a source of revenue to the state. It seems to us that the 
courts ought not to sanction agreements which, if sanctioned, 
make compliance with the corporation laws unnecessary in order 
to gain this main advantage. The courts ought not to lend them- 
selves to so complete a circumvention of the corporation laws. 
The cases show that there are considerations of public policy 
which have led courts, in considering alleged agreements limiting 
the liability of partners, to resolve doubts against the partners 
(pp. 356-368). These considerations of public policy should also 
lead courts to frustrate attempts by beneficiaries of a business 
trust to obtain an immunity from liability, good against the world, 
without complying with the corporation (or limited partnership) 
laws. 


We submitted above (p. 398) that on grounds of public policy the 
result toward which the Massachusetts courts are moving is doubly 
bad. In the first place, they should not lend themselves to so 
complete a circumvention of the corporation laws. In the second 
place, even if they are to consent to such circumvention on 
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any condition, they ought not to prescribe that the necessa) 
condition shall be that the shareholders be stripped of all powers 
of control. 

Under the later Massachusetts decisions, the necessary condition: 
for obtaining the main corporate advantage without incorporation 
is that the persons who supply the capital for the conduct of a 
business shall submit to the management of this capital by others, 
without reserving to themselves even ultimate control. Such acom 
plete divorce between the right to profits and the right of control js 
regrettable. Of course the shareholders can appeal to the courts 
in case of a misapplication of funds, but that is not enough. ]j 
will tend to efficient management if the shareholders retain sud 
control that they can exercise their own judgment from time t 
time with respect to the efficiency of the management, and effec 
a change of management if they consider it desirable to do so. 
will moreover tend to keep cases, or alleged cases, of misapplica- 
tion of funds out of the courts,—if the shareholders have no power 
of self-help, if they must look to the courts for help, the natural 
result will be an increase in litigation. 

The result toward which the Massachusetts courts are moving 
is doubly bad because (1) unincorporated persons are allowed t 
circumvent the corporation laws, (2) provided, that they consent 
to a complete divorce between the right to profits and the right o 
even ultimate control. Such a divorce certainly ought not to be en- 
couraged by holding that, through such divorce, shareholders 
may obtain such immunity from liability as they would have had 
if they had complied with the corporation laws. 

With great respect to the courts that decided Rhode Island Trust 
Co. v. Copeland, Betts v. Hackathorn, and Greco v. Hubbard, we 
submit that in none of these cases did the court consider and per: 
suasively negative these arguments. 


A separable, and subordinate, question remains to be considered 
We believe that the underlying thought of the Texas court was 
right. We hope that Thompson v. Schmitt (p. 396) will prove to 
be a beacon light, and we should regret to obscure that light to any 


But we are persuaded that in many jurisdictions it would be un- 
wise for the courts to follow the Texas decision in all details. The 
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eat question is whether the unincorporated shareholders are to 
joy complete immunity from liability. There are two ways in 
ich they may be blocked from that. One way is to abolish the 
jstinction between a business trust and a joint-stock company. 
at is the Texas way. But a second way is to preserve the 
tinction between a business trust and a joint-stock company, 
t to hold that agreements that the trustees are to have no right 
indemnification from the beneficiaries is contrary to public 
licy, as against all creditors who have not contracted with the 
stees on that basis. If this second way is taken, the creditors 
o have not so contracted may reach the beneficiaries via the 
stees (p. 391). 

d in many jurisdictions this second way would be more ad- 
tageous to the creditors than the Texas way. 

Suppose the creditors prefer to sue the trustees. Would they be 
owed to do so in Texas? Logically, if the shareholders are 
ners, the persons called trustees are mere agents, and therefore 
uld not be held. This question is not of much practical impor- 
ce in those states where the contractual liabilities of partners are 
nt and several, at least for purposes of suit, as the persons called 
stees will pretty surely be shareholders also. And Texas is one 
those states (pp. 220, 221). But in a majority of the states, such 
bilities are joint only (pp. 233, 234), and in those states it might 
ll be more advantageous to the creditors to be allowed to sue 
e trustees, and then in case of need, to reach the shareholders 
the trustees, than to be allowed, but also required, to sue all the 
areholders directly. 

The great question is whether the courts will allow beneficiaries 
a so-called business trust to obtain an immunity good against the 
rld,—good, even against creditors who have not agreed that the 
neficiaries should be immune. A court might answer that ques- 
om in the negative, and yet not hold that all so-called business 
usts were partnerships. It might hold that there was a trust, and 
at the right of the creditors was against the trustees, but that 
e creditors (who had not contracted otherwise) could, if neces- 
ry, reach the beneficiaries via the trustees. 


Let us assume that a court decides that it will be better to take 
second way. That will bring us back to the question as to just 
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where the line is to be drawn between a joint-stock company and 
business trust (pp. 369-382). 
If the court takes the second way, and thereby preserves a dis 
tinction between a joint-stock company and a business trust, 
tendency would probably be for the court not, so to speak, ton 
the price of a business trust high. The principal (if not the sole 
advantages of the formation of a business trust rather than a joint 
stock company would then be only (1) that the trust affords a g 
way of obtaining concentration of the powers of management 
(pp. 353, 354); (2) that all rights of action would accrue to, or 
against, a few persons rather than many (p. 354); and (3) that 1 
beneficiaries could not be sued directly by the creditors but cot 
only be reached, in case of need, after a judgment had been recovers 
against the trustees and had not been satisfied. 
There would seem to be no reason for making the price of the 
advantages high, and certainly not for setting that very high pr 
of requiring the shareholders to strip themselves of even “ultima 
control.” 
A court might well decline to follow the vague and elusive te 

of “ultimate control,” and get back to the more definite test whi 
may be deduced from the language of Williams v. Milton28 Thete 
might well be as follows: if the trustees are not bound to obey t 
instructions of the certificate holders, then let the general rule t 
that there is a trust. An exception to that rule seems to be estal 
lished by the authorities if the certificate holders may, throug 
an amendment, at any time put the persons designated as truste 
in a position where it becomes their duty to obey instruction 
for in such case they hold their power on sufferance. Possibly 
second exception might be made if the certificate holders may fe 
move any trustee at any time, without cause. But exception 
certainly should not be multiplied. It would seem wholly consisten 
with the idea of a trust that the certificate holders should have) 
right to elect the trustees annually (p. 378), that the trustee 
should be required to obtain their confirmation for specified act 
of large importance as in Smith v. Anderson,'* that they shoul 
have the right to terminate the trust, and that they should exer 
cise their powers in meeting assembled. 


%8 215 Mass. 1, 102 N. E. 355, our Ducion 
LR. 15 Ch. Div. 247, our p. 370. 
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As to this last point. It seems to us that stress should not be laid 
pn how they exercise their powers, whether in meeting assembled or 
therwise. If they supply the funds to carry on the business ven- 
ure, and if they reap all the profits of that venture, they are as- 
ociated in that business venture, and no arrangement as to how 
hey are to exercise what powers they retain can alter that fact. 

In a word, if the second way is taken, not only is a result reached 
s to the liability of the shareholders which is consistent with 
ublic policy, but also the road is clear to adopting a simple test 
or drawing the distinction between a joint-stock company and a 
usiness trust. The whole law on the subject we have considered 
ould become sound and simple. 


Our inquiry (in this subdivision) has been as to the extent to 
hich the advantage of limitation or elimination of liability may be 
btained by members of a business trust. We submit that the an- 
er should be that the members of a business trust can not obtain 
his advantage as against the world,—that they can obtain it only as 
gainst creditors who have as part of a contract agreed that they 
hould have it. A final word may be said as to the forms which 
uch a contract, if made, might take. 

Such contract might conceivably be that, while the outsider 
hould be at liberty to obtain judgment against the trustee, he 
ould look for satisfaction only to the trustee’s right of indemnifica- 
ion from the trust fund and the trustee’s individual property; but 
t is very unlikely that such a contract would be made. 

The usual contract would be that the outsider would look only 
© the trust property. We think that such contract might validly 
ake either of two forms. The first form would be that, while 
he outsider should be at liberty to obtain judgment against the 
rustee, he would look for satisfaction only to the trustee’s right 
f indemnification from the trust fund. The second form would 
ye that the outsider should not be at liberty even to obtain judg- 
nent against the trustee, that he should have no right in personam, 
md that his only right should be a right to the judicial administra- 
ion of a fund. (See p. 368.) 

In Bank of Topeka v. Eaton, the organization was, under 
he Massachusetts test, a partnership rather than a trust; but 
™® 100 Fed. 8, aff’d 107 Fed. 1003, our p. 365. 
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we do not see that the question whether the organization is on 
side or the other of the line which divides partnerships from try 
has any bearing on the validity or effect of such an agreemen 
was there considered. 

See further, on the question of the limitation of the liability 
the trustees, pp. 860-864. 


CHAPTER II 


NGLISH STATUTES RESPECTING JOINT-STOCK COM- 
PANIES. HEREIN OF LIVERPOOL INSURANCE COM- 
PANY v. MASSACHUSETTS 


In the preceding chapter we inquired how far advantages, 
pproximating the advantages of incorporation, may be obtained 
y agreements, and without the aid of any statute. In this and 
bsequent chapters we inquire how far advantages, approximat- 
g the advantages of incorporation, may be given by a legis- 
ture without treating the business associates as members of a legal 
nit. 

We emphasize the great difference between the two topics. 
ith agreements, there is a first question as to how far agree- 
ents, if not against public policy, may produce advantages ap- 
roximating the advantages of incorporation; but there is also 
second question as to whether these agreements are against 
ublic policy. The ingenuity of draftsmen has evolved agree- 
ents, culminating in the business trust, which, if enforced, produce 
dvantages approximating the advantages of incorporation,— 
che approximation is, indeed, remarkably close. But then comes 
he second question as to whether this ingenuity has not over- 
eached itself, whether it has not gone so far that for a court to 
enforce all the agreements would be to sanction a circumvention 
P 3 : : 
of the corporation statutes. We think that it has, and have in 
the preceding chapter given our reasons for so thinking. 

But now we turn from agreements to acts of the legislature. 
The legislature may, on the one hand, give advantages by treating 
the associates as members of a legal unit. But, on the other hand, 
it is equally true that if the legislature pleases it may give similar 
advantages without treating the associates as members of a legal 
unit. 

There are two roads by either of which the legislature may travel 
fo reach the same result. One of the roads 1s direct; the other is round- 
tout. If a legislature gives advantages by treating the associates 
as members of a legal unit having its rights and obligations dis- 
405 


406 CORPORATE ADVANTAGES WITHOUT INCORPORA TION 


tinct from their rights and obligations, it travels the direct road; 
it gives similar advantages, without treating the associates as men 
bers of a legal unit, it travels the roundabout road. 

If there are two roads, one direct and one roundabout, a court 
may well feel that it is more desirable to travel by the direct ros 
than the roundabout. And we wish at once to make it plain th 
we are no advocates of the roundabout road. If the legislaty 
travels by the roundabout road, the legislation begets nice dj 
tinctions which are quite beyond the comprehension of the ¢ 
dinary layman, and this tends to bring reproach upon the lay 
Indeed, one of the purposes of this treatise is to demons at 
how complicated and difficult our law becomes if legislature 
do travel by the roundabout road, and we hope that this demonstra 
tion may be a factor tending against further legislation of this ki 

But the legislature, acting within constitutional limits, is sv 
preme. Unless it is restrained by some constitutional provisio: 
a legislature may travel by the roundabout road. Such legis 
lation may be undesirable legislation, but it is within legislative 
competence to pass undesirable legislation. That may be a 
truth, but it is nevertheless a truth. 

It is not for the courts to determine whether the direct or round 
about road shall be travelled. The court does not have a duty 
to decide which road it would be better for the legislature, in 
exercise of a sound judgment, to have travelled. On the contrary 
the court does have a duty to ascertain the intent of the legis 
lature and to give effect to that intent. It is not the function 
of the court to be the censor of the legislature. 

These considerations have some bearing with respect to th 
soundness of the opinion of the Supreme Court of the Unitec 
States in the Liverpool Insurance C ompany case which is considered 
at length in this chapter, and therefore they are here stated. 
But these considerations are of even greater importance with 
respect to the legislation which will be considered in Chapters I], 
IV and VI of this Book (pp. 426-507, 508-525, 542-559). 


We turn to the examination of statutes by which a legislat 
gave at least some advantage, approximating an advantage of 


incorporation, without treating the business associates as members 
of a legal unit. 
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he earliest examples of such statutes were the English statutes 
thorizing an officer for the time being to be a representative 
tty. (See pp. 344-347 for the authorities showing that the com- 
ion law did not enforce agreements for such a representative party.) 
In considering these English statutes it is profitable to dis- 
guish between the statutes passed prior to 1825, and those 
ssed in 1825 and thereafter. 

Prior to 1825 Parliament passed numerous Acts by each of which 
ief was given to the members and creditors of a specified joint- 
company with respect to suits. The following expresses 
e substance (in very condensed form) of such an Act: 

“Whereas, difficulties may arise in recovering the debts due to 
company, and in maintaining actions for damages done to 
company or its property since by law all the members of the 
pany must be named in every action or suit carried on for 
ch purpose; and 

“Whereas, it would be convenient that persons having demands 
ainst the company should not be obliged to bring suit against 
the members thereof; therefore 

“Be it enacted, that suits or actions may be brought by, or 
ainst, the chairman of the company as the nominal plaintiff 
defendant; and 
“Be it further enacted, that every judgment rendered for, or 
ainst, the chairman shall have the same effect as though all the 
embers of such company had been parties before the court who 
ould have been necessary parties if this act had not been passed.” 
We submit that it is clear that such an Act did not involve the 
scognition of the shareholders as members of a legal unit, which 
ad rights and obligations of its own distinct from their rights 
nd obligations. An officer was to be the representative plaintiff 
r defendant. If he were named as plaintiff, it was equivalent 
) naming all the shareholders who, except for the statute, would 
ave had to be named. If he were named as defendant, and were 
erved (or appeared), it was equivalent to naming all the share- 
olders who, except for the statute, would have had to be named, 
nd serving them (or securing their appearance). Rights accrued 
0 the many shareholders. Liabilities were incurred by the many 
hareholders. The nominal plaintiff or defendant was their rep- 
esentative. 
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Such a statute furnished a facility in suits to the sharehold 
of a joint-stock company and their creditors which had so , 
analogy to that which was furnished to a limited extent by courts 
of equity on their own motion (pp. 42, 43), but which was not 
furnished by courts of common law. 

A statute permitting the shareholders of a joint-stock compan 
to be represented by a nominal plaintiff or defendant in suits 
against, or by, strangers is a luminous illustration of the graj 
by the legislature of a single advantage, approximating an ; 
vantage of incorporation, without treating the business associate 
as members of a legal unit. 

Such a statute is merely procedural. It does not change, eve 
for purposes of suit, the legal units who have acquired the right 
or who have incurred the obligations. The rights are still th 
rights of shareholders. The liabilities are still the liabilities ¢ 


as well as to be a representative of shareholders. Thus in Smith \ 
Goldsworthy ' the statute permitted suits in the name of an office 
upon any covenants entered into with the company, ‘‘or whereil 
the said company is or shall be interested.” The defendants cove: 
nanted with A, B and C (see our pp. 349, 350) to pay calls. It we 
held that an action upon such covenants might be brought in the 
name of the officer.2, We mention this because the English case 
on this point are pertinent to the discussion of the New York 


case of Westcott v. Fargo which will be considered at length at 
pp. 460-470, 


only to suits against, or by, strangers. 


14 Q. B. 430, * See also Wills v. Sutherland, 4 Exch, 211, 5 Exch. 715 
361 N. Y. 542, 19 Am. Rep. 300. 
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Thus in Macmahon v. Upton,‘ the court was dealing with a 
| statute which authorized a representative plaintiff in actions or 
| suits “against any person or persons, body or bodies politic or 
corporate.” (Italics ours.) A suit was commenced by a repre- 
sentative plaintiff against a member of the company. The court 
said (p. 475): “It is quite obvious that it was the intention of the 
Legislature, by the Act which constitutes this Society, to authorize 
Actions or Suits to be commenced, in the Name of the Chairman 
or of one of its Directors, against third Parties only, and not to 
enable the Society to sue one of its own Body without making the 
other Members Parties. It appears to me, remembering what 
Lord Eldon has said, and what has been done by the Legislature, 
that this is not a Case so protected as to render it unnecessary to 
make the other Members Parties to this suit.” 

Lindley said: ‘The public officer may be so constituted as to 
represent the members as individuals, and only to represent them 
all, and not all less some or one of them. If in such a case he sues 
one of the members of the company which he represents, he in fact 
either represents the member sued as well as all the other members, 
or nobody at all, and in either case his action will be improper.” ® 
These English cases are also pertinent to the discussion of the New 
York case of Westcott v. Fargo’ (pp. 460-470). 

But in 1825 Parliament passed an Act which expressly provided 
that such suits could be maintained by or against a member. 
Such suits might be brought against, or by, any person, “whether 
a member of the company or not.’”’ Many similar statutes were 
thereafter passed. The statute passed with respect to the Liver- 
pool Insurance Company, and which was considered by the Supreme 
Judicial Court of Massachusetts* and the Supreme Court of the 
United States, was on this model. This statute is given in full 
in Appendix C. 

a2 Sim. 473. 

® See also Guthrie v. Fisk, 3 B. & C. 178. 

6 Lindley, Companies, 6th ed., p. 759. 

761 N. Y. 542, 19 Am. Rep. 300. 

®6th G. 4c. 42, § X. See Lord Eldon’s review of the matter in Van Sandau 
v. Moore, 1 Russ. 441, 458, et seq. 

* Oliver v. Liverpool &c. Insurance Co., 100 Mass. 531. 


© Liverpool Insurance Co. v. Massachusetts, 10 Wall. (U. S.) 566, 19 L. Ed. 
1029. 
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The statutes passed before 1825 gave a single advantage, ap 
proximating an advantage of incorporation, without treating 
the business associates as members of a legal unit. But in 1825 
there comes, so to speak, an amendment of the usual statute 
through the insertion of the words ‘‘whether a member of the 
company or not.” This amendment raised questions which it is 
very difficult to answer. 

In an action by a member, whom does the nominal defendant 
represent? 

If the statute is construed as making him the representative of 
all the members, then the plaintiff is suing himself and others, and 
the difficulties arise which have been stated at length at pp. 85-95. 
Such construction of the statute must therefore be rejected. 

In seeking the proper construction, it may be urged that the 
statute should be construed as making the nominal defendant 
the representative of all the members, except the plaintiff. In 
other words, it may be urged that, although the nominal defend- 
ant represents all the members in suits by strangers, yet in 
a suit by a member he represents all the members, except the 
plaintiff. Then it may further be urged that the legislature in- 
tended, with respect to the members of that species of partnership 
commonly known as a joint-stock company, to abolish the rule 
that a single partnership matter could not be insulated and suit 
maintained thereon without an accounting as to all partnership 
matters. (See p. 23 and the cases cited in note 18 on p. 23.) We 
think it is within the bounds of reason to construe the statute in 
this way. 

But this was not the construction adopted by the English courts. 
As strong a judge as Baron Parke thought it was difficult to say 
what the proper construction was, and the first time the question 
was argued before him, he found it unnecessary to answer it. But 
the second time it was necessary, and his answer was that by 
force of such a statute “the company does not become a complete 
corporation, but only for the purpose of enabling it to sue its in- 
dividual members.” 

We state more fully the two cases presenting this question in 
which Baron Parke gave an opinion. 

In Hughes v. Thorpe, a representative party sought to sue 4 

u5 M. & W. 656. 
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ember. Counsel argued (p. 665) that “the act in question 
onfers no new rights upon the Company, either at law or in equity, 
ut only gives them power to sue in the name of their public of- 
cer in cases where, before the passing of that act, they might 
ave sued as a partnership firm. Their remedies in all other respects 
emain the same as before the act, the object of which was to 
bviate difficulties in the way of their suing on account of the 
umber of persons in the firm, and where the whole body were 
ound to sue as plaintiffs. And it is clear that before this 
tatute they could not have maintained such an action as the 
resent.” 

Parke, B., said (p. 667): “It is unnecessary at present to offer 
y opinion upon the construction of the Act of Parliament, 
hether it enables the Company to sue one of its members for 
debt due from him to the Company. That is a point which, I 
ink, admits of considerable doubt, and upon which I have not 
ade up my mind. I believe the intention of the legislature 
as to give such a power, but I have considerable doubt whether 
e words admit of it.” 

But in Reddish v. Pinnock,” in construing another statute, 
aving the “whether a member or not” clause, Parke, B., said: 
‘I am clearly of opinion that the 3 & 4 Vict. c. XCV, gives the 
ompany power to sue one of its members for a debt due to the 
o-partnership. ... It seems to me, that by this Act it was 
eant to make each individual partner liable to the partnership 
irm. The Company does not become a complete corporation, but 
mly for the purpose of enabling it to sue its individual members.” 
(Italics ours.) 

Reddish v. Pinnock is another authority which is pertinent to 
the discussion of the New York case of Westcott v. Fargo ® which 
will be considered at pp. 460-470, and it is also pertinent to the 
discussion of Oliver v. Liverpool &c. Insurance Company ™ and Liver- 
pool Insurance Company v. Massachusetts'’ which are considered 
in this chapter. 

Under the construction adopted in Reddish v. Pinnock, we 
are by no means freed from difficult questions. The company 
is recognized as a legal unit for a single purpose, but for a single 


1210 Exch. 213. 1361 N. Y. 542, 19 Am. Rep. 300. 
14100 Mass. 531. 146 10 Wall. (U. S.) 566, 19 L. Ed. 1029. 
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purpose only. For most purposes the company will not be re og 
nized as a legal unit, the rights and obligations will be the right 
and obligations of the shareholders; but in a suit with a memh e] 
rights and obligations of shareholders will be transmuted int 
rights and obligations of the company as a legal unit. (With resp ec 
to such transmutation, see the discussion at pp. 257-259.) 

In a word, under this construction the joint-stock compan 
in question is a hybrid. 


We come now to an American case which was carried to 
Supreme Court of the United States, and which involved 
effect of an English statute passed after 1825. 

In Oliver v. Liverpool &c. Insurance Company, the treasurer 
of the Commonwealth of Massachusetts filed a bill in equity 
“to restrain the defendants from prosecuting their business 
until a certain tax had been paid. 

Chapter 224 of the Massachusetts Acts of 1862 levied taxes 
on certain insurance companies. The tax on a company incor. 
porated under the laws of Massachusetts was 1% of premiums 
received; the tax on a company incorporated under the laws of 
any other state of the United States was 2%, and the tax on any 
company “incorporated or associated under the laws of any govern- 
ment or state other than one of the United States” was 4%. 

The Liverpool Insurance Company was organized in 1836 in 
England under a deed of settlement. Three Acts of Parliamen 
had been passed respecting it.” The most important of these 
Acts was the one given in full in Appendix C. This Act authorized 
suits by, or against, a representative party; it included a “‘whethe 
a member or not” clause; and was similar to the Act construed by 
the English court in Reddish v. Pinnock (p. 411). The two other 


the shareholders. 


© 100 Mass. 531. 


"6 & 7 William 4, c. CXIX (Appendix C); 10 & 11 Vict. c. CCLXVIII; 5 
27 & 28 Vict. c. CXVI. ; 
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Some of the members of the company were subjects of Great 
ritain and some were citizens of the state of New York. 

The existing treaty between the United States and Great Britain 
rovided: ‘‘There shall be between the territories of the United 
States of America, and all the territories of His Britannick majesty 
in Europe, a reciprocal liberty of commerce. The inhabitants 
f the two countries, respectively, shall have liberty freely and 
securely to come with their ships and cargoes to all such places, 
orts, and rivers, in the territories aforesaid, to which other for- 
igners are permitted to come, to enter into the same, and to re- 
ain and reside in any parts of the said territories, respectively; 
Iso to hire and occupy houses and warehouses for the purposes 
f their commerce; and, generally, the merchants and traders 
f each nation, respectively, shall enjoy the most complete protec- 
ion and security for their commerce, but subject always to the 
aws and statutes of the two countries, respectively.” 

The Constitution of the United States provides: ‘‘The citizens 
f each state shall be entitled to all privileges and immunities 
f citizens in the several states.’’ 

Counsel for defendants argued as follows: The defendants were 
an association of natural persons, a partnership in fact, with cer- 
tain privileges given them by special Acts of Parliament. In 
Great Britain the King and Parliament only can create corpora- 
tions. In this case, neither had exercised the power, and, when 
Parliament granted to the defendants certain privileges, special 
care was taken to declare that the grant made should not create 
a corporation, and that the defendants should not be exempt 
from personal liability. The association was not a corporation. 
In Massachusetts the defendants would not possess and enjoy 
the privilege, or be subject to the liability, of suing and being 
sued in the name of an officer of their association, but would be 
obliged to sue or be sued in the name of all the partners, for the 
Acts of Parliament giving that right and imposing that liability 
apply to the manner of enforcing a remedy, and can not avail 
beyond its own limits and courts. So that, when the defendants 
transacted their business in Massachusetts, the Acts of Parliament, 
giving some of the privileges of corporations, were of no avail 
to them; in fact they were like any partnership of natural persons 
8 8 Stat. 228. 19 Art IV, § 2, 
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and must be treated in the same way, entitled to the same right 
and privileges, and subject to the same liabilities. 

He contended that under the treaty with Great Britain Bri is 
subjects were entitled to engage in commerce on equal ter 
with citizens of the United States; that the business of insurang 
fell within the scope of “commerce”; and therefore that a te 
imposed upon British subjects at a higher rate than that impose 
upon citizens of the United States was a discrimination whic 
was a violation of the treaty. 

He further contended that, even if Massachusetts might im 
pose a tax upon subjects of Great Britain at a higher rate thai 
that imposed on its own citizens when doing the same business, 
no such discriminating tax could, under the provisions of the 
Constitution of the United States, be imposed upon the citizens 
of another state; that the citizens of the state of New York had 
a right, under the Constitution, to transact business in Massa. 
chusetts without being subject to a more burdensome taxatior 
than that imposed upon citizens of Massachusetts; and that th : 
was no less a tax discriminating against the citizens of another 
state because they happened to be associated together or with 
subjects of Great Britain. 

These arguments did not prevail. The court held that 
tax was valid. 

The case presented two questions: First, was the company 
“incorporated” within the meaning of that word as used in the 
taxing statute? Second, if the company were not “incorporated” 
but were nevertheless “associated” within the meaning of that 
word as used in the taxing statute, was the tax invalid under the 
terms of the treaty with Great Britain or under the terms of the 
Constitution of the United States? 


See Attorney General v. Bay State M ining Co., 99 Mass. 148, 96 Am. Dec. 
717, 
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this short answer. On the contrary, it held that the company 
was “‘associated” rather than “incorporated”; it recognized 
that the arguments based on the British treaty and the federal 
| Constitution called for an answer, and it considered and answered 
those arguments. 

With respect to the first of the two questions put above (whether 
the company was “incorporated” within the meaning of that 
/word as used in the taxing statute) it said that the creation of 
“a corporation in the full sense of the term as defined by the 
common law” was excluded; that it was accurate to describe 
such a company as neither a pure partnership on the one hand 
nor a pure corporation on the other hand, but as something inter- 
mediate; and at the conclusion of its opinion it said (p. 540): 
“We think the defendants are an association of the kind to which 
the statute of 1862 was expressly intended to apply, as well as to 
bodies wholly corporate in their character.” (Italics ours.) 

The case was carried to the Supreme Court of the United States, 
and we state below (pp. 418-421) the opinion of that court. But 
of this opinion the Massachusetts court later said: ‘In the Su- 
preme Court of the United States, the decree of this court was 
affirmed, on the ground that the company was a foreign corpora- 
tion; but Mr. Justice Bradley, while agreeing in the result, dif- 
fered on the question whether the company was a corporation. 
He was of opinion that it was one of those special partnerships 
called joint-stock companies, and that it could not sue or be sued 
‘in this country without legislative aid. This view of Mr. Justice 
Bradley is in accord with the view of this court, and we are not aware 
that the view taken by the Supreme Court of the United States 
has been followed in this Commonwealth. The decisions which 
we have already cited show that a foreign joint-stock company 
is considered as an association or partnership, and not as a cor- 
poration.” * (Italics ours.) 

With respect to the second of the two questions put above 
(whether if the company were not “incorporated” but were never- 
theless “associated”? within the meaning of that word as used 
in the taxing statute, the tax was invalid under the terms of the 
treaty with Great Britain or under the terms of the Constitution 


"1 Edwards v. Warren Linoline &c. Works, 168 Mass. 564, 568, 47 N. E. 
502, 504, 38 L. R. A. 791, 793. 
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of the United States), the Massachusetts court considered whethe 
the association was not ‘‘so far clothed with the functions 'an 
attributes of a corporation” that it might be subjected to taxatio 
like the taxation upon a foreign corporation. It said (p. 539) 
“It is obvious that many powers of a corporate nature are express} 
granted. The company has a name as an association, maintain. 
ing the identity of the body through all changes of its members 


the death or resignation of the officer, or by reason of any change 
in the members, and may be brought by or against a membe 
as well as a third person.” And it concluded (p. 540) that “whe n, 
by legislative authority or sanction, an association is formed capable 
of acting independently of the rules and principles that govern 
a simple partnership, it is so far clothed with corporate powers 
that it may be treated, for the purposes of taxation, as an artificial 
body; and becomes subject as such to the jurisdiction of the govern 
ment under which it undertakes to act and contract in its associated 
capacity.”” (Italics ours.) 

With respect to this portion of the opinion it may be noted 
that, even in the case of ordinary partnerships, contracts may 
be made in a partnership name, and, where there is a succession 
of partnerships owing to changes in the partners, all the partner 
ships may use the same partnership name. Moreover, by this 
time it had become clear that there was no objection at common 
law to transferable shares, even when unsanctioned by any stat 
ute (pp. 332, 333). The court in its conclusion relied on the priv- 
ileges granted “by legislative authority or sanction,” and we think 
that the effect of the statute with respect to suits is the principa 
matter to be considered. 


enforcing a remedy and could not avail beyond its own limits” 
and courts; so that when the defendants transacted their business 
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Massachusetts, the Acts of Parliament, giving some of the priv- 
ges of corporations, were of no avail to them, and they were in 
ct like any partnership of natural persons and must be treated 
the same way, entitled to the same rights and privileges, 
d subject to the same liabilities. 

Now it is noteworthy that, in later cases, the Massachusetts 
urt did treat such an argument as sound, and held that such 
atutes as to suits have no extra-territorial effect,—that although 
od in the jurisdiction which enacted them they were of no avail 
Massachusetts. This was so held both with regard to a joint- 
ock company organized under the laws of New York ” (see 
506), and also with respect to a partnership association or- 
ized under the laws of Pennsylvania ** (see pp. 520-523), 
d we shall see that a Pennsylvania partnership association is 
lothed with the functions and attributes of a corporation” to 
much greater extent than was the Liverpool Insurance Com- 
y (pp. 509-516). 

In the case relating to a New York joint-stock association, 
e court said: “So far as these statutes relate to the procedure 
courts for the recovery of debts, they are limited to the state 
New York; for each state adopts its own form of remedy. Story, 
onfl. Laws, §§ 556-558. The plaintiff could not in this Com- 
onwealth bring an action against the president or secretary, 
d obtain a judgment against the company by its name; nor 
uld he bring an action against the members, or any of them, 
3 a supplement to such an action. In order to do so, we must 
old that the statutes of New York prescribing forms of action 
re in force here. In this Commonwealth, such a company is a 
ere copartnership.** (Italics ours.) 

In the case we are discussing, the suit was brought against 
1e Liverpool Insurance Company. How the court obtained 
irisdiction over the defendants does not clearly appear from the 
cord. Very likely it was solely through an appearance by coun- 
1. Counsel certainly did not challenge at the outset the right 
f the plaintiff to bring any suit other than a suit against all the 


2 Taft v. Ward, 106 Mass. 518. 

*3 Rdwards v. Warren Linoline &c. Works, 168 Mass. 564, 47 N. E. 502, 
me. R. A. 791. 

*4 Taft v. Ward, 106 Mass. 518, 524. 
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members (or so many of the members as a court of equity—fo 
the suit was in equity—would consider to be sufficient as y 
resentative parties). Thus the question as to the extra-territog 
effect of the statute was not presented to the court for decisj 
If it had been, we do not see how the court could, consistently with 
its later decisions, have held otherwise than that in Massachusetts 
the statute was of no avail, and that the company was a m 
partnership. 


The case was taken to the Supreme Court of the United State 
An examination of the brief by counsel for the Commonweal 
shows that he wanted to avoid a discussion of the questions arisit 
under the British treaty and the federal Constitution. He wante 
to induce the court to affirm the decree by giving the short answe 
that the Liverpool Insurance Company was a corporation. 

And he succeeded with all the members of the court ex eT 
Mr. Justice Bradley.” 

Mr. Justice Miller, speaking for the majority, said (p. 574 
“It will be seen by reference to the powers of the association, é 
organized under the deed of settlement, legalized and enlarge 
by the acts of Parliament, that it possesses many, if not all, 
attributes generally found in corporations for pecuniary pro 
which are deemed essential to their corporate character. 

“1. It has a distinctive and artificial name by which it 
make contracts. 

“2. It has a statutory provision by which it can sue and k 
sued in the name of one of its officers as the representative of th 
whole body, which is bound by the judgment rendered in suc 
suit. 

“3. It has provision for perpetual succession by the transfe 
and transmission of the shares of its capital stock, whereby ne 
members are introduced in place of those who die or sell out. 

“4. Its existence as an entity apart from the shareholdel 
is recognized by the act of Parliament which enables it to $i 
its shareholders and be sued by them.” 

With respect to the fact that Parliament had expressly declare 
that the Acts should not be held to constitute the body a 


** Liverpool Insurance Co. v. Massachusetts, 10 Wall. (U. S.) 566, 19 L. Ed 
1029, Warren, Cases Corp. 51. 
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poration, he said (p. 576): “But whatever may be the effect of 
such a declaration in the courts of that country, it can not alter 
the essential nature of a corporation or prevent the courts of an- 
jother jurisdiction from inquiring into its true character, whenever 
that may come in issue. It appears to have been the policy of the 
English law to attach certain consequences to incorporated bodies, 
which rendered it desirable that such associations as these should 
not become technically corporations. Among these, it would 
seem from the provisions of these acts, is the exemption from 
individual liability of the shareholder for the contracts of the 
orporation. Such local policy can have no place here in deter- 
ining whether an association, whose powers are ascertained 
nd its privileges conferred by law, is an incorporated body.” 
He further said (p. 576): ‘‘The question before us is whether 
n association, such as the one we are considering, in attempting 
© carry on its business in a manner which requires corporate 
owers under legislative sanction, can claim, in a jurisdiction for- 
ign to the one which gave those powers, that it is only a partner- 
hip of individuals. We have no hesitation in holding that, as 
he law of corporations is understood in this country, the asso- 
jation is a corporation.” (Italics ours.) 

Mr. Justice Bradley concurred in the result, but dissented 
rom the reasoning, saying (p. 576): “‘Whilst I agree in the result 
hich the court has reached, I differ from it on the question whether 
the company is a corporation. I think it is one of those special 
partnerships which are called joint-stock companies, well known 
mn England for nearly a century, and cannot maintain an action 
or be sued as a corporation in this country without legislative 
uid. But as it is a company associated under the laws of a foreign 
-ountry, it comes within the scope of the Massachusetts statute, 
and cannot claim exemption from its operation for the causes 
uleged in that behalf. It could not have been the intent of the 
teaty of 1815 to prevent the States from imposing taxes or license 
aws upon either British corporations or joint-stock companies 
lesiring to establish banking or insurance business therein. And 
ertainly these companies cannot be exempted from such laws 
m the ground that citizens of other States have chosen to take 
ome of their shares.” 
It will thus be seen that the majority of the Supreme Court 
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rested its decision upon a ground which made it unnecessary te 
consider the British treaty or the federal Constitution. Its short 
answer to the arguments made by counsel for the defendant 
was that the tax was valid, because the Liverpool Insurance Com 
pany was a corporation. 

Was that short answer justified? That is the question presenter 
by the opinion of the Supreme Court upon which, in this chapter 
we wish to focus attention. 

Assuming that such short answer were not justified, it may 
well be that, nevertheless, the tax was valid; both the Suprem 
Judicial Court of Massachusetts and Mr. Justice Bradley thought 
the short answer was not justified and nevertheless thought that 
the tax was valid. That matter is discussed at length at our 
pp. 670-672. But it tends to clearness of thought to keep that 
question distinct from the question whether the Supreme Court 
of the United States was justified in holding that the Liverpool 
Insurance Company was a corporation. 

The crucial question was whether it was a corporation withis 
the meaning of the Massachusetts taxing statute. But it may help 
to clarify our thoughts if we inquire first whether it was a corpora: 
tion in the jurisdiction where it was organized. 

It was organized in England, and, according to the law of Eng 
land, it was not a corporation unless there had been a charter of 
incorporation from the Crown, or there had been some Act of 
Parliament incorporating it. There was no claim that there had 
been any charter, therefore the question was whether there hac 
been some Act of Parliament incorporating it. 

In each of the three Acts which Parliament had passed respect: 
ing it, it had been expressly provided that the Act should not be 
construed to incorporate the company. 

This declaration of intent may not have been decisive on the 
question whether Parliament had treated the associates as mem: 
bers of a legal unit (see our discussion at pp. 427-449 of other 
legislation raising a similar question), but it was certainly entitled 
to weight in construing the Acts. 

It showed an intent by Parliament to give some advantages; 
approximating some corporate advantages, without incorpora ing 
the associates. Effect should, then, be given to this intent, at least 
unless there were other provisions in the Act which were inconsistent 
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with the conclusion that the associates should not be treated as 
members of a legal unit. Were there such other provisions? 

Mr. Justice Miller, in declaring the Liverpool Insurance Com- 
pany to be a corporation, relied on four corporate characteristics. 
The first was that “it has a distinctive and artificial name by 
which it can make contracts.” But an ordinary partnership can 
make contracts in a distinctive and artificial name, such as the 
“Boston Book Company.” The fact that contracts could be 
made in the name of the “Liverpool Insurance Company” was 
not inconsistent with a legislative intent that the shareholders 
should not be treated as members of a legal unit. 

The third (we change the order in which Mr. Justice Miller 
ook up the characteristics) was that “it has provision for per- 
etual succession by the transfer and transmission of the shares 
of its capital stock, whereby new members are introduced in place 
of those who die or sell out.’’ But transferable shares were valid 
at the common law, even if there had been no legislative act at 
all (our pp. 332-333). The fact that the shares in the Liverpool 
Insurance Company were transferable was not inconsistent with 
a legislative intent that the shareholders should not be treated 
as members of a legal unit. 

The second was that “it has a statutory provision by which it 
can sue and be sued in the name of one of its officers as the rep- 
resentative of the whole body, which is bound by the judgment 
rendered in such suit.” But a statute authorizing all the share- 
holders to be represented by a nominal party in suits against, 
or by, strangers merely gives a procedural facility for asserting 
their rights or enforcing their obligations (our p. 408). There was 
nothing in this inconsistent with a legislative intent that the 
shareholders should not be treated as members of a legal unit. 

The fourth was that “its existence as an entity apart from the 
shareholders is recognized by the act of Parliament which enables 
it to sue its shareholders and be sued by them.” Here the decision 
in Reddish v. Pinnock * is pertinent. According to that decision 
the company did not ‘‘become a complete corporation, but only 
for the purpose of enabling it to sue its individual members.” 
Here, then, there is a legislative provision which, as construed 
by the English courts, was inconsistent with a legislative intent 
7610 Exch. 213, our p. 411. 
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that the shareholders should not be treated as members of a lega 
unit for a single purpose. In England, the Liverpool Insurance 
Company was a hybrid; it was not treated as a legal unit for al] 
or even for most purposes; but it was treated as a legal unit for g 
single purpose. 


But the crucial question in the litigation before the Supreme 
Court of the United States was whether the Liverpool Insurance 
Company was a corporation under the terms of the Massachusetts 
statute pursuant to which the suit was brought. 

Now let us assume that the provisions in the Act of Parliament 
about suits, including suits by or against a member, had force in 
Massachusetts. It would seem to be clear from the later decisions 
in Massachusetts that they did noi (pp. 506, 520-523); but let us 
assume that they did, so as to put the case against the defendants 
at its strongest. On that assumption the Liverpool Insurance 
Company was a hybrid in Massachusetts as well as in England, 
it was not treated as a legal unit for all, or even for most purposes; 
but it was treated as a legal unit for a single purpose. On that 
assumption the question becomes this: Did the Massachusetts 
legislature intend to include such a hybrid within the term “inco 
porated company” as used in the taxing statute in question? 

The answer to that question must, of course, depend upon the 
proper construction of that particular taxing statute. 

When that statute was passed, the common-law meaning of 
“incorporated company” was a body of men treated as a legal 
unit for all purposes while engaged in the undertakings in which 
it was authorized to engage. It is quite true that acts might be 
done in the name of an incorporated company which were outside 
the undertakings in which it was authorized to engage. Such 
ultra vires acts would raise difficult questions which it is not pertinent 
to consider here and which are, indeed, beyond the scope of this 
treatise. But, so long as the acts done in the name of the incorpo- 
rated company were intra vires, were within the authorized ambi 
of corporate activity, the incorporated company would be treated 
as a legal unit for all purposes. 

Now it would seem to be pretty plain that the Massachusetts 
legislature intended to use the term “incorporated company” 
in its common-law meaning, and therefore that it did not intend 
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include such a hybrid as the Liverpool Insurance Company 
ithin that term. 

The natural construction of that Act is that the legislature had 
tended to tax (1) any ‘‘corporation in the full sense of the term 
s defined by the common law,” and (2) any association. 

It was familiar knowledge that business organizations were 
eing formed which were not corporations ‘‘in the full sense of 
hat term as defined by the common law,” but the members of 
hich nevertheless had some advantages in the conduct of the 
usiness like some corporate advantages. ‘‘ Associations,” or ‘‘com- 
anies associated’”’ are apt terms by which to describe such or- 
anizations. The Massachusetts legislature showed its intent 
tax both incorporated companies and such business organizations. 
ut it did not show any intent to lump the two under the single 
erm “incorporated company’’; on the contrary, it used apt words 
© express its recognition of the difference between incorporated 
ompanies and such organizations. 

We have so far spoken only of what would be the natural con- 
truction of the Act even if there had been no controlling construc- 
ion by the Massachusetts court. But the case did not come to 
he Supreme Court of the United States in such a manner that 
t had only to consider what, in its opinion, was the proper con- 
truction of the Act. The court of last resort in Massachusetts 
ad construed the statute, and its construction was that the Liver- 
ool Insurance Company did not come within the term “‘incor- 
porated company.”’ 

In the later case of Secombe v. Railroad Company,” the Supreme 
Court of the United States held that when the question is whether 
under the constitution and laws of a particular state a company 
professing to be a corporation is legally so, the federal court will 
receive, as conclusive of the question, the decision of the highest 
court of the state in a case identical in principle. The principle 
that the federal courts should follow the decisions of the court 
of last resort on the construction of the statutes of such state was 
also accepted in Flash v. Conn,* and Jellenik v. Huron Copper 
Mining Co.” 

7 23 Wall. 108, 117, 23 L. Ed. 67, 69. 


109 U.S. 371, 379, 3 Sup. Ct. 263, 268, 27 L. Ed. 966, 969. 
177 U.S. 1, 12, 20 Sup. Ct. 559, 563, 44 L. Ed. 647, 651. 


question from a state question into a federal one. 


court, unless there were “most cogent reasons” to the contra 
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In Thomas v. Board of Trustees, the Supreme Court of 
United States said (pp. 216, 217): “While the state court m 
not conclusively determine for this court what is and what } 
not a corporation within the meaning of the jurisdictional 
that a corporation, for purposes of suing and being sued in ¢} 
courts of the United States, is, under the Constitution and la 
of the United States, to be deemed a citizen of the State by who 
laws it is created, nevertheless, this court should accept the jud, 
ment of the highest court of a State upon the question whethe 
a particular body created by its laws is or is not a corporatio 
by virtue of those laws, unless a contrary view is demanded by 
most cogent reasons involving or affecting the constitutional 
statutory jurisdiction of the Federal Courts.” 

The principle announced was that the federal court should ae 
cept the decision of the state court as to the effect of state law. 
unless there were most cogent reasons to the contrary, even if th 
acceptance of such decision would be decisive of a federal questior 

In the Liverpool case, the preliminary question requiring answe 
was whether the body of men was a corporation within the meanin 
of a Massachusetts taxing statute. 

That was a state question. It is true that, when the Massa 
chusetts court decided it was not a corporation, federal question 
were then presented under the British treaty and the federa 
Constitution. Nevertheless that did not change the preliminary 


Even if it had, the federal court ought to have followed the stat 


Thomas v. Board of Trustees. But the argument for following the 
state decision was stronger even than it was in T homas v. Board of 


These considerations seem to us to be the nub of the whole 
matter presented by the first question (p. 414). We submit that 
#195 U.S. 207, 25 Sup. Ct. 24, 49 L. Ed. 160. 
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e federal Supreme Court was not justified in giving to the argu- 
ents made in behalf of the defendants only the short answer 
at the Liverpool Insurance Company was an “incorporated 
mpany” within the meaning of the Massachusetts taxing statute. 


Before concluding this chapter, a word should be said with 
spect to the mode of approach which was taken by Mr. Justice 
iller in answering the question whether the body of men was, 
was not, a corporation. 

| Even if the question whether the Liverpool Insurance Company 
yere a corporation had been presented to the court in such a 
hanner that there had been no construction of the taxing statute 
the highest court of the jurisdiction in which such statute was 
sed, we believe that the mode of approach to that question 
opted by Mr. Justice Miller can not be justified, since it ignores 
e possibility that the legislature, which passed the statutes 
hich it is claimed resulted in forming a corporation, may have 
osen to travel by the roundabout road. While we believe that 
ch legislation is undesirable legislation, nevertheless it is within 
gislative competence to travel by that road. The function of 
e court is solely to ascertain the legislative intent and to give 
ect to it. It is not the function of the court to substitute for 
e actual legislative intent some other intent which it believes 
ould have been a better intent. See our discussion at pp. 405, 406. 

The mode of approach adopted by Mr. Justice Miller in this case 
not always used by the Supreme Court of the United States in 
etermining whether a body of men is a corporation. In Great 
outhern Fire Proof Hotel Co. v. Jones,*! which we discuss at 
p- 517-520, the court held that business associates, to whom the 
ennsylvania legislature had given all the advantages given by 
oo in the Liverpool case, and also the main corporate advan- 
ge of an elimination of liability, were nevertheless not to be viewed 
s members of a corporation for the purpose of determining whether 
he federal court had jurisdiction of a suit brought in a federal 
ourt. 

The mode of approach adopted by Mr. Justice Miller should be 
ontrasted with that adopted by Judge Finch of the New York 
Sourt of Appeals, which is stated at pp. 475-477. 

1177 U.S. 449, 20 Sup. Ct. 690, 44 L. Ed. 842. 
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PROVISIONS IN THE CONSTITUTIONS AND STATUTE 
OF NEW YORK AFFECTING PARTNERSHIP ASSOCIA 
TIONS AND JOINT-STOCK COMPANIES 


In 1838 the legislature of New York passed a General Bankin 
Act. By this Act it sought without creating corporations to giy 
corporate advantages, including the main corporate advantag 
of a limitation or elimination of liability. This Act was the so 
of much litigation, and we consider below some leading cases. 

Probably this Act was, in part at least, responsible for the in- 
sertion in the Constitution of 1846 of a provision that ‘‘the term 
corporation as used in this article shall be construed to includ 
all associations and joint-stock companies having any of th 
powers or privileges of corporations not possessed by individual 
or partnerships.” This gave a lead which has been followed i 
several other states. This provision, for reasons hereafter stated 
has not been of large importance either in New York itself or i 
most of the states which followed the New York lead. But it has 
been of large importance in a few states,—notably, in Kansas ane 
Washington. The effect of this provision in states other than Ney 
York is considered in a separate chapter (pp. 526-541). 

After the passage of the Constitution of 1846, the New York 
legislature passed a series of acts relating to joint-stock companies 
and associations by which it gave some of the minor corporate 
advantages, but by which it certainly did not give the main cor 
porate advantage of limitation or elimination of liability. Thest 
acts were also the source of much litigation, and we consider belov 
some leading cases. 

The discussion in this chapter will therefore be divided into 
three parts: 

I. The Constitution of 1822 and the General Banking Act 0 
1838. (Pp. 427-454.) 
If. The Constitution of 1846. (Pp. 454-458.) 
IIT. Statutes relating to joint-stock companies and associations 
passed after 1846. (Pp. 458-507.) 
426 
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I. The Constitution of 1822 and the General Banking Act of 1838. 
In the early part of the nineteenth century many persons be- 
ved that members of the legislature of the state of New York 
d been induced, by improper means, to vote for grants of special 
nking privileges to corporations. The Constitution proposed 
the constitutional convention of 1821, and ratified by the 
ople in 1822, provided: “‘The assent of two thirds of the mem- 
rs elected to each branch of the legislature, shall be requisite 
every bill appropriating the public monies or property, for 
al or private purposes, or creating, continuing, altering or 
ewing, any body politic or corporate.” 1 | 

id this constitutional provision require such assent to be 
en to each corporation created, and did it therefore inhibit 
general act under which banking corporations might be formed 
all who complied with its terms, even if such general act were 
ed with the assent of two-thirds of the members elected to 
h branch of the legislature? It is important to note that there 
re eminent New York lawyers who thought that it did. 

1838, a large majority of the legislature thought that the 
uirements of trade demanded some legislation whereby the 
siness of banking would be thrown open under proper condi- 
ns to all who might choose to engage in it, and that capital 
Id not be attracted into such a business if those who supplied 
capital were to be exposed to unlimited liability as partners. 
t there was, as stated in the preceding paragraph, a grave 
ubt as to whether any general law, authorizing banking cor- 
rations, would be constitutional, even if passed by a two-thirds 
Le. 

Under these circumstances, the legislature passed “An Act to 
thorize the business of banking,” ® commonly known as the 
neral Banking Act. 

Of this Act, Senator Verplanck said: ‘It is notorious as a fact, 
w historical, and indeed appears on the face of the statute, 
at it was the deliberate intention of the legislature to attain, 
possible, the most important advantages that might accrue _ 
om an indefinite extension of chartered banks, according to the 
al or presumed wants of the commercial community, without 
ther compelling a constant recourse to the possessors of political 
? Article Seventh, Sec. IX. * Laws of 1838, Chap. 260. 
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power in every instance, or incurring the great legislative dj 
culties of passing a general law, authorizing self-created bank 
corporations, and the consequent doubt, whether any such 
would be valid under our constitution, in whatever manner pas: 
They therefore laboured to obtain the many advantages of charle 
banking corporations, without actually passing any act creating bod 
politic or corporate.” * (Italics ours.) 
An adequate understanding of the cases on the General Bank 
Act can be attained only by those who familiarize themselves 
detail with the provisions of the Act. 
It provided that any number of persons might associate to. 
tablish offices of discount, deposit and circulation; that such p 
sons should execute and record in a specified public office a a 
tificate, specifying “1. The name assumed to distinguish st 
association, and to be used in ifs dealings: 2. The place whe 
the operations of discount and deposite of such association 
to be carried on, designating the particular city, town or a 
3. The amount of the capital stock of such association, and - 
number of shares into which the same shall be divided: 4. 
names and places of residence of the shareholders, and the numk 
of shares held by each of them respectively: 5. The period 
which such association shall commence and terminate” (§ 16 
that “such association shall have power to carry on the busin 
of banking . . . in the manner specified in their articles of 
sociation,” and “to choose one of their number as president | 
such association, and to appoint a cashier, and such other ¢ 
ficers and agents as their business may require” (§ 18); that “ 
shares of said association shall be deemed personal propert} 
and shall be transferable on the books of the association in su 
manner as may be agreed on in the articles of association; an 
every person becoming a shareholder by such transfer, sha 
in proportion to his shares, succeed to all the rights and liabiliti¢ 
of prior shareholders”; and that “such association shall m 
be dissolved by the death or insanity of any of the shareholde 
_ therein” (§ 19); that “it shall be lawful for any association ¢ 
persons organized under this act, by their articles of association 
to provide for an increase of their capital and of the number ¢ 
the associates” (§ 20); that “contracts made by any such ass 
* Warner v. Beers, 23 Wend. 103, 139. 
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tion, and all notes and bills by them issued and put in circulation 
money, shall be signed by the president or vice-president and 
shier thereof; and all suits, actions and proceedings brought or 
osecuted by or on behalf of such association, may be brought 
prosecuted in the name of the president thereof; and no such 
it, action or proceeding shall abate by reason of the death, 
signation or removal from office of such president, but may be 
ntinued and prosecuted according to such rules as the courts 
law and equity may direct, in the name of his successor in of- 
e, who shall exercise the powers, enjoy the rights, and discharge 
e duties of his predecessor” (§ 21); that ‘“‘all persons having 
mands against any such association, may maintain actions 
ainst the president thereof; which suits or actions shall not 
ate by reason of the death, resignation or removal from office 
such president, but may be continued and prosecuted to judg- 
nt against his successor: and all judgments and decrees obtained 
rendered against such president for any debt or liability of 
ch association shall be enforced only against the joint property 
the association” (§ 22); that ‘no shareholder of any such asso- 
tion shall be liable in his individual capacity for any contract, 
bt or engagement of such association,” unless otherwise pro- 
ded in the articles of association (§ 23); that ‘‘it shall be lawful 
r such association to purchase, hold and convey real estate 
r the following purposes: 1. Such as shall be necessary for ds 
ediate accommodation in the transaction of is business; 
2. Such as shall be mortgaged to it in good faith, by way of 
curity for loans made by, or moneys due to, such association; 
3. Such as shall be conveyed to it in satisfaction of debts previ- 
sly contracted in the course of ifs dealings; or 4. Such as 4 
ll purchase at sales under judgments, decrees or mortgages 
ld by such association. The said association shall not purchase, 
ld or convey real estate in any other case or for any other pur- 
se; and all conveyances of such real estate shall be made to the 
esident, or such other officer as shall be indicated for that pur- 
ose in the articles of association; and which president or officer, 
d his successors, from time to time may sell, assign and convey 
e same, free from any claim thereon, against any of the share- 
olders, or any person claiming under them” (§ 24); that in a 
oper case an examination might be made “of all the affairs 
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of such association, for the purpose of ascertaining the safety 
its investments, and the prudence of ifs management” ($2 
that semi-annual reports should be made “‘of the affairs of 
association,” stating, among other things, the value of the ; 
estate of the association, specifying what portion is occupied 
the association as necessary to the transaction of ifs busine 
the amount of debts due to such association; the amount of del 
due by the association; the amount of claims against the ag 
ciation not acknowledged by it as debts; the amount of not 
bills or other evidences of debts, issued by such association; 
amount of the losses of the association, specifying whether che g 
on as capital or profits, since ifs last preceding statement, a 
of its dividends declared and made during the same period; th 
average amount in each month during the preceding six mont] 
of the debts due to and from the association; the average amo 
in each month during the preceding six months due to the assoctatit 
from all the shareholders in the association, also the greatest amour 
due to the association in each of the preceding six months fro 
all the shareholders in such association (§ 26); that if such ass 
ciation neglected to report or violated any of the provisions | 
the act, “such association may be proceeded against and d 
solved by the court of chancery, in the same manner as any moneyeé 
corporation may be proceeded against and dissolved” (§ 27 
that if any portion of the original capital of any such associatio 
should be withdrawn for any purpose whatever whilst any deb 
of the association remained unsatisfied, no dividends should t 
paid, except as stated, “and if it shall appear that any such di 
idends have been made, it shall be the duty of the chancellor t 
make the necessary orders and decrees for closing the affairs ¢ 
the association and distributing its property and effects amon 
its creditors and shareholders” (§ 28); that “such associatie 
shall be liable to pay the holder of every bill or note put in circula 
tion” specified damages in case of non-payment (§ 29); that th 
president and cashier of every association should keep a list @ 
all “the shareholders of such association” ($ 30); that “it shal 
not be lawful for any association . . . to make any of ifs bills 
or notes of a denomination less than one thousand dollars” (§ 31) 
and that “no association of persons authorized to carry on th 
business of banking under this act, shall at any time, for the spacé 
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f twenty days, have on hand at their place of business” less than 
specified reserve in specie (§ 33). (Italics ours.) 

The Act was before the Supreme Court in Thomas v. Dakin,* 
d was before the Court for the Correction of Errors in Warner 
. Beers and Bolander v. Stevens.° 

In Thomas v. Dakin, the plaintiff contended (1) that the as- 
ociations were not corporations; (2) that, even if they were, the 
onstitutional provision did not apply, since that provision aimed 
nly at special acts whereby privileges were conferred on a favored 
ew and not at general acts offering the same privileges to all; 
3) that, even if the associations were corporations and the con- 
titutional provision applied, such a general act would be con- 
titutional if it were passed by the vote of two-thirds of the mem- 
ers elected to each branch of the legislature; and (4) that, the 
efendants having demurred, it must be presumed that it was 
0 passed. 

The members of the court (Nelson, C. J., Bronson, J., and 
owen, J.) were all of opinion that the first and second conten- 
ions were not sound. Nelson, C. J., and Cowen, J., were of the 
pinion that the third contention was sound, Bronson, J., dis- 
enting. It was agreed on both sides, at the bar, that the court 
ust, on the record, presume the General Banking Act to have 
een passed by two-thirds of all the members elected to both houses 
p. 111, 112),—in other words, that the fourth contention was 
ound. Therefore, in the Supreme Court, there was a decision 
or the plaintiff because two of the three judges thought a general 
orporation law was constitutional if passed by a two-thirds vote, 
nd because counsel had agreed that on the record it must be 
resumed to have been so passed. 

In Warner v. Beers and Bolander v. Stevens, judgment for the 
laintiff was given in the Supreme Court for the reasons stated in 
homas v. Dakin. Both causes were removed by writs of error 
to the Court for the Correction of Errors. The judgments given 
in the Supreme Court were there affirmed. 

But the reasoning in the Court for the Correction of Errors was 
altogether different from that in the Supreme Court. The court 
upon affirming the judgments adopted the following resolutions: 
(1) that the General Banking Act “‘is valid, and was constitu- 
422 Wend. 9. 523 Wend. 103. 
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tionally enacted, although it may not have received the assge 
of two-thirds of the members elected to each branch of the leg 
lature’; and (2) that the associations organized in confo ni 
to the Act “are not bodies politic or corporate, within the spj 
and meaning of the constitution.’”’ (Italics in the original.) 
first resolution was adopted by a vote of 23 to 1, the second by 
vote of 22 to 3. 

Three opinions were given for affirmance (and one for reversg 
The three opinions for affirmance were given by Walworth, Cha 
cellor; Verplanck, Senator; and Bradish, President of the Senat 

The Chancellor agreed in the opinion pronounced by the St 
preme Court that the associations were corporations, but he thou gt 
that the constitutional provision did not extend to a general x 
offering equal privileges to all,—in other words, that the secon 
contention made by the plaintiff in Thomas v. Dakin was sounc 

Senator Verplanck thought that the associations were 
corporations. He also thought that the Act was not a violatio 
of the policy and intent of the Constitution, since it did not co 
fer any special privileges, but opened the business of banking t 
all on equal terms. 

The President of the Senate agreed with Senator Verplan¢ 
on both points. 

The most valuable discussion of the question whether the as 
sociations were corporations is to be found in the opinions 0 
Nelson, C. J., and Cowen, J., in the Supreme Court, and of Ve 
planck, Senator, and Bradish, President of the Senate, in thi 
Court for the Correction of Errors. Nelson, C. J., and Cowen, 
thought the associations were corporations. Senator Verplanck 
and the President of the Senate thought they were not. 

Differences of opinion on other statutes raising similar ques 
tions persist to this day, and, as these four opinions contain the 
most exhaustive discussion of such questions to be found in the 
English or American reports, we will examine them at some length. 
They require, and repay, careful study. 


Nelson, C. J., said: “Are these associations corporations? Jn 
order to determine this question, we must first ascertain the prop 
erties essential to constitute a corporate body, and compare them 
with those conferred upon the associations; for if they exist im 
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mon, or substantially correspond, the answer will be in the 
rmative. A corporate body is known to the law by the powers 
faculties bestowed upon it, expressly or impliedly, by the 
rter; the use of the term corporation in its creation is of itself 
important, except as it will imply the possession of these. They 
y be expressly conferred, and then they denote this legal being 
unerringly as if created in general terms”’ (pp. 69, 70). 

at are the distinguishing powers and faculties? He thought 
t “the distinguishing feature, far above all others, is the capacity 
ferred, by which a perpetual succession of different persons 
1 be regarded in the law as one and the same body, and may at 
times act in fulfilment of the objects of the association as a single 
ividual. In this way, a legal existence, a body corporate, an 
ificial being, is constituted; the creation of which enables any 
ber of persons to be concerned in accomplishing a particular 
ject, as one man” (pp. 70-71; italics in the original). 

e then examined the provisions of the Act, and said that the 
ociation acquired the power to raise capital and issue trans- 
able shares of stock, to assume a common name under which 
manage all its affairs, and to choose all officers and agents that 
ght be necessary for that purpose, and he further said: “It 
hence be seen, that although the association may be com- 
sed of a number of different persons, holding an interest in 
capital stock, its operations are so arranged that they do not 
pear in conducting its affairs; all are so bound together, so 
ulded into one, as to constitute but a single body, represented 
a common name, or names, (the knot of the combination,) and 
which all the business of the institution is conducted by common 
ents. In this way it purchases and holds real and personal 
operty, contracts obligations, discounts bills, notes and other 
idences of debt, receives deposites, buys gold and silver bullion, 
lls of exchange, &c., loans money, sues and is sued, &c. It is 
ue, some portion of the business is conducted in the assumed 
ime, and some in the name of the president for the time being; 
it this in no manner changes the character of the body... . 
n artificial being is thus plainly created, capable of receiving 
l the ample powers and privileges conferred upon the associations, 
id of managing their diversified concerns in an individual capac- 
y” (pp. 72, 73). These associations had all the powers “that are 
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deemed essential, according to the most approved author} 
to constitute a corporate body. They have a capacity: 1, 7 
have perpetual succession under a common name, and in an; 

tificial form; 2. To take and grant property, contract obligations 
to sue and be sued by its corporate name, in the same manne 
as an individual; 3. To receive grants of privileges and immunit ; 
and to enjoy them in common” (pp. 73-74). 


In the opinion of Cowen, J., judgment could not be given 
the plaintiff wnless the association was a corporation. 
His reasoning was this: the plaintiff, Thomas, declared as pr 
dent of the Bank of Central New York, an association forn 
under the General Banking Act, in assumpsit on a debt which 
averred to be due to “The Bank of Central New York.” If 
Bank of Central New York” were not a corporation, then, 
cording to the learned judge, the declaration alleged that the d 
was due “‘to a joint-stock company, which we .cannot avoid see 
must consist of natural persons who are not named”’ (p. 84). Sy 
a debt must be alleged to be due to all such natural persons, a 
all their names must be set forth, and, if their names are not 
set forth, the declaration is bad on demurrer. 
Under such reasoning, it would be necessary, wherever un 
corporated associates are authorized to sue by a representati 
plaintiff (see our pp. 407, 408), to set forth all their names in t 
declaration. Cowen, J., said that he was aware that the 
object of such statutes was to avoid the common-law difficult 
of finding out and detailing all the names of which the firm mig 
be composed, and that Mr. Chitty expressly recommended 
form under such a statute which lays the debt ‘‘to the said con 
pany,’ but he was, nevertheless, not persuaded that this 1 
correct. 
It seems to us that the learned judge thought there was a dif 
culty where there was none. Such statutes may properly b 
construed as legislative authority both for a representative plain 
tiff and for a short description of the partners by a collecti¥ 
name; indeed, if not so construed, there is no point in a statu 
authorizing a representative plaintiff. : 
Cowen, J., then proceeded to inquire whether (what seeme 
to him) the difficulty could not be obviated by considering th 
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as a corporation. The plaintiff had argued that the asso- 
tion was not a corporation, but the learned judge proceeded, 
r the plaintiff's own good, to demolish the plaintiffs own argu- 
ent. 

The plaintiff had argued that the four distinctive idicia of a 
rporation aggregate were: “1. A collective existence by name, 
eated by the sovereign power exercised directly or mediately; 
A standing in court as a collective existence by a given name 
designation, with the rights and liabilities of a party litigant; 
Power to take and convey title to property, acquire and give 
hts as a collective existence, and by its given name or designa- 
n; 4. Power conferred by statute to make by-laws, in other 
rds, to prescribe rules of action for persons without their con- 
t.” The learned judge thought the statute conferred all these 
quisites. 

He then proceeded to show that the statute gave numerous 
vantages which partners do not have,—that the shares were 
sferable, that there was to be no dissolution if a member died 
became insane, that there could be suits in the name of the 
esident, that the members were protected from individual 
bility. He said (p. 90) that most of the incidents of the law 
partnership could not be avoided by partners by any stipula- 
ns in their articles of association, ‘‘and in proportion as any 
dy of men is authorized by statute to hold property and sue 
d be sued without such incidents, they approach the character 
a corporation. While they continue partners, they are con- 
dered as natural persons merely, as so many joint tenants or 
nants in common of all their property. In proportion as, by 
atute, they cease to be so, they become an artificial person. 
hese two are the only persons known to the law, according to 
e language of the great commentator.” ° 

He further said that a corporation can be known by its at- 
ibutes alone, and may be created by implication (p. 94); that 
even an express legislative declaration that certain associations 
re not included in the definition of corporations, would not change 
heir character, provided they should in fact be clothed with all 
he essential powers of corporations” (p. 103); that in the Act 
he legislature nowhere disavowed their intent to create corpora- 
6 See 1 Black, Comm. 123, and our pp. 9-11. 
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tions, but on the contrary went on conferring attribute af 
attribute till at length they declared by § 27 that such associe 
might be dissolved in the same manner as any moneyed corpora i 
and that “‘association” was a generic term broad enough to indyd 
a corporate confederacy as well as a voluntary confederacy (p. 104 


Contrast these opinions with the opinions delivered in { 
court of last resort by Verplanck, Senator, and Bradish, Preside 
of the Senate. 

Senator Verplanck said that the legislature had intended 
give the advantages stated in the Act without creating corpo 
tions, and that ‘‘it is a general principle of legislative interpretatio 
that the declared or obvious intention of the legislature is alwa 
entitled to the highest respect in the interpretation of their sta 
utes” (p. 140). 

What is a body corporate? He quoted Coke who said: “It 
called a body corporate, because the persons composing it a 
made into one body”; and also quoted other authorities to ¢ 
same effect (pp. 142-144). He then said (p. 145) that there a 
several very useful and beneficial accessory powers or attribut 
which are more prominent in the public eye, and sometimes 
the view of the courts and legislatures, than those which are e 
sential to the being of a corporation. ‘Such added powers, hoy 
ever valuable, are merely accessary. They do not in themsel 
alone confer a corporate character, and may be enjoyed by uninco 
porated individuals.” (Italics ours.) 

He enumerated the power to have transferable shares; 
power to limit responsibility, so that a shareholder having on 
fairly paid up his share of capital is exempted from further pet 
sonal liability; the power to hold real estate for common pur 
poses, exempt from the legal inconveniences of joint tenancy @ 
tenancy in common; the power to have a common fund indis 
soluble by death or legal disability of any partner. He said (p. 146, 
that, on the one hand, there may be a corporation without am 
of these powers, and, on the other hand, that these powers ma; 

all be found where there is no corporation, “‘nor will they mak 
one if all were combined, without the presence of the essential qualily 
of legal individuality.” (Italics ours.) 

Thus, with respect to transferable shares. Corporations li 
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eges, academies and hospitals have none such. On the other 
d, “such a right of transfer may be incorporated into partner- 
articles, and become a fundamental condition of them.” 
referred to English authorities that it is not illegal at common 
if partners provide for transferable shares (see our pp. 330- 
); and then cited instances in New York’s own history where 
h an agreement had been made, as in the Merchants’ Bank, 
articles of which were prepared by Alexander Hamilton 
our p. 347), and in the Albany Exchange, and cited Town- 
v. Goewey,’ dealing with the Albany Exchange, in which the 
rt had held that it was not illegal for partners to provide for. 
ansfer of stock. And a legislature, he said, may authorize 
ciates to have transferable shares without thereby incor- 
ating them. He referred to some of the English statutes to 
that it was the intention and understanding of Parliament 
at transferability of shares, and the consequent succession, 
be authorized in common law copartnerships without giving 
uch companies any corporate existence, or rendering them the 
copartnerships in the strict legal sense of the term” (p. 147). 
imilarly, non-dissolution by death or legal disability ‘may 
dopted as an article of ordinary partnership.” 

imilarly, partners may adopt a common name. He cited 
d Ellenborough’s remarks in The King v. Webb 

ith respect to limited liability, he said: ‘‘But, perhaps, in the 
eral and popular understanding, the most familiar distinction 
ween corporate bodies and common partnerships, or other joint 
ertakings, is the exemption of the associates from personal 
ility beyond the actual amount of their respective propor- 
s of the capital. The regarding this very frequent and im- 
ant incident of a corporation as an essential characteristic, 
ms not to be confined to popular opinion. Judge Cowen says, 
the decision of the cases now before us: ‘Among other peculiar 
vileges conferred on these associations, and not enjoyed by 
tural persons, I allude to that of the exemption of members 
m personal liability for debt. This is mentioned by Angell & 
nes, in their treatise, as peculiar to a private corporation; they 
tice it as a striking characteristic between a corporation and 


19 Wend. 424, 32 Am. Dec. 514, our p. 333. 
514 East, 406. 
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a partnership.’ Yet our own statute of limited partners} 
[see our pp. 302-305] affords sufficient evidence that an alterat 
of the existing law may be made by statute, so as to exempt fr 
personal liability beyond the stipulated share in the joint fun 
for the debts, of a firm, without the remotest thought of convert} 
such firms into bodies corporate.” He also noted that pers 
have a right to contract and to stipulate therein that they are 
not to be bound beyond the amount of some specific pledged fy 
(see our pp. 357-368), and that the articles of the Merchar 
Bank (see our p. 347) provided for limited liability. He also no} 
that in many corporations the members are liable, to a limited 
even unlimited extent, if the corporation incurs debts and hast 
sufficient assets to pay them (pp. 150-152). 

He said that “the most peculiar, and the strictly essenti 
characteristic of a corporate body, which makes it to be suc 
and not some other thing in legal contemplation, is the mergi 
of the individuals composing the aggregate body into one d 
tinct, artificial individual existence” (p. 155). This was not fou 
in the associations under the Act. 

Suits might be brought by, or against, the president. B 
this was merely for convenience. The provisions were permi 
sive, not mandatory. Suits might also be brought in the nam 
of the partners. ‘This reason of convenience, it is obvious, wou 
not apply where the company was composed of a few persons, 4 
if, for example, one of our great banking firms were to come und 
the law”’ (p. 155). 

Real estate was not to be held as a corporation holds it. “The 
president takes as trustee, and the associates are but beneficiaries 
(57). 

He concluded that the associations were not within the com 
mon-law meaning of the phrase “bodies corporate.”’ 

He further inquired, whether the Act, authorizing these as 
sociations, was in conflict with “the policy and intent” of th 
constitutional provision. He said that a court might well dee 
it a duty to disregard the rigid legal interpretation of the languag 
of the Constitution, and to look only to its intent and ultimat 
object,—to look mainly at the evils intended to be excluded 
without much regarding the form in which they were expecte 
to appear, or the technical definition of the words employed tc 
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ote them. He thought the answer to this inquiry was ob- 
us. The object of the constitutional restriction was to abridge 

granting of special privileges, which might otherwise have 
en secured through corruption or favoritism. The Act conferred 
special privileges. On the contrary, it opened the business of 
ing to all persons on like terms, so that there should no longer 
any special privileges. 


The President of the Senate, after referring to numerous author- 
es, said: ‘From the foregoing it will be perceived that it is 
terial to distinguish between the powers and capacities of 
orations, which are mere incidents of their existence and 
w from the very act of their creation, and that artificial being 
legal entity which constitutes the corporation itself” (p: 175): 
Are the associations corporations? The statute has not ex- 
essly created or authorized corporations. Has it done so by 
plication? A corporation is not created by implication, unless 
at is necessary to the full exercise of the powers granted in the 
tute. No such necessity existed in the case of associations 
ed under this Act. “Their faculties and powers, as simple 
sociations, joint-stock companies or copartnerships, both at 
mmon law and under the statute, were amply sufficient for 
these important purposes. . . . I do not propose to go into 
minute, detailed, and critical review of the several powers and 
ivileges granted by this law to the associations authorized under 

But by a careful examination of those powers and privileges, 
will be clearly seen that they are such, as even at common law, 
ay be claimed, and have been long exercised by simple asso- 
ations, copartnerships, or joint-stock companies. Even ad- 
iting, which is readily done, that this law does confer upon 
e associations, authorized under it, some of the ordinary powers 
a corporation, it by no means follows that they are thereby 
nstituted corporations. It is here material to distinguish be- 
een the creation of a corporation, either expressly or by implication, 
nd the mere granting of one or more corporate powers to an 
incorporated association or company. The latter may be 
lone, and has often been done without accomplishing the former. 
The instances are numerous in Great Britain, in which important 
orporate powers have been granted to joint stock companies, 
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and other associations not being bodies corporate, without the : 
constituting them such” (pp. 178, 180; italics in the origing 

Treating these associations as corporations would be contr: 
to the legislative intent. The evidence was conclusive that ¢ 
legislature intended not to create or authorize corporations. The 
was no necessity for defeating the intent of the legislature. : 

He further said that, even admitting the associations to ] 
corporations, the law authorizing them did not conflict with # 
constitutional provision since it was a general law. 


It will tend to clearness of thought if we divide our commen 
on these cases into four parts: 

A. The Act was a general act. The judges in the Supreme Co 
thought that the constitutional provision applied even to a g 
eral act, but the judges in the court of last resort were almos 
unanimously of the opinion that it did not. Therefore, eve 
if the associations were corporations, the act was constitutions 
This was all that was necessary to the decision in Warner v. Beer 

The second resolution adopted in Warner v. Beers, that th 
associations “‘are not bodies corporate or politic, within the spirit 
and meaning of the constitution,”’ was deliberately put in the 
form so that it might receive the votes both of those who though 
the associations were not corporations, and also of those wh 
thought the associations were corporations, but that the co 
stitutional provision did not apply to general acts.° 


B. This brings us to a hypothetical question: Jf the constitu 
tional provision had been applicable to general acts, would th 
General Banking Act have been constitutional? 

Both Verplanck, Senator, and Bradish, President of the Senate 
elaborately discussed this question, and their discussion can not 
properly be treated as mere dicta. T hey rested their decision 
that the General Banking Act was constitutional on two grounds, 
first, that the proper construction of the Act was that the asso 
ciations formed thereunder were not bodies politic or corporate; 
and, secondly, that, even if they were, the Act was constitutional 
because it was a general act. 


*See the statement by Walworth, C., in Gifford v. Livingston, 2 Denio, 
380, 385. 
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n Thomas v. Dakin, Nelson, C. J., and Cowen, J., decided 
case for the plaintiff because all general Acts were not bad, and 
ause, on the record, this Act must be presumed to have been 
ssed by the two-thirds vote specified in the Constitution. That 
not only all that was necessary for their decision, but was the 
e ground for their decision. The opinion they expressed that the 
nking associations were corporations was not even one of the 
unds on which the decision rested. The discussion of the ques- 
n whether the associations were corporations by Verplanck, Sen- 
r, and Bradish, President of the Senate, in the court of last resort 
entitled to at least as much respect as the discussion of that 
estion by Nelson, C. J., and Cowen, J., in the lower court. 
ssuming that the Act was not passed by a two-thirds vote, and 
t the constitutional provision was applicable to general acts, 
n, we submit, the conclusion of Verplanck, Senator, and Brad- 
, President of the Senate, that the act would have been constitu- 
nal was right. Reasoning which supports their conclusion is as 
ows: 

In inquiring whether a legislative act is constitutional, the 
ty of the court is, first, to determine the proper construction 
the Constitution; and, secondly, to hold the Act not to be in 
nflict with the Constitution, so properly construed, if there is 
y interpretation of the Act, within the bounds of reason, which 
oids a conflict between the Act and the Constitution. 

First, then, let us inquire what was the proper construction of 
e Constitution. The constitutional provision dealt with the 
eation of “any body politic or corporate.”” What was the mean- 
g of that phrase? 

One thinkable construction is that the phrase is broad enough to 
ver any business organization to the members of which were given 
e principal advantages which might have been given to them by 
eating them as members of a legal unit,—that is, that the phrase 
broad enough to cover a business organization although such or- 
anization were not treated as a legal unit. In favor of such con- 
ruction, it may be urged that words in a constitution are fre- 
uently used in a broad and compendious sense expressive of 
eneral ideas (as the word “commerce,” " or the word “income” 18), 


0 Gibbons v. Ogden, 9 Wheat. (U. S.) 1, 189-191, 6 L. Ed. 23, 68-89. 
1 Tax Commissioner v. Putnam, 227 Mass. 522, 528, 116 N. E. 904, 908. 
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A second thinkable construction is that the phrase is so nar 
that it covers only legal units other than human beings whi 
the legislature has called corporations. 

A third thinkable construction is that the phrase was us 
in the meaning which Blackstone attached to it. The read 
will remember that Blackstone had said: “Persons also are divid 
by law into either natural persons, or artificial. Natural perso 
are such as the God of nature formed us: artificial are such 
are created and devised by human laws for the purposes of socie| 
and government, which are called corporations or bodies polit 

These artificial persons are called bodies politic, bodi 
corporate, (corpora corporata,) or corporations, ”’ 12 Accordin 
to Blackstone, bodies politic, bodies corporate, or corporation 
were the proper designations for any legal units other than hume 
beings. 

We think the third construction should be adopted. When w 
read the constitutional provision, and then read the Geners 
Banking Act, we feel that the legislature is seeking to evade th 
Constitution, and that inclines us to adopt such a broad constru 
tion of the phrase “body politic or corporate” as to frustrate 
legislature. But the fact that we see a result that we should li 
to reach does not justify us in adopting any construction that wi 

give us that result. Blackstone’s use of the phrase “body politi 
or corporate” was familiar to American lawyers, and his prestig 
and authority with American lawyers, at least in the first half ¢ 
the nineteenth century, was very great. Note that Cowen, J 
spoke of him as “the great commentator” (our p. 435). Hi 
definition of the phrase was the orthodox definition, and was 
accepted with reverence and without question. It seems to us 
therefore, that it should be held that the phrase was used in the 
meaning which Blackstone attached to it. 

Adopting this construction of the constitutional provision, W 
come to the second question. Is there any interpretation of the Act, 
within the bounds of reason, which avoids a conflict between th 
Act and the Constitution. 

Is it within the bounds of reason to hold that an association 
formed under the Act is not a legal unit? In others words, is it 
within the bounds of reason to hold that such an association does 

* Comm. Book 1, pp. 123, 467. See our pp. 9, 10. 
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t have capacity to acquire and incur rights and obligations 
ich are distinct from the rights and obligations of its members; 
at the rights and obligations acquired or incurred in the conduct 
a banking business under the Act are not the rights and obliga- 
ns of if, the association, but are the rights and obligations of 
m, the associates, who have joined together for the conduct of the 
siness? 

We believe that it is. We will examine, one by one, the advan- 
ges given by the Act. We will consider, in order, the six advan- 
ges which we specified in Chapter I of Book I (pp. 17-28). 


1. Dissolution. Herein of a succession of members. 

If the associates are partners, and one of them, A, dies, or be- 
es insane, or becomes bankrupt or sells his interest, and a 
ecessor, B, is accepted in his place, a relationship which had 
isted between A and the other partners is ended, even though 
similar relationship is immediately established between B and 
e remaining partners. But, even if there is a dissolution of the 
rtnership relation, there need be no liquidation of the part- 
rship assets if the parties have so agreed,—the undesirable 
siness consequences of a dissolution may be avoided. Where 
rtners had agreed that shares should be transferable, and that 
ere should be no liquidation in case of death, lunacy, bank- 
ptcy or sale, it had, prior to 1838, become usual to say that 
e partnership was not dissolved by the death, lunacy, bank- 
ptcy or sale. 

Under the terms of the Act, it would seem that the legislature 
mtemplated that there should be no liquidation except (a) at 
e expiration of the period named in the articles of association 
16), or because of a violation of the law ($27). It was ex- 
essly provided that there should be no “dissolution” by death 
insanity of any shareholder, and that the shares should be 
ansferable (§ 19). There was, it is true, no express provision 
ith respect to the bankruptcy of a shareholder, but it is sub- 
itted that the legislative intent that the bankruptcy of a share- 
older should have no greater effect than the death or insanity 
f a shareholder may be gathered from the Act considered as a 
hole. 

The shares, then, were to be transferable, and there was to be 
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no liquidation in the case of a transfer of shares, or upon the deat 
insanity, or bankruptcy of a member. But these advant a 
may certainly be given to associates without treating them ; 
members of a legal unit. Indeed, we have already seen that as 
sociates may obtain these advantages by mere agreement, ¢ 
without the aid of any legislative act (pp. 333-336). 


2. Ownership of property. 

There was an express provision that conveyances of real estat 
might be taken in the name of a specified officer, and that suc 
officer, or his successor, could convey (§ 24). This is like a cor 
veyance to a trustee, with the necessity of a conveyance by hin 
to his successor obviated (see pp. 337, 338, and the cases citer 
in the last three paragraphs of note 23 on p. 338). But uninco 
porated associates may provide for taking title to property i 
the name of a trustee or trustees, and, even if it took a statute 
to avoid the necessity of a conveyance from a trustee to his suc- 
cessor, the giving of such statutory aid does not involve treating 
the shareholders as members of a legal unit. 

The Act contained no similar provision with regard to personal 
property. 


3. Concentration of powers of management. 
There were provisions under which there could be a concentra 
tion of powers of management (§ 18). But unincorporated as. 
sociates may so provide, by agreement. The Act affected the 
world with notice of whatever arrangements were in fact specified 
in any articles of association (pp. 338-340), but there is nothing 


in this which involves treating the shareholders as members of 
a legal unit. 


4. Suits against, or by, strangers. 
There were provisions authorizing legal proceedings in the 
name of a representative party (§§ 21, 22). But, so far as legal 
proceedings by, or against, strangers are concerned, we have 
already seen that, although associates can not obtain such an 
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5. Suits between members. 
If the Act contemplated that there might be a right in the as- 
ciation against an associate, or in an associate against the as- 
ciation, then the association would be a legal unit for that pur- 
se (pp. 409-412). 
Section 26 required semi-annual reports stating, among other 
gs, “the amount of debts due to the association . . . the 
erage amount in each month during the preceding six months 
the debts due to and from the association; . . . the average 
ount in each month during the preceding six months due to 
association from all the shareholders in the association, also 
e greatest amount due to the association in each of the preceding 
months from all the shareholders in such association.” (Ltalics 
rs.) 
The natural interpretation of these provisions is that the legis- 
ure intended that the association might have a right against 
shareholder, but we submit that the opposite interpretation is 
ithin the bounds of reason. 
Suppose a shareholder were a depositor, and the business venture 
oved a failure. Did the legislature contemplate that he should 
allowed to prove his claim in competition with depositors who 
ere strangers? (See pp. 125-126.) This is not clear. It is cer- 
inly within the bounds of reason to conclude that in such case 
e legislature intended the associates to be treated as partners, 
d therefore to have no rights in the partnership funds until 
rangers had been satisfied. After strangers had been satisfied, 
e amount deposited by each partner would become an item 
be considered in stating an account between the partners. 
d, conversely, where an associate became a borrower, it is 
ithin the bounds of reason to conclude that in such case the 
gislature intended this to be an item in the partnership account, 
nd that the provisions of § 26 were intended only to let the pub- 
c know how much of the joint funds was in fact being let out 
the shareholders themselves. 
The omission in the Act to provide for legal proceedings in the 
ame of the president against, or by, members is, we think, a 
kev for a construction of the Act under which deposits 
d loans should be treated only as items in an account between 
artners. The English Acts passed prior to 1825, authorizing 
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representative parties, were held not to apply in legal proceeding 
against or by members (pp. 408, 409). To remedy this, we 
the English Acts in and after 1825 inserting the words “whethe 
member or not.” But there was no “whether a member or 
clause in the General Banking Act. The provisions of the Act w 
on the pre-1825 model. 

It is remarkable that, in the elaborate opinions which we hg 
summarized above, none of the judges discussed the possibi] 
of a right in the association against an associate or of an assoc} 
against the association. 


6. Limitation or elimination of liability. 

Section 22 provided that any judgment or decree obtai 
against the representative defendant could be enforced “on 
against the joint property of the association,” and § 23 provide 
that “no shareholder of any such association shall be liable j 
his individual capacity for any contract, debt or engagement 
such association.” 

“The joint property of the association,” if the association 
a legal unit, would mean such property as that legal unit hel 
jointly with other legal units. But, in the usual course of busines 
it would be very rare for the association to hold property joint 
with other legal units. If the association is treated as a leg 
unit, and the word “joint” is retained, there would usually 1 
no property whatever out of which creditors would be entitle 
to have satisfaction. 

This can not have been the legislative intent. One solutic 
of the difficulty would be to strike out the word “joint,” bu 
another solution would be to construe the phrase as equivalen 
to “the joint property of the associates.”’ There is at least a 
much justification for construing ‘‘association” as the equivalent 
of “associates,” as there is for striking out the word “joint.” 

And it would be within the bounds of reason to interpret § 2 
as providing that no shareholder should be liable except as stated 
in § 22,—that is, that he should not be exposed to the risk thal 
any of his property should be reached, except that held by him 
jointly with the other associates. 

Section 22 spoke of persons having “demands.” Section 2% 
spoke of “contracts, debts or engagements.’ Taking the two 
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ctions together, the intent of the legislature would seem to be 

protect shareholders under al/ demands, whether founded on 
each of contract, or for a tort, or under a statute. Now, apart 
om statute, the liability of partners may be limited or eliminated 
ly by an agreement with the outsider (pp. 355-368); but it would 
within legislative competence to limit all their liabilities without 
eating them as members of a legal unit. The legislature could 
ve to partners, without treating them as members of a legal 
it, an advantage with respect to limitation of liability which 
rtners could not have obtained by agreement. The New York 
gislature had already given such advantage to the special partners 
a limited partnership, on condition that there was one general 
rtner }*; and the legislature might strike out that condition, and 
ve to all partners the immunity enjoyed by special partners under 
e Limited Partnership Act without treating them as members of 
legal unit. 


In summary, on these six points, it may be said that it is within 
é bounds of reason to interpret the Act as giving to associates 
) certain advantages, like transferability of shares, ownership 
property by trustees, and concentration of powers of manage- 
ent, not much different from those which they might lawfully 
ve obtained by agreement without legislative aid; plus (2) 
thority for a representative party in legal proceedings against, 
by, strangers; plus (3) a limitation of liability for all partners 
e the limitation of liability for special partners in a limited 
rtnership; and as doing no more (except in regulating the con- 
ct of the business). There is nothing in the grant of any, or 
l, of these advantages which involves giving capacity to an 
ssociation to acquire its rights or to incur its obligations which 
ould be distinct from the rights and obligations of its members. 
here is nothing which involves the creation of a legal unit other 
an a human being, and therefore nothing which involves the 
feation of a ‘“‘body politic or corporate” in the sense in which 
lackstone had used that phrase. 


So much as to the several advantages given by the Act. It re- 
1ains also to consider the effect of the frequent use in the Act 
13 See the Act set forth at our pp. 302-305. 
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of the word “association.” Association is a word having seye 
meanings. One of these meanings is: ‘‘Union of persons j 
company or society for some particular purpose.” Tak 
“association” in that meaning, it is one of the numerous wo 
in the English language used to express the conception of a ¢g 
posite unit composed of human beings (p. 7). 

Now, does the word “association” connote that the compo 
unit composed of human beings is a legal unit? In popular usg 
it does not. On the contrary, “association” is very frequen 
used as an apt word to describe a composite unit which is | 
a legal unit. And, as Brett, L. J., points out in Smith v. Anders 
idiomatic English is often used even in an act of the legislaty 
in a popular sense.!° 

As a matter of fact, the grammar of the Act is not above criticisp 
There are some provisions that such an association shall have t 
power to carry on the business of banking . . . in the mann 
specified in their articles of association, and to choose one of fh 
members as president, and to appoint such officers as their busine 
may require (§ 18); that it shall be lawful for any association | 
their articles of association to provide for an increase of their capi 
(§ 20); and that contracts made by any such association, a 
all notes and bills issued by them shall be signed in a specifi 
manner (§ 21). In the majority of cases, however, as will appe 
from a minute examination of the Act, the legislature uses “i 
or “its,” rather than ‘“‘they” or “theirs.” 

The frequent use of the word “association,” rather than “s 
sociates”’ has, perhaps, some tendency to show that the natut 
construction of this Act is that the legislature contemplate 
that a banking association should be a legal unit, but we subr 
that it is certainly well within the bounds of reason to adopt th 
opposite interpretation. “Association” may, within the boune 
of reason, be regarded, even though used in an act of the legi 
lature, as being used in the popular sense of a composite un 
which is ot a legal unit. We think that there are a great 
statutes where the legislature has used expressions like “the pat 
nership,” “the company,” or “the association” without intendit 
thereby to treat the partnership, or company, or association a 
a legal unit. 


4 Webster’s Dictionary. 16 L. R. 15 Chan. Div. 247, 277% 
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e conclude that, assuming that we face the hypothetical ques- 
whether the General Banking Act would have been constitu- 
al 7f the constitutional prohibition had been applicable to general 
, the proper conclusion is that it would have been constitutional. 
reach this conclusion because it is the duty of the courts to 
an Act not to be in conflict with the Constitution (the Con- 
tion having been first properly construed) if there is any 
rpretation of the Act, within the bounds of reason, which avoids 
nflict between the Act and the Constitution. We think that 
within the bounds of reason to interpret the Act as contem- 
ing that the rights and obligations acquired or incurred in 
conduct of a banking business thereunder should be the rights 
obligations of the associates themselves. 


e said above (p. 440) that our comments on the cases dealing 
the General Banking Act would be divided into four parts. 
ass to the third part. 

. After the decision in Warner v. Beers, the constitutional ques- 
faded away. The General Banking Act was constitutional, 
if the banking associations were legal units. Was there 
reason after that decision why such associations should not 
eld to be legal units? 

dealing with the construction of the provisions of a statute 
necessary to distinguish between the natural construction 
ose provisions,—the construction which a court would adopt 
n there was no pressure upon it inclining it to one construction 
er than another; and a construction which, although it is 
the natural construction, is nevertheless within the bounds 
eason and which a court should adopt because there is some 
sure upon it which inclines it to such construction. 

e conceive that a court may have a duty to depart from the 
ral construction of statutory provisions and to adopt a con- 
ction which is within the bounds of reason in two situations: 
. When the adoption of a construction which is within the 
nds of reason, although it is not the natural construction, 
save the constitutionality of the statute; and 

. When the statute itself contains some provision or provisions 
ch are themselves clear and explicit, and with which other 
visions in the statute can be made consistent only by the adop- 


J 
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tion of some construction of such other provisions which is wi 
the bounds of reason, although it is not the natural construct 
A pertinent illustration would be afforded by a statute gran 
some corporate advantages, but containing a provision: “Noth 
herein shall be construed to make said partnership associatj 
legal units.” 

Now, in construing the General Banking Act, is a court un 
pressure from this second cause? There is, we submit, nothin 
the Act so clear and explicit as to produce such pressure. 

Then the court is free to adopt the natural construction of theé 

And what is the natural construction of the Act? We sub 
that whenever a legislature gives so many of the corporate 
vantages as were here given, including the main corporate 
vantage of a limitation of liability, the natural construction 


which are distinct from the rights and obligations of the sha 
holders. In the absence of any clear expression of a contr 
legislative intent, the natural construction of the statute is fl 
the legislature intended to travel by the direct road rather a 
the roundabout. (See pp. 405, 406.) Such construction will 
least, seem natural to judges who have a wholesome instinct 
simplicity. 

We digress for a moment to contrast our conception as to 
proper mode of approach to the problem whether a legislature I 
created a legal unit by a particular statute or statutes with 
conception of Mr. Justice Miller (pp. 418, 419, 425). Under b 
conceptions it is of large importance to see what corporate adva 
tages have been granted; to that extent the two conceptions 
in harmony. But they differ in a very important respect,—uml 
Mr. Justice Miller’s conception the court simply looks to see Wi 
corporate advantages have been granted, and does no more; un 
our conception the court looks to see what corporate adva 
tages have been granted, but it also inquires whether it was 
legislative intent in granting those advantages to travel by! 
direct or the roundabout road, and if it finds clear evidence 
an intent to travel by the roundabout road it gives effect to 
intent, even though it believes that it is regrettable that 1 
legislature had such an intent. (See pp. 405, 406.) 
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Returning from this digression to the General Banking Act, 
e restate that the natural construction of that particular Act seems 
us to be that the partnership associations formed thereunder 
yere legal units. 

Then the further question arises: Does it follow that the part- 
ership associations were corporations? 

According to Blackstone, it would. According to him, ail legal 
nits other than human beings fall within the designation “cor- 
orations” (pp. 9-11). This is simple and clear-cut, and we believe 
would have been better if all legislatures had adhered to this 
menclature. But this is obviously only a matter of nomenclature, 
d of course a legislature may, if it sees fit, classify legal units 
ich are not human beings, giving to some of them the name cor- 
rations and giving to some of them another name. 

And it seems to us that that is precisely what the New York 
gislature did in the General Banking Act. Although, as Cowen, 

, pointed out, the legislature nowhere in express terms disavowed 
s intent to create corporations,” yet it sedulously refrained from 
signating the associations as corporations; and, considering all the 
rms of the statute itself and the circumstances in which it was 
ssed, we think the legislature showed an intent to differentiate 
ese partnership associations from corporations. 

Has this differentiation in nomenclature any consequences 
importance? Yes. After Warner v. Beers, it came to be re- 
rded as settled that the banking associations were legal units. 
evertheless the courts did not consider that it necessarily followed 
at the partnership associations came within the terms of other 
atutes dealing with “corporations.” Sometimes it was held 
at they did, and sometimes it was held that they did not. Refer- 
ce to enough of the later cases is made in the margin ” to show 


16 22 Wend. 9, 103. 

%In The People v. The Assessors of Watertown, 1 Hill, 616 (1841), 2 Hill, 
3 (1842), the Supreme Court (composed of the same judges as those who ~ 
cided Thomas v. Dakin) held that a banking association was liable to the 
imposed upon ‘‘all monied or stock corporations” (1 R. S. 414). The 
inion was delivered by Bronson, J. He said that it had been decided in 
homas v. Dakin that the associations were corporations. He further said 
t the resolution adopted in Warner v. Beers was simply a resolution that 
€ constitutional provision did not apply to corporations created under a 
eneral law. A like decision was made in The People v. The Supervisors of 
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what a troublesome question this proved to be. Sometimes ¢j 
differentiation in nomenclature had an important consequene 


Niagara, 4 Hill, 20, and this decision was affirmed, 11 to 8, by the Court f 
the Correction of Errors. 7 Hill, 504 (1844). 

In Willoughby v. Comstock, 3 Hill, 389 (1842), the same judges as the 
who decided Thomas v. Dakin held that a banking association could sue 
shareholder. ‘‘We have repeatedly held that associations organized und 
the general bank-law of 1838 . . . are to be regarded as corporate bodi 
The fact, therefore, that the defendant was one of the corporators, present 
no objection to the action against him.” 

In De Bow v. The People, 1 Denio, 9, the Supreme Court, in spite of Warn 
v. Beers, held that the General Banking Act was unconstitutional. B 
this was overruled, 15 to 7, by the Court for the Correction of Errors, 2 Deni 
380. 

In Gillet v. Moody, 3 N. Y. 479 (1850), the court held that the banki 
associations were subject to certain statutory provisions “to prevent th 
insolvency of money corporations.” Bronson, Ch. J., wrote the opinio 
and he said (p. 485): ‘That these associations are corporations, and ‘money 
corporations,’ has been directly and expressly adjudged by the highest cour 
in the state. They are not corporations in a qualified sense, as within the ii 
tent and meaning of some particular statute; but are corporations to all inten 
and purposes. If anything can be settled by judicial decisions, this is settled, 
(Italics in the original.) 

In Curtis v. Leavitt, 15 N. Y. 9 (1857), Paige, J., expressed the opinio 
that, if the matter were res integra, he should be of the opinion that thea 
sociations were not corporations. After citing earlier authorities, he sa 
(p. 183): “Without pausing to inquire whether these decisions are wa 
ranted by the principles of law and sound logic, and whether the legislatur 
in the exercise of its approximately unlimited legislative power, cannot, 
it so wills, confer upon a partnership a portion of the ordinary attribut 
of a corporation, without converting such partnership into a corporatidl 
it is sufficient for the present purpose to say that the principle of s/are deci: 
stands in the way of a reagitation of the question embraced in these decisions. 
The court thought the associations were subject to statutory provisions 
prevent the insolvency of money corporations. _ 

In Leavitt v. Blatchford, 17 N. Y. 521 (1858), Harris, J., who delivered th 
opinion of the majority, said (p. 529): “The associations of which we spe@ 
have many, perhaps all, the essential attributes of corporations. I am ine ine 
to think that they really are corporations, although the legislature nev 
intended they should be. At any rate, it is well enough to assume that th 
question is settled by judicial authority.” But the court held, nevertheles 
that the associations were not subject to statutory provisions to prevent th 
insolvency of money corporations. 

People v. Olmsted, 45 Barb. 644 (1866), and Belden v. Meeker, 47 N. % 
307 (1872), are in accord with Leavitt v. Blatchford. 
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And we shall see later, in dealing with the Pennsylvania part- 
rship associations (pp. 509-523), that a similar differentiation 
nomenclature had important consequences. 


We said above (p. 440) that our comments on the cases dealing 
th the General Banking Act would be divided into four parts. 
e pass to the fourth part. 

D. One thing seems to us to emerge as clear from this discussion 
the General Banking Act, and the cases arising thereunder, 
d that is that it is a matter of regret if a legislature sees fit to 
such an Act. The proper interpretation of such an Act is 
atter of the greatest difficulty. Differences of opinion among 
ers and judges are inevitable; the ablest lawyers are unable 
advise their clients how the courts will decide particular points; 
e Act becomes a fertile source of litigation which makes heavy 
ains upon the courts. Moreover, the ordinary layman is led 
think of the law as highly technical, as distinguishing between 
eedledee and tweedledum, and this tends to bring reproach 
on the law. 

We yield to no one in zeal that the courts should not take to 
emselves powers which belong to the legislature. We urge that 


Other cases, relating to the General Banking Act are Parmly v. Tenth Ward 
mk, 3 Edw. Ch. 395 (1840); Delafield v. Kinney, 24 Wend. 345 (1840); 
mage v. Pell, 9 Paige, 410 (1842), afi’d 7 N. Y. 328; Leavitt v. Yates, 4 Edw. 
. 134, 177 (1843); Leavitt v. Tylee, 1 Sandf. Ch. 207 (1843); Matter of the 
ank of Dansville, 6 Hill, 370 (1844); Boisgerard v. New York Banking Co., 
Sandf. Ch. 23 (1844); Gillet v. Campbell, 1 Denio, 520 (1845); Sagory v. Dubois, 
Sandf. Ch. 466, 485 (1846); Case v. Mechanics Banking Assn., 1 Sandf. Super. 
t. 693 (1848); Cuyler v. Sanford, 8 Barb. 225 (1850), holding that an in- 
vidual banker doing business under the Act is not a corporation; East River 
nk v. Judah, 10 How. Pr. 135 (1854); Tracy v. Talmage, 18 Barb. 456 (1854), 
Iding that certain penal regulations enacted with reference to corporations 
d not apply to the associations; Bank of Havana v. Wickham, 7 Abb. Pr. 
4, 16 How Pr. 97 (1857), holding that an individual banker doing business 
nder the Act is a corporation sole; Ferry v. Bank of Central N. Y., 15 How. 
r. 445 (1858); Codd v. Rathbone, 19 N. Y. 37 (1859), holding that an in- 
ividual banker doing business under the Act is not a corporation sole; Leonards- 
ille Bank v. Willard, 16 Abb. Pr. 111 (1859), aff’d 25 N. Y. 574; Nassau Bank 
. Jones, 95 N. Y. 115 (1884), in which the court assumes that such an asso- 
jation is a corporation, and holds that it is wlira vires for it to subscribe to 
he stock of a railroad corporation. 
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any interpretation of an act, within the bounds of reason, shoy 
be adopted which will save the constitutionality of an act, ] 
also urge that, where there is clear evidence that the legislature j 
tended to travel by the roundabout road (pp. 405, 406), any inte 
pretation of an act, within the bounds of reason, should be adopt, 
which will give effect to that intent. Such is the duty of the coy 
to the legislatures. But, on the other hand, we submit that leg 
latures have a duty to the public not to pass such legislation 
the General Banking Act. 


II. The Constitution of 1846. 

The constitutionality of the General Banking Act was uphel 
by the Court for the Correction of Errors in 1840. The Con 
stitution adopted six years later contained the following provisio 

“The term corporation as used in this article shall be construe 
to include all associations and joint-stock companies having an 
of the powers or privileges of corporations not possessed by in 
dividuals or partnerships. And all corporations shall have th 
right to sue and shall be subject to be sued in all courts in lik 
cases as natural persons.” (Italics ours.) This was the thir 
section of Article VIII. 


throw little, if any, light upon the intent of the framers. The pre 
vision was adopted by a vote of more than five to one. A few re 
marks were made in opposition, but these were of a rambling char 
acter. There were no remarks by the supporters of the provision." 

Now a constitution might provide that whenever the legislature 
used the term “corporation” in any statute thereafter passed the 
term should be held to include “all associations and joint-stock 
companies having any of the powers or privileges of corporation 
not possessed by individuals or partnerships.” Such a provision 
would be of great importance. Furthermore, a constitution migh' 
provide that the courts should treat all such associations and joint 
stock companies in the same manner that they treated corporations 
Such a provision would be of even greater importance. 

But the Constitution of 1846 in New York did neither of thes 

'’ Debates of Constitutional Convention, 1846, pp. 1021-2. 
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ortant things. It did not lay down any rule as to the scope of 
term “corporation” in future statutes. It did not issue any 
eral command to the judiciary as to what organizations were to 
treated as corporations. 

here were five words in the constitutional provision that de- 
ved it of nearly all importance. Those five words were: ap Xs 
din this article.” The provision did not address itself either to 
legislature or to the courts. It simply had an internal effect. It 
lained what was meant by the term “‘corporation,” as used in 
constitution itself. 

d this scope to the term corporation was not even applicable 
the whole Constitution. It was only applicable to a single 
icle (Article VIII) of the Constitution. “The term corpora- 
as used in this article shall be construed,”’ etc. 

ee the opinion of the Supreme Court of the United States, 
en at p. 527, with reference to a similar provision in the Constitu- 
n of Pennsylvania, and the other authorities cited at pp. 528- 


at then are the places where the term “corporation” (or 
corporated”’) was used in this Article VIII? 
ection 1 provided that “corporations may be formed under 
eral laws; but shall not be created by special act, except for 
nicipal purposes, and in cases where, in the judgment of the 
gislature, the objects of the corporation cannot be attained under 
neral laws.” The definition of corporation in § 3 therefore does 
ve some importance. For, taking §$1 and 3 together, it is 
ovided that all associations and joint-stock companies having 
y of the powers or privileges of corporations not possessed by 
dividuals or partnerships shall be formed only under general 
S. 
But this, so far as we can see, was the only importance that it 
ad. 
The other places in Article VIII, outside of § 3 itself, where the 
ord “‘corporation’’ (or “incorporated”’) appeared were as follows: 
§ 2. Dues from corporations shall be secured by such individual 
ability of the corporators and other means as may be prescribed 
y law.” This would seem to be unimportant as it left the whole 
1atter to the legislature. 

“$4. The Legislature shall have no power to pass any act grant- 
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ing any special charter for banking purposes; but corporations 
associations may be formed for such purposes under general lay 
This adds nothing to § 1, except that corporations or associat} 
for banking purposes are not to be construed to be within the 
ception clause of $1 (‘‘except . . . where, in the judgment 0 
Legislature, the objects of the corporation can not be attai 
under general laws”). 

“§ 5. The Legislature shall have no power to pass any law sa 
tioning in any manner, directly or indirectly, the suspension 
specie payments, by any person, association or corporation issu; 
bank notes of any description.” 

“$7. The stockholders in every corporation and joint-ste 
association for banking purposes ... shall be individually 
sponsible, to the amount of their respective share or shares of st¢ 
in any such corporation or association.” 

“$9. It shall be the duty of the Legislature to provide for t 
organization of cities and incorporated villages, *.....27% 

Sections 5, 7 and 9 are plainly unaffected by the definition of § 

Therefore, except for § 3 itself, the definition of corporation 
§ 3 has a consequence only with respect to § 1; and the effect 
§1, read with §3, is only that all associations and joint-ste 
companies having any of the powers or privileges of corporatic 
not possessed by individuals or partnerships shall be formed und 
general laws, and not under special acts. 

It remains to consider § 3 itself. That section consisted of t 
parts. The first part provided that “the term corporation 
used in this article shall be construed to include all associatio 
and joint-stock companies having any of the powers or privilegé 
of corporations not possessed by individuals or partnerships. 
Then came the second part which provided: ‘And all corpor 
tions shall have the right to sue and shall be subject to be sue 
in all courts in like cases as natural persons.”’ 

Did this second part have the effect of giving to any associ 
tion or joint-stock company having any of the powers or privilege 
of corporations not possessed by individuals or partnerships 
right to sue and be sued in all courts as a legal unit? Suppose th 
legislature enacted a law that the shares of partners in that speci 
of partnership commonly known as a joint-stock company migh 
be transferable. Would the joint-stock company thereby become 


NEW YORK CONSTITUTIONS AND STATUTES 457 


titled under the Constitution to sue and be sued as a legal unit 
all courts? There would be no point in allowing it to sue and 
sued as a legal unit unless, at least for the purposes of suit, it 
re held that it had acquired rights or incurred obligations as a 
al unit. (See pp. 257-259.) And if it were held that, at least 
the purposes of suit, it had acquired rights or incurred obliga- 
ns as a legal unit, then a very broad grant of other corporate 
vantages would be predicated upon the mere grant of the ad- 
ntage of transferable shares. Such an interpretation of the 
vision borders upon the absurd. 

In Matter of the Empire City Bank,” the court said, with respect 
this second part of $3, that it “permits corporations to be 
ies to suits in justices’ courts, contrary to the rule which for- 
tly prevailed.” °° And we submit that the proper construction 
this second part of § 3, so far as it includes joint-stock companies 
associations by reason of the definition in the first part, was that 
ropriate legal proceedings might be taken in all courts. It 
ended the scope of the courts in which appropriate legal pro- 
dings might be taken, but it had no effect upon what legal 
ceedings were appropriate,—it had no effect upon the legal ca- 
city of a joint-stock company or association to be a party plain- 
or a party defendant. 

People ex rel. Winchester v. Coleman,”! the lower court com- 
nted adversely on Sandford v. Bd. Suprs.,?? and held that this 
stitutional definition of the term “corporation” did not apply 
erever “corporation’’ was used in a’statute. It said that the 
“corporation as used in this article” could not be extended 
the term ‘“‘corporation” when used elsewhere than in that article. 
In the argument on appeal,”* counsel for appellants contended 
at the joint-stock company in question possessed all the essential 
atures of a corporation ‘‘as the word is used in the Constitution 
id statutes of New York,” and cited the constitutional provision. 


19918 N. Y. 199, 217. 

See also Story v. New York Elevated R. R. Co., 3 Abb. N. C. 478; Van 
vanken v. Schenectady, 31 Hun, 516; Board of Education v. Board of Education, 
N. Y. App. Div. 355, 78 N. Y.S. 522. 

fa N. Y.S. 394, 398. 

2215 How. Pr. (N. Y.) 172. 

ai53 N.Y. 279; 31. N. EB. 96, 16 L. R. A. 183. 
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The court in affirming the judgment of the court below, consider 
at length the meaning of the word “corporation” as used in j 
taxing statule, but apparently thought that the argument bas 
on the constitutional provision was so devoid of force as not e 
to merit mention. 

We conclude that the only importance of this constitutio, 
provision was that the grant by the legislature of any advantag 
like the corporate advantages, must be made, if at all, by gene 
laws. 


III. Statutes relating to joint-stock companies and association 
passed after 1846. 

By §1 of chapter 258 of the Laws of 1849 it was provided 
follows: 

“Any joint stock company or association, consisting of sever 
more shareholders, or associates, may sue and be sued, in the nan 
of the president or treasurer, for the time being, of such joint sto 
company or association; and all suits and proceedings so prosecutet 
by or against such joint stock company or association, and t 
service of all process or papers in such suits and proceedings on t 
president or treasurer for the time being, of such joint stock co 
pany or association, shall have the same force and effect as regar 
the joint rights, property, and effects of such joint stock compa 
or association, as if such suits and proceedings were prosecute 
in the names of all the shareholders or associates, in the manner no 
provided by law.”’ 

Section 2 provided that suits should not abate by reason of tht 
death, removal or resignation of the officer, or the death or lege 
incapacity of any shareholder or associate during the pendent 
of such suits, and that the same might be continued by or again 
the successor of the officer. Section 3 provided that such ofli¢ 
should not be liable in his own person or property by reason of al 
suit in which he was nominal plaintiff or defendant, except as he wa 
liable as a shareholder. Section 4 provided that the Act show 
not be construed to deprive the plaintiff of the right, after obtain 
judgment against the company or association, of ‘suing all ¢ 
any of the shareholders or associates therein, individually, as nO 
provided by law, or of the right to proceed, in the first instane 
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inst the persons constituting any such joint stock company or 
ciation, in the manner now provided by law.”’ 

ection 5 provided that ‘‘nothing herein contained shall be con- 
ed to confer on the joint stock companies or associations men- 
ed in the first section of this act, any of the rights or privileges of 
orations, except as herein specially provided.” (Italics ours.) 

his statute was like the English statutes authorizing an officer 
the time being to be a representative party (p. 407). It did 
contain a “whether a member or not”’ clause, and was therefore 
e pre-1825 model. (See pp. 408-409.) 

y Chapter 245 of the Laws of 1854, it was provided: 

§ 1. Whenever in pursuance of its articles of association the 
erty of any joint stock association is represented by shares 
tock, it may be lawful for said associations to provide by their 
cles of association that the death of any stockholder or the 
gnment of his stock shall not work a dissolution of the associa- 
, but it shall continue as before, nor shall such company be 
olved except by judgment of a court for fraud in its manage- 
t or other good cause to such court shown, or in pursuance of 
articles of association. 

§ 2. Said association may also, by said articles of association, 
vide that the shareholders may devolve upon any three or more 
he partners the sole management of their business. 

§ 3. This act shall in no court be construed to give said associa- 
s any rights and privileges as corporations.” (Italics ours.) 

his statute made it clear that transferable shares were un- 
ectionable (see pp. 329-333), and it provided for an arrangement 
concentration of the powers of management which would be 
against the world (see pp. 338-340). 

y chapter 289 of the Laws of 1867, the purposes for which it 
uld be lawful for any joint-stock company or association to 
chase, hold and convey real estate were defined, and it was 
vided that ‘‘all conveyances of such real estate shall be made 
he president of such joint stock company or association, as such 
sident, and who, and his successors, from time to time, may 
, assign and convey the same, free from any claim thereon 
inst any of the shareholders, or any person claiming under 
m, or any or either of them.”’ 

his statute made it clear that it was unobjectionable to take 
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title to real estate in the name of a trustee (see pp. 337-338); 
it also obviated the necessity of any conveyance from one trys 
to a successor trustee. (See last three paragraphs of note 23 
p. 338.) 

The three statutes, taken together, dealt with the first, seco 
third and fourth of the advantages specified in Chapter I of Boo 
(pp. 17-28). The shares might be transferable; real property mi 
be owned by a trustee; the powers of management might be ¢ 
centrated; and there might be a representative party in 
against, or by, strangers. We submit that, in the light of 
history of these matters which has been given at length in prea 
ing pages, it becomes clear that these statutes did no more. T 
did not give either the fifth or the sixth advantage. 

There have been many cases arising under these statutes and th 
successors.”* Of the cases decided by the New York courts, 
discuss in the text of this chapter four cases,—Westcott v. Farg 
People ex rel. Platt v. Wemple,* People ex rel. Winchester v. Co 
man,” and Hibbs v. Brown."® In a subsequent chapter deali 
with taxation (pp. 580-647), we discuss two further cases,—Ma 
of Jones,” and Matter of Willmer.® We also in this chapter dise 
some cases, arising under these statutes, which were decided 
courts other than the New York courts. 


In Westcott v. Fargo, one of the plaintiffs was a shareholder 
the American Merchants’ Union Express Company, a joint-sto 
company. The plaintiffs delivered furs for transportation, t 
furs were lost, and the plaintiffs brought suit against Fargo, pre 
ident of the company. The defendant urged that, as Westcott W 
a member of the company, the action could not be maintai 
But the court held that it could be. 

Dwight, Commissioner, said (p. 548) that the inconvenience 


*4 For successor statutes see the Code of Civil Procedure, §§ 1919 e 8 
enacted in 1880; and the General Associations Law, Chapter 915 of the Lal 
of 1920. 

661 N. Y. 542, 19 Am. Rep. 300. 

S117 N.Y. 136,22 NoE, 1036; 6.1L. R.A. 308, 

7 133 N. Y. 279, 31 N. E. 96, 16 L. R. A. 183. 

2 190'N. Y. 167, 2 N, Es 1108, 

* 172 N. Y. 575, 65 N. E. 570, 60 L. R. A. 476, our p. 619. 

® 153 App. Div. 804, 138 N. Y. S. 649, our p. 621. 
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rule that one partner can not bring an action against himself 
his associates in a court of law had been avoided in England, 
respect to large unincorporated joint-stock companies, “by 
institution of a public officer to sue and to be sued on behalf of 
members of the association. In this case, care is taken to 
er the public officer the representative of the company as 
inct from the individuals composing it. Where this is done, 
| proceedings between the public officer and those individuals, 
ny of them, are theoretically as unobjectionable as are legal 
ceedings between incorporated companies and their share- 
ers.” He also said (p. 550): “The conclusion that the pres- 
t is, for the purpose of bringing actions, a corporation sole, is 
ified by the provision in the State constitution, article 8.” 
his opinion, we submit, shows (a) confusion of thought, 
a misunderstanding of the English authorities, (c) a misun- 
tanding of the New York Constitution; and involves (d) a 
struction of the statute which overrode the expressed intent 
he legislature. 
. The confusion of thought. Suppose there are a hundred 
ciates carrying on a business as partners. It is highly incon- 
ient to name all as plaintiffs, or to name and serve all as de- 
dants. The legislature enacts that the naming, or the naming 
serving, of an officer shall have the same effect as the naming, 
the naming and serving, of all the associates. In such case the 
cer is a representative party. What legal unit or units does he 
resent? The answer is that he represents the hundred asso- 
tes,—it is to, or against, them that rights of action have accrued 
342). 
ow suppose that these associates have named certain persons as 
stees, and that these trustees have made contracts, and that 
e legislature enacts that the officer may bring suit upon such 
tracts. In such case the officer is still a representative party. 
OP ents the trustees, as it is to the trustees that rights of 
tion have accrued (p. 408). 
In neither case is the officer a corporation sole. A legislature 
zy predicate a legal unit upon an office, and may vest the powers 
that legal unit in the officer for the time being. (See note 31 at 
344, and the text at p. 843.) In such case, there will be a cor- 
ration sole; a contract may be made with that legal unit when 
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A is the officer, and enforced by, or against, that legal unit y 
B is the officer. The corporation sole will not be a representa 
party. The rights or obligations will be its own rights or obj 
tions. 
A representative party and a corporation sole should not be ¢ 
fused, and the opinion in the principal case did confuse them, 4 
if the distinction between the two is kept in mind, it would g 
to be clear that what the legislature contemplated was not | 
rights and obligations should accrue to, or against, the office 
a corporation sole, but that rights and obligations should accrue 
or against, the associates, and that there should be a facile way 
which their rights or obligations might be enforced. 
Confusion of thought is further shown by the statement t 
the inconvenience of the rule that one partner can not bring 
action against himself and his associates in a court of law had b 
avoided in England, with respect to large unincorporated joi 
stock companies, “ by the institution of a public officer to suea 
to be sued on behalf of the members of the association. In this ca 
care is taken to render the public officer the representative of 
company as distinct from the individuals composing it.” (Ital 
ours.) The public officer was a representative party. What le 
unit or units did he represent? The commissioner said that t 
officer was the representative of the company, as distinct from: 
individuals composing it, but in the sentence immediately prec 
ing he said the officer sued on behalf of the members of the assoc 
tion. 
If the officer represents all the members, then difficulties ar 
when a member attempts to sue him, as the representative of a 
the members. The plaintiff will be suing himself, with other 
(See pp. 85-95.) These difficulties certainly can not be solved | 
reasoning that, as the officer represents the members, therefore 
represents the company as distinct from its members. 
The opinion, then, shows a confusion of thought in two respect 
a representative party is confused with a corporation sole; and 
party representative of the members is confused with a pat 
representative of the company as distinct from its members. 
b. The opinion also shows a misunderstanding of the Engli 
authorities. In England, the statutes prior to 1825 did not have 
“whether a member or not ” clause, and the courts had declined | 
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ply the statutes to suits between members.*t The New York 
tutes did not have this clause; and therefore, if the English 
ecedents were to be followed, the action could not be main- 
ined. 

The court cited eight English cases. Of these four will be found 
examination to decide only that, where unincorporated associates 
d named certain persons as trustees for them and rights of action 
d accrued to such trustees, the legislature had contemplated that 
e representative officer might bring legal proceedings to enforce 
e rights of such trustees.** (See our p. 408.) The remaining 
r cases were to the effect that the introduction of the ‘‘ whether 
member or not” clause, or equivalent words, did make the 
mpany a legal unit for the purpose of enabling it to sue its mem- 
rs.53 (See our pp. 409-412.) The commissioner showed no 
quaintance with Lord Eldon’s review of the legislation on these 
tters,** or of the English decisions which held statutes not 
plicable to legal proceedings between members where there was 
ta ‘“‘whether a member or not” clause. It was these decisions 
ich were in point. 

The result of the decision was to give the same effect to this 
tute as was given to the English statutes which had a “whether 
member or not” clause. The court thought it was following the 
glish decisions, but, instead, it was reaching a result directly 
posite to those decisions. 

ce. The opinion also shows a misunderstanding of the New York 
nstitution. The commissioner said that the conclusion that the 
esident was, for the purpose of bringing actions, a corporation 


31 Macmahon v. Upton, 2 Sim. 473, our p. 409; Guthrie v. Fisk, 3 B. & C. 
'8; Lindley, Companies, 6th ed., p. 759. 

32 Wills v. Sutherland, 4 Exch. 211; Skinner v. Lambert, 4 Man. & Gr. 477, 
19: Smith v. Goldsworthy, 4 Q. B. 430, our p. 408; Chapman v. Milvain, 5 
xch. 61. 

38 Reddish v. Pinnock, 10 Exch. 213, our p. 411; Ex parte Hall, 3 Deac. 
5; Harrison v. Brown, 5 De Gex & Smale, 728; Lawrence v. Wynn, 5 M. & 
7. 355 (debts had been incurred, and Parliament empowered the company 
) divide the debts amongst the partners in proportion to their shares, and 
rovided that if any partner did not pay his share “it should be lawful for 
1e secretary for the time being to sue for and recover such sum,” so that 
he legislative authority for a suit against a member was expressed). 

344 Van Sandau v. Moore, 1 Russ. 441, 458 et seq., cited in note 8 at our p. 409. 
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sole was fortified by the provisions in §§ 1 and 3 of Article 8 of; 
Constitution (our pp. 454, 455), and said (p. 550): “It is qu 
plain that the joint stock corporations [sic] organized under the J 
of 1849, and subsequent acts, have some of the powers or privile, 
of corporations not possessed by individuals or partnerships. ] 
power to sue and be sued in the name of their president, is one 
these. There are other powers of a similar nature, conferred 
them by statute.” 

But we have already considered at length the effect of 
constitutional provision, and have seen that the five words « 
used in this article” made it of little importance, and that it F 
forded no basis for holding that the constitution directed t 
courts to treat such a joint-stock company as a legal unit 
454-458). 

d. Moreover, the decision involved a construction of the statu 
which overrode the expressed intent of the legislature (see p. 48 
that “nothing herein contained shall be construed to confer « 
the joint stock companies or associations mentioned in the fir 
section of this act, any of the rights or privileges of corporation 
except as herein specially provided.” (Italics ours.) But the cou 
construed the statute to confer a corporate advantage, n 
specially provided. The statute did give the fourth of the a 
vantages which we have so often considered,—to wit, a facili 
in suits against, or by, strangers. But the statute did not gi 
the fifth advantage,—to wit, the treatment of the joint-sto¢ 
company as a legal unit so that a member might maintain a su 
against it, just as a shareholder May maintain a suit against ¢ 
corporation. To predicate the grant of the fifth advantage upo 
the grant of other advantages was to override the expressed inter 
of the legislature. 


= 


case of a suit against the association by a member. 

We state this subsequent legislation in some detail. Westcdl 
v. Fargo was decided in 1875, and at that time the pertinent legis 
lation was still the Chapter 258 of the Laws of 1849 which is giver 
above (pp. 458, 459). But in 1880 the form of the statute W 
changed. The pertinent legislation became §§ 1919 et seg. 


S26 
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Code of Civil Procedure.*» Then, in 1900, § 1919 was amended 
ding a provision for suit against a member. In 1920 the per- 
nt legislation became the General Associations Law, which 
wed the Code of Civil Procedure as amended in 1900. 

he General Associations Law provides: 

§ 12. An action or special proceeding may be maintained, by 
president or treasurer of an unincorporated association, con- 
ing of seven or more persons, to recover any property, or upon 
cause of action, for or upon which all the associates may main- 
such an action or special proceeding, by reason of their in- 
st or ownership therein, either jointly or in common. An 
on may likewise be maintained by such president or treasurer 
ecover from one or more members of such association his or 
r proportionate share of any moneys lawfully expended by 
association for the benefit of such associates, or to enforce 
lawful claim of such association against such member or 
bers. 

§13. An action or special proceeding may be maintained, 
inst the president or treasurer of such an association, to re- 
er any property, or upon any cause of action, for or upon 
ch the plaintiff may maintain such an action or special pro- 
ing, against all the associates, by reason of their interest or 
ership, or claim of ownership therein, either jointly or in 
mon, or their liability therefor, either jointly or severally.” 
lics ours.) 

hat an action might be maintained against a member goes 
to the amendment to § 1919 of the Code of Civil Procedure 
e in 1900. This amendment shows that the legislature re- 
ed it to be necessary to pass such a further provision in order 
t a suit might be maintained against a member. The legis- 
re in 1900 followed the English 1825 model fo that extent. 

ut there is no “likewise” provision in § 13 dealing with suits 
a member corresponding to the “likewise” provision in § 12 
ling with suits against a member. The omission is significant. 
The decision in Westcott v. Fargo was not confirmed by the 
islature. On the contrary it seems to us to have been negatived 
the legislature. 


> Chapter 178 of the Laws of 1880. 
Chapter 915 of the Laws of 1920, 
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We see, therefore, that in 1880, not long after the decisigy 
Westcott v. Fargo, the form of the statute was changed, and ¢ 
under the terms of the new statute it was made very plain that 
representative party might sue or be sued only in cases wh 
all the associates might have sued or been sued. Then comes 
1900 amendment, authorizing suit against a member. And y 
that the statute stops. The statute provides for three thir 
(1) a representative party plaintiff in suits against strange 
(2) a representative party plaintiff in suits against a mem 
(the “likewise” provision in § 12); (3) a representative pa 
defendant in suits by a stranger. The statute does not proy 
a fourth thing,—to wit, a representative party defendant in s 
by a member. It is well settled that a plaintiff can not maint 
an action against himself and others (pp. 85-95), and § 13 o 
provides that an action may be maintained against the officer “upg 
any cause of action, for or upon which the plaintiff may maint 
such an action or special proceeding, against all the associates 
It seems to us to be by no means clear that Westcott v. Fargo is 
safe guide as to what the New York law now is. 


Before closing the discussion of Westcott v. Fargo, another p 
of the opinion should be considered. 
The court, in support of its decision, said (p. 551): “It wor 
have been much to be regretted had the result been differet 
since stockholders in these large companies would have bee 
in that case, practically debarred from making use of the 
facilities which they supply to commerce. It is plainly for t 
interest of the companies themselves, that they should be liabl 
to such actions, otherwise it would be undesirable for men of. 
tensive business to become owners of their stocks, as being tl 
deprived of the power of holding them liable to immediate @ 
prompt payment for losses of goods under the companies’ 

This thought merits careful consideration. 

When a few men join together as partners to carry on a busine 
the general rule that a single partnership matter can not be 1 
sulated and suit maintained thereon would be recognized 
most (if not all) business men as a good general rule. The mule 
tends to make partners compose their differences; they are m 
to rush to court as strangers may. One of the prominent cha 
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ristics of an ordinary partnership is that there is a delectus 
onarum. ‘The partner chooses his copartners; the partners 
to co-operate and trust each other; and, if the fact proves 
e that they can no longer trust each other to do the fair thing, 
there might as well be a dissolution and general accounting. 
ut when the business organization is not an ordinary part- 
hip but a joint-stock company the situation is very different. 
shares are transferable,—the delectus personarum is gone. 
shareholders do not rub shoulders as ordinary partners do, 
, on the contrary, the powers of management are concentrated 
few persons. Contrasting all joint-stock companies with 
rdinary partnerships, the probability that the managers will 
ntarily do the fair thing by a shareholder, in case a dispute 
s, is less than the probability that partners will do the fair 
g by each other in case a dispute arises. 
hat being so, the courts might well incline, in dealing with joint- 
companies, to allow a single matter to be insulated and suit 
tained thereon. 
ssume that a court was willing to do this. There are excep- 
al cases, even with respect to ordinary partnerships, where a 
le matter is insulated. (See the second and third paragraphs 
ote 18 at p. 23.) But in such case it is just as necessary that 
he partners should be before the court as in a case where there 
general accounting. Therefore, even if in dealing with joint- 
companies the courts were willing to insulate a single matter, 
ould still be necessary for the complaining shareholder to 
g suit against all the other shareholders. 
ssume that the legislature has passed no statute authorizing 
in such a case against a party representative of all the other 
eholders. May a court properly on its own motion allow a suit, 
e articles of association of the joint-stock company so provide? 
aps a court would give effect to an agreement that, if only 
or some of the other shareholders were named they would not 
din abatement, but it is pretty clear on the authorities that the 
tts would not give effect to a provision that the holder of an 
e for the time being should be the representative of all the 
: shareholders (pp. 344-347, 352). 
Westcott v. Fargo, however, we do not reach such a question. 
> plaintiff did not claim that there was any agreement in the 
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articles of association authorizing his suit against a representa; 
party. His claim was that he could sue a representative pg 
because there was a statute authorizing a suit in that form, 
based his right, not on any agreement between the sharehold 
but on the statute. 

Then necessarily the problem narrows to determining the ge 
of the statute. And we think, for the reasons stated above, { 
the statute in question did not authorize, in a suit by a sharehol 
-a party defendant who should be the representative of all the sh 
holders other than the plaintiff. What some other statute m 
conceivably have authorized was not pertinent to the decision 
Westcott v. Fargo. 

And there is another consideration which seems to us of gi 
weight: 

We have from time to time noted that, when men join toget 
to accomplish a purpose, there are two familiar methods of thoug 
One method is to think of them as so many individuals who 
quire and incur their joint rights and obligations; another meftl 
is to think of them as members of a composite unit which acqu 
and incurs its rights and obligations (p. 1). If there is only a sm 
number of associates we think that the mode of thought wh 
emphasizes the fact that there are so many individuals, ¥ 
acquire and incur their joint rights and joint obligations, is m 
familiar than the mode of thought which merges them int 
composite unit which acquires and incurs its rights and obligatio 
But as the number increases we think that the second mode 
thought becomes the more familiar. 

Just how large the number must be in order that the secdl 
mode of thought should be the more familiar to most perst 
it is difficult, if not impossible, to say.. The New York statt 
we are considering dealt with seven or more associates; the E al 
statutes as to compulsory incorporation dealt, for most purpos 
with twenty associates (p. 369). 

In the American Merchants’ Union Express Company 
joint-stock company in Westcott v. Fargo), the number of sha 
holders was probably so large that the second mode of thoug 
would be the more familiar to most persons. Let us assume thi 
Then if this business unit is not treated as a legal unit there ¥ ! 
be a divergence between business conceptions and legal conceptio 
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such a result is regrettable. With that thought, we are in 
ty accord. 

is desirable that such a business unit should be a legal unit. 
does that justify a court in holding that it is a legal unit with- 
legislative sanction therefor? 

e submit that it does not. The legislatures have been fully 
re that it is to the advantage of business associates to be 
ted as members of a legal unit. They have not been unre- 
sive to business needs, and have (certainly since the middle 
he nineteenth century) been very liberal in providing a means 
hich business associates may become members of a legal unit. 
y have done this by special and general acts creating or au- 
izing the formation of corporations. 

ut—and we emphasize the ‘‘but’’—they have provided this 
ns on terms. The statutes dealing with the formation and 
ation of corporations must be complied with. We rely in 
on this steadily maintained policy for our conclusion that 
the intent of legislatures to keep to themselves the decision 
o when bodies of men are to be treated as legal units. (See 
2.) 

ome legislatures have, in addition to passing corporation laws, 
n willing to give to unincorporated associates some advantages 
roximating some corporate advantages. The New York stat- 
S we are considering are an example. These statutes gave 
ain advantages, and they gave them, so to speak, gratis. If 
iness associates wanted to be incorporated, they must comply 
h terms,—they must pay the fee which the legislature pre- 
bed, and they must conform to the regulations which the 
slature from time to time prescribed. If business associates 
re unwilling to comply with those terms, the legislature never- 
less was willing that they should enjoy cerlain advantages 
» some corporate advantages. But the legislature was careful 
limit the scope of those gratis advantages; it provided that 
: statute should not be construed to confer “any of the rights 
privileges of corporations, except as herein specially provided” 
459). 

Now, if in the case of the American Merchants’ Union Express 
mpany we have a business unit which is not treated as a legal 
it, the blame for that undesirable result rests wholly upon 
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the associates themselves. They had not been willing to cor 
with the laws dealing with the formation and regulation of 
porations. They had chosen, so to speak, to conduct a |, 
business on the cheap. They had chosen to go ahead, witk 
compliance with the corporation laws, and to get what they coyk 
under the gratis statutes. 

We see no justification for a court’s stretching the scope of 
gratts statutes, so that the associates were given an advantage wl 
they might have obtained by incorporation but which they | 
not been given under the terms of these statutes, if constr 
according to the legislative command. 


In People ex rel. Platt v. Wemple,*’ the legislature had pas 
an act imposing a tax upon “‘every corporation, joint-stock e¢ 
pany or association whatever now or hereafter incorporated 
organized under any law of this state.’ A joint-stock comp; 
called the United States Express Company was formed, just pt 
to the time that Chapter 245 of Laws of 1854 (p. 459) took efie 
to continue till 1864, and later this time for continuance 1 
extended to 1884, and then to 1904. The proceedings to re 
the tax were brought in the name of an officer according to | 
procedure authorized by the Act of 1849. 

The court, speaking by Danforth, J., held that the tax 4 
properly imposed, saying (pp. 147, 149): “The word ‘incorporate 
as here used, is not to be taken in a technical or restricted meat 
and confined to an association brought into being according 
the formula of a statute, but as including any combination 
individuals upon terms which embody or adopt as rules or regu 
tions of business the enabling provisions of the statutes. In t 
case before us the agreement, which brought many persons in 
one artificial body, was so framed as to accomplish that end, at 
in proposing to conduct its affairs by the power given to it 
the mode prescribed by the legislature, they must be deemt 
for the purposes of the act in question, to be incorporated, th 
is, formed or united under the law of the state whether the artifice 
body be termed a corporation, a joint-stock company, or asi 
ciation... . It is not an answer to the operation of the statut 
that the*agreement constituting the joint-stock association W 

117 Ni Y. 136, 22 N. E. 1046, 6 L. R. A. 303. 
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ared antecedent to the time when it took effect. It is enough 
t the powers which it provided for and assumed to exercise 
e thereby ratified and made valid. Thenceforth it acted under 
by virtue of the statute.” 

concurred; Andrews, J., in the result. 

Il that it was necessary to decide to reach the result was that 
United States Express Company was a joint-stock company or 
jation organized under a law of New York, and it would seem 
e clear that it was. 


People ex rel. Winchester v. Coleman,*® the legislature had 

sed an act imposing a tax upon “‘all monied or stock corporations 

iving an income or profit from their capital or otherwise.” A 

was claimed from a joint-stock company called the National 

ress Company, formed in 1853. The proceedings to resist the 

were brought in the name of an officer according to the procedure 

horized by the Act of 1849. 

he court, speaking by Finch, J., held that the tax was mo/ prop- 

imposed. It said that the company was formed as a joint-stock 

pany or association in 1853 by a written agreement of eight 

ividuals with each other, the whole force and effect of which, in 
stituting and creating the organization, rested upon the common- 
rights of the individuals and their power to contract with each 
er; that by Chapter 258 of the Laws of 1849 the legislature had 
licitly recognized the existence and validity of such organiza- 
ns, founded upon contract and evolved from the common-law 
hts of the citizens, had given facilities for suing and being sued, 
t had by § 5 of such act explicitly disclaimed any purpose of 
nverting such joint-stock associations into corporations. 

The court further said (p. 282) that, since the organization of 
e company, the legislature, while steadily preserving the distinc- 
Zz of names, had with equal persistence confused the things by 
literating substantial and characteristic marks of difference, 
until it is now claimed that the joint-stock associations have 
rown into and become corporations by force of the continued be- 
owal upon them of corporate attributes. It is said, and very 
robably correctly said, that the legislature may create a corpora- 
ion, without explicitly declaring it to be such, by the bestowal of a 
#8 133 N. Y. 279, 31 N. E. 96, 16 L. R. A. 183, Warren Cases Corp. 99. 
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corporate franchise or corporate attributes, and the cases of bank 
associations are referred to as instances of actual occurrence, . 
It is added that such result may happen even without the le 
lative intent, and because the gift of corporate powers and att 
butes is tantamount to a corporate creation.” 
The court then noted the argument made for the state tha 
series of statutes (chiefly those set forth at pp. 458-460) had end 
in the gift to joint-stock associations of every essential attrib 
possessed by and characteristic of corporations; that the lines 
distinction between the two, however far apart in the beginni 
had steadily converged until they had melted into each other a 
become identical, and that no reason remained why joint-stoc 
associations should not be in all respects treated and regarded 
corporations, and said (p. 283): “Some of this contention is try 
The case of People ex rel. Platt v. Wemple (117 N. Y. 136), sho 
very forcibly how almost the full measure of corporate attribut 
has, by legislative enactment, been bestowed upon joint-stock ass 
ciations, until the difference, if there be one, is obscure, elusive ar 
difficult to see and describe. And yet the truth remains that ¢ 
along the line of legislation the distinctive names have been retaine 
as indicative and representative of a difference in the organizatiol 
themselves. As recently as the acts of 1880 and 1881, which forme 
the subject of consideration in the Wemple case, the legislatun 
dealing with the subject of taxation and desiring to tax busines 
and franchises, imposed the liability upon ‘every corporation 
joint-stock company or association whatever now or _hereafte 
incorporated or organized under any law of this state.’ It | 
significant that the words ‘or organized’ were inserted by amend: 
ment, and evidently for the understood reason that joint-stock com 
panies could not properly be said to be ‘incorporated’ but might 
be correctly described as ‘organized’ under the laws of the state 
“This persistent distinction in the language of the statutes I shoula 
not be inclined to disregard or treat as of no practical consequence, whe 
secking to arrive at the true intent and proper construction of the statute 
even if I were unable to discover any practical or substantial differen 
between the two classes of organizations upon which it could rest, @ 
out of which it grew, for the distinction so sedulously and persiste 
observed would strongly indicate the legislative intent, and so the corres 
construction.” (Italics ours.) 
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he court then said (pp. 284 to 287) that there was an original 
inherent difference between the corporate and joint-stock 
panies known to the law,—that the creation of the corporation 
ges in the artificial body and drowns in it the individual rights 
liabilities of the members, while the organization of the joint- 
k company leaves the individual rights and liabilities unim- 
ed and in full force. Take liabilities. The corporation alone 
able for its debts, unless there is some explicit statutory com- 
d to the contrary. ‘Ordinarily, these individual liabilities 
t upon other than common-law conditions, and make the cor- 
tors rather sureties or guarantors of the corporation than 
inal debtors, since in general their liability arises after the usual 
edies against the corporation have been exhausted. But where 
is not so, the invariable truth is that the creation of the cor- 
tion necessarily destroys the common-law liability of the indi- 
al members for its debts, and requires at the hands of the 
ting power an affirmative imposition of new personal liabilities 
specific retention of old ones from the destruction which would 
rwise follow. 
Exactly the opposite is true of joint-stock companies. Their 
ation destroys no part or portion of their common-law liability 
the debts contracted. Those debts are their debts for which they 
t answer. Permission to sue their president or treasurer is only 
mvenient mode of enforcing that lability, but in no manner 
tes or saves it. 
The statute of 1853 did interfere with it. That act required 
he first instance a suit against the president or treasurer, and so 
reliminary exhaustion of joint property. But that act was 
al, and determined the procedure. It suspended the common 
right, but recognized its existence. We so held in Witherhead v. 
(4 Abb. Ct. App. Dec. 628), and at the same time said that 
associations were not corporations but mere partnership con- 
ns. Even that mode of procedure has been modified by the Code 
1922, 1923), so that the creditor at his option may sue the asso- 
tes without bringing his action against the president or treasurer. 
“These last and quite recent enactments show that the legislative 
ent is still to preserve and not destroy the original difference 
ween the two classes of organizations; lo maintain in full force the 
wmon-law liability of associates and not to substitute for it that 
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of corporators; and preserving in continued operation that nor 
and distinctive difference, to evince a plain purpose not to me 
the two organizations in one or destroy the boundaries which gg 
rate them. That intent, once clearly ascertained, determines the ¢ 
struction to be adopted, and may be the only reliable test in view of 
power of the state to clothe one organization with all the attribute 
the other. 

“The drift of legislation has been to lessen and obscure the or 
nal and characteristic difference. On the one hand corporatio 
have been created with positive provisions retaining more or 
the individual liability of the members, and on the other the joi 
stock companies have been clothed with most of the corporate 
tributes, but enough of the original difference remains to show tl 
our legislation not only carefully preserves the distinction of name 
but sufficient, also, of the original difference of character and quali 
to disclose a clear intent not to merge the two. 

‘‘We may thus see upon what the legislative intent to presen 
them as separate and distinct is founded and what distingui 
characteristics remain. The formation of the one involves t 
merging and destruction of the common-law liability of the met 
bers for the debts, and requires the substitution of a new or rete 
tion of the old liability by an affirmative enactment which avol 
the inherent effect of the corporate creation; in the other, # 
common-law liability remains unchanged and unimpaired and nee 
ing no statutory intervention to preserve or restore it; the debt 
the corporation is its debt and not that of its members, the debt 
the joint-stock company is the debt of the associates however € 
forced; the creation of the corporation merges and drowns th 
liability of its corporators, the creation of the stock company leat 
unharmed and unchanged the liability of the associates; the one deri\ 
its existence from the contract of individuals, the other from t 
sovereignty of the state. 

“The two are alike but not the same. More or less, they 
upon and overlap each other, but without losing their identi 
and so, while we can not say that the joint-stock company is 4 (0 
poration, we can say as we did say in Van Aernam v. Bleistein (It 
N. Y. 360), that a joint-stock company is a partnership with some 
of the powers of a corporation. Beyond that we do not think it 
our duty to go.” (Italics ours.) 
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his is, we think, the clearest and ablest opinion that has been 
vered with respect to the statutes we are considering. 

‘he question was whether the organization was a “‘corporation”’ 
hin the meaning of the taxing statute. The court concluded that 
id not fall within the scope of that term. And the ratio decidendi 
that a decisive test was found in the intent of the legislature, 
wn in other statutes, that the obligations incurred in the conduct 
he business of a joint-stock association should be the obligations 
hem, the associates, and not of it, the association. 

he court thought that this fact, coupled with the phraseology 
he pertinent statutes, evidenced a clear intent on the part of the 
slature to preserve the distinction between corporations and 
t-stock associations. 

his decision by the New York Court of Appeals is in harmony 
h the decision of the Supreme Judicial Court of Massachusetts 
liver v. Liverpool &c. Insurance Company.® 

he opinion does not shake the result reached in People ex rel. 
it v. Wemple,° but it undermines the reasoning of the court in 
t case. The reader will recall that in that case the statute im- 
ed a tax upon “‘every corporation, joint-stock company or asso- 
ion whatever now or hereafter incorporated or organized under 
law of this state,” and in the Coleman case the court said: “It 
ignificant that the words ‘or organized’ were inserted by amend- 
nt, and evidently for the understood reason that joint-stock 
panies could not properly be said to be ‘incorporated’ but 
ht be correctly described as ‘organized’ under the laws of the 
te.” In the Coleman case the court simply concurred in the 
ult of People ex rel. Platt v. Wemple; this was the position taken by 
t very strong judge, Judge Andrews, when the Wemple case was 
ided. 

its reasoning in the Coleman case, the court gave full recogni- 
n to the fact that there are two roads—the direct and the round- 
out—by either of which the legislature may proceed in giving 
rporate advantages; that it is for the legislature, and not the 
urt, to decide which road shall be taken; and that the proper 
ction of the court is simply to ascertain the intent of the legisla- 
re and to give effect to that intent. 


39100 Mass. 531, our p. 412. 
#117 N. Y. 136, 22 N. E. 1046, 6 L. R. A. 303, our p. 470. 
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Let us pause here a moment and look back to the reasoning 
Mr. Justice Miller when the Liverpool Insurance Co. case! , 
before the Supreme Court of the United States (pp. 418-4) 
and contrast his reasoning with the reasoning of Judge Finch jn: 
Coleman case. 

These two judges—both of them among the strongest jud 
this country has produced—were not in agreement as to the pro 
mode of approach to the problem whether a legislature has, by 
particular statute or statutes, created a corporation. One meth 
is to inquire only whether the legislature has granted advantag 
like some advantages which follow when a legislature treats a bo 
of men as a legal unit. That was the mode adopted by Mr. Justi 
Miller. The other mode is to recognize that it is within legislati 
competence (unless there is some constitutional provision to th 
contrary) to travel the roundabout road if it desires to do so, an 
therefore to inquire whether the intent of the legislature was (g 
to treat a body of men as a legal unit, or (b) to give to associates 
without treating them as members of a legal unit, advantages lik 
those that would have followed if they had been treated as a leg 
unit. That was the mode adopted by Judge Finch. 

We believe that, although Mr. Justice Miller’s mode of approat 
is attractive at first thought, due reflection will show that Judg 
Finch’s mode of approach is the only mode consistent with a props 
attitude by the court toward the legislature. Judge Finch sough 
to ascertain “‘the legislative intent, and so the correct construction. 

With respect to the questions presented by the Liverpool Insuram 
Co. and Coleman cases, we submit: 

1. The term “corporation,” as applied to a body of men, had 
well-defined meaning at the common law. It meant a body of me 
that was treated as a legal unit for all purposes while engaged i 
authorized undertakings. (See p. 422.) 

(In passing, we may note that the term “corporation” usual 
connotes a body of men. But there are cases where it does not 
and these are considered in the chapter on “Legal units whic 
are neither human beings nor bodies of human_ beings, 
pp. 841-846.) 

2. It is within legislature competence (unless there is some 
constitutional provision to the contrary) to give to associates 

“110 Wall. (U. S.) 566, 19 L. Ed. 1029, 
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hout treating them as members of a legal unit, advantages like 
se that would have followed if they had been treated as members 
a legal unit. 

. In construing the word “corporation”? when found in a 
itute, it is the duty of the court to inquire whether the legislature 
ich passed the statute used the word in its common-law meaning, 
in some broader meaning. 

. Ifa legislature has used the word “corporation” in its common- 
meaning in a particular statute (say, a taxing statute), and 
n the further question arises whether by one or more other 
tutes a legislature has created a corporation, in the common- 
meaning, the terms of such other statute or statutes may be 
h that it becomes the duty of the court patiently to inquire 
ether it was the intent of the legislature (a) to treat a body of 
n as a legal unit, or (b) to give to associates, without treating 
m as members of a legal unit, advantages like those that would 
e followed if they had been treated as members of a legal unit. 

. It is the duty of the courts to give effect to the intent of the 
islature (unless such intent violates some constitutional provi- 
n) on the questions mentioned in points 3 and 4, even if the court 
of opinion that a wiser legislature would not have had such an 
ent. 


In Hibbs v. Brown,* coupons originally attached to a bond be- 
ging to the plaintiff were stolen, and thereafter came into the 
ssession of the defendants who were bona fide purchasers. Now 
is familiar law that, as a general rule, a thief can not give a good 
e even to a bona fide purchaser, but that there is a very important 
ception to this general rule with respect to currency and nego- 
ble instruments. The plaintiff claimed that the coupons in 
estion came within the general rule, and the defendant claimed 
at they came within the exception. The court held that the 
ture of the coupons did not differ from the nature of the bond to 
ich they were attached, and the probing question therefore was 
hether this bond was a negotiable instrument. 

The bond was issued in the name of the Adams Express Com- 
ny. The associates in the business carried on in this name had 
t complied with the laws dealing with the formation of corpora- 
42190 N. Y. 167, 82 N. E. 1108, Warren Cases Corp. 63, 
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tions. They were unincorporated associates,—members of { 
species of partnership commonly known as a joint-stock compar 

The bond was one of a large issue, secured by a trust indent, 
pledging specified property. According to the terms of the bo 
“no present or future shareholder, officer, manager or trustee of # 
Express Company shall be personally liable as partner or othery 
in respect to this bond or the coupons pertaining thereto, but t 
same shall be payable solely out of the assets assigned and trag 
ferred to the said Trust Company or out of other assets of ¢ 
Express’ Company.” 

The Negotiable Instruments Law** contained the following pr 
visions: 

“$20. Form of negotiable instrument.—An instrument to ] 
negotiable must conform to the following requirements: 

“1. It must be in writing and signed by the maker or drawer; 

“2. Must contain an unconditional promise or order to pay 
sum certain in money; 

“3, Must be payable on demand, or at a fixed or determinabl 
future time; 

“4. Must be payable to order or to bearer; and 

‘5. Where the instrument is addressed to a drawee, he must b 
named or otherwise indicated therein with reasonable certainty. 

“§ 22. When promise is unconditional.—An unqualified order ¢ 
promise to pay is unconditional within the meaning of this ad 
though coupled with: 

“1. An indication of a particular fund out of which reimb 
ment is to be made, or a particular account to be debited with th 
amount; or 

“2. A statement of the transaction which gives rise to the instru 
ment. : 

“But an order or promise to pay out of a particular fund is no 
unconditional.” 

The Court of Appeals decided that the bond was negotiable, bu 
the judges differed as to the reasons which justified this decision 
Few decisions in business law have provoked so much discussion. 

We submit that a decision opposite to that made by the cour 
would have been a sounder decision. The bond, in order to Di 
negotiable, must have contained “an unconditional promise” 

8 Ch, 612 of Laws of 1897, 
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the amount of the bond, and we believe that it contained no 
promise. We believe (1) that it was the obligation of unin- 
rated associates; and (2) that a promise by them to pay the 
out of some only of their assets was not ‘‘an unconditional 
ise’ within the meaning of the Negotiable Instruments Law. 
partners make a bond for a certain amount of money, but 
ulate that the holder shall look for satisfaction only to their 
nership assets, they have not made an unconditional promise 
ay the amount of the bond. It is a promise to pay, on condi- 
that partnership assets shall prove to be sufficient to make the 
ent. And it is equally true that if partners in that species of 
nership commonly known as a joint-stock company make a 
for a certain amount of money, but stipulate that the holder 
look for satisfaction only to their company assets, they have 
made an unconditional promise to pay the amount of the bond. 
a promise to pay, on condition that company assets shall prove 
e sufficient to make the payment. 


e have said above that the judges differed as to the reasons 

ch justified the decision, and that the decision has provoked 

h discussion. We will state and consider seven arguments 

have been made to support the decision: 

he first is that, even if the Adams Express Company were not a 

] unit, nevertheless the promise made in the name of the Adams 

ress Company was “‘an unconditional promise” within the 

ing of the Negotiable Instruments Law. 

he second is that the Adams Express Company was a legal unit 

the purposes of the Negotiable Instruments Law, owing to a 

vision in § 2 of that Law. 

he third is that the Adams Express Company was a legal unit 

force of the New York statutes relating to joint-stock companies 

associations. 

he fourth is that the Adams Express Company was a legal unit 

force of the New York statutes relating to joint-stock companies 
associations, and of the New York Constitution. 

The fifth is that the clause limiting (or eliminating) the liability 

the shareholders ought to be stricken down in order to preserve 

2 validity of the bonds. 

The sixth is that the clause limiting (or eliminating) the liability 
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of the shareholders ought to be stricken down on grounds of pj 
policy. 

The seventh is that a decision that the bond was non-negoti, 
would have caused loss to the holders of securities of a sin 
character. 


The first argument to be considered is that, even if the Ade 
Express Company were not a legal unit, nevertheless the pror 
made in the name of the Adams Express Company was “an 
conditional promise” within the meaning of the Negotiable 
struments Law. 

But the statute requires an unconditional promise, and a pror 
involves a promisor. The promise must have legal significar 
must be enforcible in a court, and therefore must be made hi 
promisor or promisors having legal capacity to incur an obligati 
In other words, it must be made by a legal unit or units. Negotia 
instruments are obligations enforcible in courts of law, and, wi 
the statute requires a promise, it requires a promise by some le 
unit or units. We do not believe that an argument to the contre 
is entitled to prolonged consideration. If the Adams Express Ce 
pany was not a legal unit, the promise was made by them, 1 
associates. 

In the discussion that has been provoked by the decision a go 
deal has been said about the meaning of the words “out of ap 
ticular fund” in § 22. But § 20 is the more important of the t 
sections. That section contains an imperative, unambiguous 
quirement that there must be “an unconditional promise.” Ther 
is nothing in § 22 to weaken this. Therefore, however the wor 
“out of a particular fund” in § 22 are interpreted,‘! we come ba 


‘As a matter of fact, the courts have steadily held that an instrume 
to be negotiable must be made upon the general credit of the promisor al 
they have spoken of a promise to pay out of a particular fund as an exam 
of a case where it was not so made. As far back as 1771 the court said 
Dawkes v. Lord De Lorane, 3 Wils. 207, that “the instrument or writing, whl 
constitutes a good bill of exchange, according to the law, usage and custo 
of merchants, is not confined to any certain form or set of words, yet it mt 
have some essential qualities without which it is no bill of exchange; it mi 
carry with it a personal and certain credit given to the drawer, not coniiml 
to credit upon any thing or fund; it is upon the credit of a person’s hand, as @ 
the hand of the drawer, the indorser, or the person who negotiates it: he t 
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he requirement that there must be “‘an unconditional promise.” 
we submit that a promise by them, the associates, to pay, 
ondition that certain of their assets shall prove to be sufficient, 
not properly be said to be an unconditional promise within the 
ing of § 20. 
here are passages in the opinion of Hiscock, J., that would lend 
port to the thought that, although strictly there was a condition 
the promise to pay, nevertheless such condition was so un- 
ortant that it might be disregarded, and so the promise be 
ed unconditional within the meaning of the law. Thus he 
e of the exemption clause as “‘a clause cutting off some utterly 
nsequential liability” (p. 173). But is this justifiable? In a 
icular case, the public might be so well satisfied with the other 
edies that bondholders would have that they would not care 
ther they could reach ali the assets of the associates or not. 
that certainly could not be said with respect to all joint-stock 
panies. And we believe that there are at least some careful 
stors as to whom it could not be said with respect even to such 
rosperous company as the Adams Express Company; if the 
eholders are not exempt, then all those who were shareholders 
e time the bonds were issued are liable, and they do not cease 
e liable when they transfer their shares (p. 22); this gives 
t strength to the bonds. Persons may be willing to buy bonds 
a price) even if they do not have such great strength, but that 
ot equivalent to saying that buyers do not care whether they 
e that strength or not. The liability of the shareholders is not 
“utterly inconsequential liability.” 
oreover, even if we assume that there may be cases where the 
dition might be dismissed as negligible, it would follow that, if 
negotiability of such bonds is to depend on whether it may be 
missed as negligible, the court must with respect to each issue of 
h bonds be satisfied (either by taking judicial notice of the finan- 


ym such bill is made payable or indorsed, takes it upon no particular event 
vontingency, except the failure of the general personal credit of the persons 
wing or negociating the same.” (Italics in the original.) 

ee, accord, Carlos v. Fancourt, 5 D. & E. 482; Tomlin v. Neale, 76 Cal. 
). 726, 731, 245 Pac. 800, 801; Allison v. Hollembeak, 138 Ta. 479, 114 N. W. 
9; Liberty State Bank v. Metropolitan Church Ass’n, 154 Minn. 248, 191 
W. 414; Munger v. Shannon, 61 N. Y. 251. 
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cial standing of the company or by an inquiry) that it may prof 
be so dismissed. To make the negotiability of an instrun 
depend upon such an extrinsic fact is wholly inconsistent with 
general policy of the law that the question whether an instrun 
is, or is not, negotiable may be determined by an inspection of 
instrument itself. 

We conclude that, if the Adams Express Company were n 
legal unit, then the bond did not contain an unconditional prot 
within the meaning of the Negotiable Instruments Law. 


The second argument is that the Adams Express Company w; 
legal unit for the purposes of the Negotiable Instruments L 
owing to a provision in § 2 of that Law. 

To test the soundness of this argument we should have befor 
all the provisions of that section. It was as follows: 

§ 2. Definition and meaning of terms.—In this Act, unless 
context otherwise requires: 

“ Acceptance’? means an acceptance completed by delivery 
notification. 

“Action” includes counterclaim and set-off. 

“Bank” includes any person or association of persons 
on the business of banking, whether incorporated or not. 

‘“‘Bearer”’ means the person in possession of a bill or note whic 
payable to bearer. 

“Bill” means bill of exchange, and ‘“‘note’’ means negotia 
promissory note. 

“Delivery”? means transfer of possession, actual or constructiV 
from one person to another. 

“Holder” means the payee or indorsee of a bill or note, who is 
possession of it, or the bearer thereof. 

“Indorsement”” means an indorsement completed by delivery 

“Instrument”? means negotiable instrument. 

“Tssue”’ means the first delivery of the instrument, complete 
form to a person who takes it as a holder. 

“Person” includes a body of persons, whether incorporated or! 

“Value” means valuable consideration. 

“Written” includes printed, and “writing” includes print. 

When we see the provision that “person” includes a body 
persons, whether incorporated or not, in its context, we see that 
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imply one item in a section which was intended to define words 
hat thereafter in the body of the Act shorter expressions could 
sed than would have been requisite if these definitions had not 
n made. The section was intended to aid the drafting of the 
through the use of short expressions. It was not intended to 
t a change in the substantive law. 

here is a short expression “person,” and, by force of § 2, this 
rt expression may be used as the equivalent of ‘individual, 
rporated body of persons, and unincorporated body of persons.” 
hus in § 3 it was provided that “the person ‘primarily’ liable 
instrument is the person who by the terms of the instrument 
bsolutely required to pay the same.”’ By force of § 2 this is 
ivalent to “The individual, incorporated body of persons or 
corporated body of persons ‘primarily’ liable on an instru- 
t is the individual, incorporated body of persons or unincorpo- 
body of persons who by the terms of the instrument is abso- 
ly required to pay the same.” 

ow the common law is that when there is a note issued in the 
e of a partnership or joint-stock company the obligation is the 
ct primary obligation of the persons who have joined together 
e partnership or joint-stock company. It is true that the 
s freely use the expressions ‘“‘a partnership” and “a joint- 
company,” and that gives, perhaps, some basis for the con- 
ion that the use of such language shows that the courts are 
ing of the partnership or joint-stock company as a legal unit. 
it is a very slender basis, and an examination of the authorities 
shown us that it is an inadequate basis to support such a con- 
ion. (See pp. 137-139.) 

ow if a legislature provides that “‘an unincorporated body of 
ns” shall be liable under certain circumstances, does this show 
tent to change the common law and to treat the unincorporated 
as a legal unit so that it, not they, shall be liable? 

hat is the probing question. We believe that a legislature may 
frequently does use expressions like “a partnership” or “a 
t-stock company” or “an unincorporated body of persons”’ 
ano more intent to treat the partnership or joint-stock company 
inincorporated body of persons as a legal unit than the courts 
e when they use like expressions. 

‘mincorporated bodies of men are ot legal units at the common 
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law. No doubt a legislature might provide that an unincorporg 
body of persons should be treated as a legal unit for some purp 
only. No doubt the New York legislature, in passing its Negotia 
Instruments Law, might have provided that “for the purposes 
this Act the courts shall treat an unincorporated body of pe 
as a legal unit.” But the question is whether the proper constr 
tion of this definition of ‘“‘person” in § 2 is that it contains suc 
direction to the judiciary. 

We submit that such a construction is not justified. It wo 
predicate very much upon very little. From the use of the exp 
sion “an unincorporated body of persons” there would be pre 
cated an intent by the legislature that the unincorporated he 
should be treated as a legal unit. A provision intended merely 
aid the drafting of the Act by making the use of short express 
permissible would become a provision whereby the substantive | 
was changed. A far-reaching importance would be given to 
definition which we are unable to believe the legislature attac 
to it. 

We have examined this argument at some length because we he 
heard it advanced by persons to whose opinions we wish to } 
respectful consideration. But, in appraising the weight of t 
argument, it is pertinent to note that, although all the judges in 
Court of Appeals were plainly anxious to hold that the bonds ¥ 
negotiable and cast about for arguments that would justily h 
in so holding, there was not one of them who relied even in| 
slightest degree upon this definition in § 2. If there is merit ir 
argument, it is remarkable that not one of the seven judges sa 
that merit. 


The third argument is that the Adams Express Company Wé 
legal unit by force of the New York statutes relating to joint-st 
companies and associations. 
Hiscock, J. (with whom Gray and Haight, JJ., concurred), § 
(pp. 176-8, 180-1): ““The Adams Express Company was } 
maker of the bonds. They were issued by it in its artificial, ¢ 
porate-appearing name, under its common seal, by its autho ze 
executive officers and for its benefit. They expressed the gent 
promise and obligation of the company which thus issued 
and were a claim against it upon which, as we shall see herealt 
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gment might be obtained or a receiver be appointed of it, and 
sfaction obtained out of any or all of its joint, business, well- 
erstood assets and property, and which we know aggregated 
y millions of dollars... . 

Of course there can be no doubt that a joint-stock association 
ers from a corporation, or that in its original conception and 
ate analysis it is like a partnership in respect to the indi- 
ual liability of its members. But, upon the other hand, so many 
the attributes and characteristics of a corporation have been 
ressed upon the modern joint-stock association that in my 
ion, for the purposes of the question now before us, we are 
ly justified in regarding simply the joint, guasz corporate, 
ty, and in saying that an obligation issued in its name upon its 
eral credit, and binding all of its assets, complies with the re- 
ements for a negotiable instrument, even though the practi- 
y unimportant individual liability of members is excluded. 

We may briefly refer to some of these characteristics which, as 
ink, have led both courts and laymen to regard joint-stock 
ciations largely as corporate creations, and in ordinary business 
ings quite to ignore the feature of individual membership and 
ility, even though it does exist. They are, like corporations, 
anized under and regulated by statutes (Laws 1894, chapter 
). They have, and transact business under, an artificial name. 
eir capital and ownership is represented by shares of stock trans- 
ble at will, and their existence is not dissolved or affected by 
death of or transfer of interest by members. They have regular 
cers in whose names actions may be commenced in behalf of and 
inst the association, and upon a judgment rendered in the latter 
e, execution may be issued only against property belonging to 
association or to all of its members jointly. Formerly action 
ld not be brought against the individual members of the asso- 
tion until after judgment and execution unsatisfied against the 
ociation. Now, although an action may be brought in the first 
tance against the members, still if the claimant elects to bring 
t against the association he must then as formerly proceed to 
gment and execution unsatisfied before instituting other suit 
ainst the members. And, as illustrating the complete and sepa- 
existence of the association as between it and the individual 
bers, suit may be brought by it against such members. (Code, 
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§§ 1919-24.) . . . Now, while it is true that these statutes , 
ferring upon joint stock associations the attributes of corporat 
and the opinions discussing the similitude of the former to the | 
do not destroy the element of individual liability, they do j 
sistibly force upon us appreciation of the fact that a great asso 
tion like the Adams Express Company is very unlike an ordin 
copartnership and that it has assumed for ordinary, practical p 
poses in its business and contractual relations the features | 
characteristics of a corporate creation, whereby the joint aggre 
entity has been made prominent, and the individual units e¢ 
posing it have been overshadowed and obscured. Amongst oth 
things, as we have seen, this organization in its aggregate capac 
and under its artificial name which bears no relation to the ident 
of its members, may not only hold property, transact business a 
make contracts, but what is especially pertinent in this cont 
versy those contracts may be enforced by proceedings against 
which are entirely independent of any liability of individual mer 
bers. In short, I do not think that we should transgress any prof 
limits, if we assumed that the public in dealing with the prese 
bonds did so solely upon the faith and credit of the association, t 
entity which issued them, and without knowledge or thought 
the individuals who composed it or their financial responsibili 
. . . Weare not compelled to say that they are not general charg 
against the obligor which issued them.” 
Bonds had been issued in the name of the Adams Express Col 
pany. What legal unit or units were the obligor or obligors? 
We have heretofore (pp. 458-460) stated in detail the stat it 
pertinent to such a business organization, and have shown tha 
taken together, they only dealt with the first, second, third a 
fourth of the advantages specified in Chapter I of Book I (p 
17-28). Shares might be transferable; real property might be ownt 
by a trustee; the powers of management might be concentrate 
and there could be a representative party in suits against, or b 
strangers. The statutes did no more. 
There was nothing in these statutes which made the associatiC 
a legal unit for the purpose of incurring obligations. The legislati 
left the common law on that point untouched. 
Moreover, the New York Court of Appeals had, in People ex 1 
Winchester v. Coleman, carefully considered these statutes in detal 
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its conclusion was that the statutes had left untouched the 
re of the obligations incurred in the conduct of the business 
joint-stock association. The statutes had not made the obliga- 
s the primary obligations of the association, as a legal unit, 
secondary liability on the members; on the contrary, the debts 
e still the direct, primary obligations of them, the associates. 
debts ‘“‘are their debts for which they must answer.” “ 

e submit (a) that this was the proper construction of these 
utes; and, moreover, (b) that, such construction having been 
e in the Coleman case, the principle of stare decisis called for 
erence to that construction. 

is not a sufficient answer to this that the Coleman case dealt 
taxation and Hibbs v. Brown dealt with negotiable instruments. 
question in the Coleman case was whether the joint-stock com- 
y was a corporation within the meaning of the taxing statute, 
the fest adopted by the court to answer that question was 
ther the common-law nature of the obligations had been 
nged,—whether the association as a legal unit or the associates 
e the obligor or obligors. Its conclusion was that the associates 
e the obligors. The question in Hibbs v. Brown was whether the 
rument was negotiable, but, under the terms of the Negotiable 
truments Law, the fest was whether the association as a legal 
t or the associates were the obligor or obligors; for if the obliga- 
were the obligation of the associates they had stipulated that 
y some of their property should be reached and therefore the 
mise was not unconditional. 

he question which the court in the Coleman case had accepted 
the test question, and decided, was the identical question which 
court in Hibbs v. Brown was bound to face and answer. 

iscock, J., gave an answer to that question directly contrary 
the answer made by a unanimous court in the Coleman case. 
cited the Coleman case and quoted from the opinion passages 
ting that the associations resembled corporations in some respects. 
t he made no reference to the other parts of the opinion in which 
court had said that there was an “‘original and inherent differ- 
e” between corporations and joint-stock companies as to the 
ture of the obligations, and that on this matter the difference 
ween the two had been carefully preserved. And yet those other 
i 133 N. Y. 279, 285, 31 N. E. 96, 97, 16 L. R. A. 183, 185, our pp. 470, 473. 
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parts of the opinion were squarely in point on the question y 
he was discussing. 

Hiscock, J., said (p. 181): ““What is especially pertinent in ¢ 
controversy [is that] those contracts may be enforced by proce 
ings against it which are entirely independent of any liability of # 
vidual members.” (Italics ours.) But the provision of the statute} 
that ‘“‘an action or special proceeding may be maintained, agaj 
the president or treasurer of such an association, to recover g 
property, or upon any cause of action, for or upon which the p 
tiff may maintain such an action or special proceeding, again; 
the associates.” (Italics ours.) We are unable to see how it can pr 
erly be said that this statute authorized proceedings “agains 
which are entirely independent of any liability of the member 
On the contrary, the statute by express terms was confined to 4 
thorizing a convenient way in which to enforce the liabilities of 
the associates. Liability of all the associates was the sine quat 
of such a proceeding. 

Hiscock, J., further said (p. 177) that, ‘‘as illustrating the co 
plete and separate existence of the association as between it a 
the individual members, suit may be brought by it against su 
members.”’ Now we have seen that by the 1900 amendment, st 
suit was authorized. Let us assume that the proper construction 
this amendment was that the association was made a legal w 
for this purpose,—we have seen that that was the construction wht 
the English courts had given to a similar statutory provisiot 
But, even so, that made the association a legal unit for a single pi 
pose, and in Hibbs v. Brown the suit was not a suit against a mé 
ber and did not involve any question relating to a suit against: 
member. There was nothing in the 1900 amendment that in at 
wise treated the association as a legal unit for the purpose of inct 
ring obligations, even to its own members, and the pertinent que 
tion in Hibbs v. Brown was whether the legislature had treated t 
association as a legal unit for the purpose of incurring oblig 
tions.” 

Moreover, this amendment was not passed until 1900, and tt 


“ See Reddish v. Pinnock, 10 Exch. 213, our p. 411. 
“ It may be noted, with respect to the question whether Westcott v. Far 
61 N. Y. 542, 19 Am. Rep. 300, our p. 460, may safely be relied upon as ! 
at the present time, that Hiscock, J., made no reference to it in his opinid 
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ds in question were issued in 1898. The amendment of 1900 
Id not have a retroactive effect changing the nature of obliga- 
s incurred before it was passed. 


erner, J. (with whom, on this point, Cullen, Ch. J., and Edward 
artlett, Jr., concurred), dissented from the reasoning by His- 
, J. He said (pp. 194-196): “‘These bonds are part of an issue 
12,000,000 made by the Adams Express Company, which is a 
t stock association, each of whose shareholders is, by the terms 
ts articles of association and the general law, individually liable 
the debts of the company incurred in the transaction of its busi- 
.. . . If the [exemption] clause is valid there can scarcely be 
logical escape from the conclusion that the bonds are rendered 
-negotiable. . . . The stipulation absolving the shareholders 
e company from individual liability is a distinct limitation upon 
credit which is pledged in the making of the instrument. One of 
cardinal qualities of a negotiable instrument is that it must 
ge the general credit of the maker. . . . 

The bonds of this issue are payable solely out of the assets 
gned and transferred to the trustee or out of the other assets 
e express company. If the express company were a corpora- 
this would clearly be an unconditional promise for it would 
general pledge of the credit of the maker; a tender of all it 
to give in satisfaction of the debt. But the company is con- 
dly not a corporation, although our statutes have invested 
ith certain corporate attributes. It is unnecessary to enu- 
ate these since it can not be disputed that in respect of the indi- 
1 liability of the shareholders of a joint-stock company for the 
pany debts, the common-law rule still obtains. Each shareholder 
able precisely as though he were a member of an unlimited 
ership. [Authorities, including the Coleman case.| Although, 
e have stated, joint-stock companies have been granted cer- 
privileges and immunities peculiar to corporations, this most 
inctive difference between these corporate and non-cor porate crea- 
s of the law has been consistently preserved by the legislature and 
gnized by the courts.” (Italics ours.) 

In re Tidewater Coal Exchange, which was in the U. S. 


See Hibbs v. Brown, 112 N. Y. App. Div. 214, 215, 98 N. Y. S. 353. 
274 Fed. 1008, 1010. 
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District Court for the Southern District of New York, Ju¢ 
Learned Hand said: “‘To the creation of a person vested wi 
rights and bound by obligations, there is always necessary, so f 
as I know, some fiat of the state, and such procedural changes 
those provided by sections 1919-1922 of the New York Code 
Civil Procedure have not done more than change the method ” 
which the joint property of the members may be reached. Ey 
for that purpose there is no integration of the liabilities into a sin 
corporate obligation, but the plaintiff must prove that all the men 
bers are liable.”’ (Italics ours.) 


The fourth argument is that the Adams Express Company w 
a legal unit by force of the New York statutes relating to joi 
stock companies and associations, and of the New York co 
stitution. 

The reasoning of O’Brien, J., the seventh judge, was large 
similar to that of Hiscock, J. He said (p. 186): “Primarily t 
promise to pay the bearer or holder is not the promise of the share 
holders, but of the legal entity represented by the company as such 

But he also said (p. 188): “Even if these statutes had net 
been enacted it is quite likely that the Adams Express Compal 
could, in that artificial name, sue and be sued in the same manne 
as a corporation, since the State Constitution (Art. 8, §3), whi 
enacting that corporations have the right to sue and are subje 
to be sued the same as natural persons, defines joint-stock 
panies having any of the powers and privileges not possessed 
individuals or partnerships as corporations within the meaning 
that section.” 

His thought seems to have been that, if the legislature g 
any corporate advantage, (say, transferability of shares), it fo 
lowed under the Constitution that the association became a le 
unit for the purpose of suing and of being sued. 

But we have already examined the provisions in Article 8 of t 
Constitution and have seen that such a conclusion is not justifi¢ 
The effect of the second part of §3, so far as it included joit 
stock companies or associations by reason of the definition int 
first part of that section, was that appropriate legal proceedit 
might be taken in all courts. It extended the scope of the cow 


r 


in which appropriate legal proceedings might be taken, but it ® 


NEW YORK CONSTITUTIONS AND STATUTES 491 


ffect upon what legal proceedings were appropriate,—it had 
ffect upon the legal capacity of a joint-stock company or as- 
tion to be a party plaintiff or a party defendant. (See our 
54-458.) 

‘Brien, J., was the only judge who mentioned the constitu- 
al provision as having any bearing upon the question before 
court. 


he fifth argument is that the clause limiting (or eliminating) 
liability of the shareholders ought to be stricken down in order 
reserve the validity of the bonds. 
erner, J. (with whom, on this point, Cullen, Ch. J., and Ed- 
T. Bartlett, J., concurred), was of opinion that the exemp- 
clause should be held void. He said (p. 197) that, unless it 
held void, the bonds could not be enforced in an action at 
“We are presented, in short, with the legal paradox that 
itten obligation, obviously intended to be negotiable, can not 
nforced in a court of law.” 
e further said (p. 197): ‘“We could hardly give the exemption 
se the effect which its language imports without destroying 
validity of the bonds themselves.” 
e restate the words of the exemption clause: “‘No present or 
re shareholder, officer, manager or trustee of the Express 
pany shall be personally liable as partner or otherwise in 
ect to this bond or the coupons pertaining thereto, but the 
e shall be payable solely out of the assets assigned and trans- 
d to the said Trust Company or out of other assets of the 
ress Company.” 
his exemption clause recalls the provision in the articles of 
ciation of the Topeka Land and Development Company, 
ady mentioned at pp. 365, 366, and which we restate: ‘‘The 
tees shall have no power to bind the shareholders personally, 
in every written contract or undertaking they shall enter into 
ting to this trust, or the property, or any part thereof, belong- 
thereto, reference shall be made to this declaration of trust, 
the person, firm, or corporation so contracting with the trustees 
Il look only to the funds and property of the trust for payment 
er such contract or undertaking, or for the payment of any 
t, damage, judgment, or decree, or of any money that may 
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become due or payable in any way by reason of the failure on 
part of the said trustees to perform such contract or undertak 
in whole or in part; and neither the trustees nor the sharehold 
present or future, in the company, shall be personally liable the 
for, or for any debt incurred, or engagement or contract made 
said trustees.” 

It seems to us that both the exemption clause in the Ad 
Express Company bonds and this provision of the Topeka ¢ 
pany may, within the bounds of reason, be construed in eithe 
two ways: (a) that a contract is made with human beings, 
- that a judgment creditor has a right to satisfy his judgment aga 
them only out of some of their assets; or (b) that the creditor 
no right to obtain any judgment against any human beings, t 
he has no right in personam, and has only a right that throug 
judicial administration of a fund certain assets should be appl 
to the satisfaction of his and other claims. 

Under neither construction is the validity of the ins 
containing such provisions destroyed. 

But either construction is fatal to the negotiability of such 
struments. For if the first construction is taken, there is no 
conditional promise to pay (p. 479), and under the second constr 
tion there is no promise at all by any legal unit to pay (p. 480). 

Now can it properly be said that the primary purpose of 
associates was that the bonds should be negotiable, and that 
secondary intent was that the associates should enjoy a limitat 
or elimination of liability? If so, it would follow that the secondé 
intent should be sacrificed, in order that the primary intent sho 
be accomplished. 

But we do not think that that can properly be said. It is 
probable that the associates, if driven to choose between ne 
tiability of the bonds on the one hand and their own protect 
on the other hand, would have chosen to sacrifice their own P 
tection in order that the bonds might be negotiable. 


The sixth argument is that the clause limiting (or eliminatl 
the liability of the shareholders ought to be ‘stricken down 
grounds of public policy. 

Edward T. Bartlett, J. (with whom, on this point, Cullen, Ch. 
concurred), said that, although he agreed with the result reach 
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Judge Werner’s opinion and in the main with the grounds stated 
rein, he was unable to agree with Judge Werner in thinking that 
as unnecessary to treat the exemption clause as nugatory, as 
atter of public policy. 
e said (pp. 191-3): “I am of opinion that the personal lia- 
ty from which the company has sought to absolve its share- 
ers, officers, managers and trustees is primary in its character 
beyond the power of the company to interfere with it in any 
; to hold otherwise would be subversive of the law of joint 
associations and permit them to exercise corporate powers 
privileges without legislative sanction or restraint. Declaring 
1 this attempt to release shareholders and officers from per- 
liability would result in untold complications and financial 
ster. One result would be to deprive creditors of their main 
rity in many instances. 
The visible assets of an express company, as compared with its 
ded and other indebtedness, are in many instances insignificant 
of little value. Its business is to deliver packages, parcels and 
er light personal property to all parts of the country. Trans- 
ation is mainly secured under contracts with the railroad com- 
ies. In cities and villages its principal property consists of 
e fixtures, horses, wagons, harness, etc., realizing little at forced 
In other words, the express company does not require an 
ensive plant as do manufacturing and other kinds of business. 
ese are persuasive reasons why, as a matter of public policy, the 
sonal liability of members of joint stock associations should 
ain unimpaired so long as business is conducted in that manner. 
‘At the present time, in this state, there are four methods by 
ich a man may carry on business: He may proceed as an indi- 
lual; associate himself as a partner in a firm; become a member 
a joint stock association; assume the responsibilities and enjoy 
> privileges of a stockholder in a corporation. The members of 
nt stock associations enjoy certain benefits and rest under well- 
fined burdens. ‘The case at bar presents an excellent illustration: 
rtain individuals, banded together in a great business enterprise, 
ve listed bonds to the extent of $12,000,000 on the New York 
ock Exchange. In other words, they have exercised powers 
ually vested in corporations. The law permits this for the reason 
at they are copartners resting under personal liability, joint 
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and several, for all the debts and obligations of the company, g 
hold themselves out to the world as such. 

“T am of opinion that public policy requires that all partnersh 
taking the form of joint stock associations should rest under j 
common-law liability of partners so long as they choose to ay 
themselves of the great privileges and protection inherent to sy 
a mode of transacting business. The joint stock association is 1 
of statutory origin, as is the corporation, but the creature of f 
common law; by recent legislation it is required to annually 
its written certificate, signed and verified by the president a 
treasurer, containing certain facts. (2 R. S. [Banks’ 9th ed.], 
1471.) The Code of Civil Procedure (§§ 1919 to 1924) has reg 
lated actions by and against unincorporated associations to sor 
extent. 

“Tt is unnecessary to point out in detail the very great differen 
between the joint stock association and a corporation. The a 
ciation has not appealed to the sovereignty of the state for its rig 
to exist, and is, therefore, free from the visitorial powers to whi 
corporations are subjected; nor is it amenable to those various con 
mands of the statute which if disobeyed lead to the imposition 
certain liabilities and penalties. The association need not disclos 
the amount of its capital, or the number of its shares; the corpo 
tion is obliged to do so. It is the obvious policy of the state 
maintain this distinction, to wit: If men desire to embark in gre 
business ventures, practically exempt from governmental control 
they must do so subject to the joint and several liability to pay th 
debts thereby incurred. If they wish to be freed from that liabili 
they can secure the same result by forming a corporation and st 
mitting to governmental visitation and control and to various statt 
tory restraints by virtue of which the rights of creditors are p) 
tected. Public policy clearly requires that such vast transactio 
shall be carried on either under corporate, restraint or the rigorot 
common-law rule of joint and several liability for debts. The dis 
tinguishing feature of the joint stock association is the person 
liability of its members [authorities]. 

“I am in favor of declaring that a sound public policy dictate 
that this feature of personal liability is co-existent with the life’ 
the association and can not be abrogated by the contract of 
parties in interest.” 
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e have seen above (pp. 357-368) that, on the one hand, most 
rts feel that there are considerations of public policy which 
uire that, if there be doubt as to whether the outsider has agreed 
limitation of liability by partners, such doubt must be resolved 
inst the partners; but that, on the other hand, the courts have 
rced clear and explicit agreements for a limitation of liability 
tained in the contract upon which the plaintiff is suing. 

ere the agreement was clear and explicit, and was contained in 
bond itself. Therefore if there were nothing to distinguish this 
e from the authorities cited above, a decision that the agreement 
uld not be enforced would be out of harmony with those 
orities. 

ut there is something to distinguish it. In those authorities 
were dealing with partners who in the conduct of their business 
e not the beneficiaries of the legislative grant of advantages like 
e corporate advantages. Here we have a different situation. 
legislature has granted several advantages, like some corporate 
antages, but throughout the course of the legislation has stead- 
indicated its intent not to change the common law by force of 
ch the liabilities incurred in the conduct of the business are the 
ilities of the associates themselves. 

t may be said that the question is whether the associates may 
e it both ways,—take the benefit of the grant by the legislature 
dvantages, like some corporate advantages, and then contract 
mselves out of the liabilities as to which the legislature had 
iberately refrained from giving relief. 

n granting some advantages, like corporate advantages, to the 
ociates doing business under the name of the Liverpool Insur- 
e Company, Parliament enacted: “Provided also, that it shall 
be lawful for the said Company, or any Person or Persons on 
alf of the said Company, in any Manner to stipulate, contract, or 
ee with any Person or Persons to limit or restrict the Liability of 
Proprietors of the said Company or any of them, or to make 
special Contract or Agreement in relation to the Extent of the 
bility of the Proprietors of the same Company or any of them, 
er than or differing from such Contracts or Agreements as are 
ally made between general Partners in Trade and others con- 
cting with them, except so far as such Contracts, and the Reme- 
2s for enforcing the Performance of the same, are affected by 
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the Provisions of this Act, and the true Intent and Mea 
thereof.” °° 

There was no such express prohibition in the New York statut 
Can it be said that such a prohibition may fairly be implied? 
though we think that there is much force in the reasoning of Jy 
Bartlett, we are, nevertheless, unable to believe that such a px 
bition may fairly be implied. Associates who have received 
grant from the legislature of advantages like some corporate adj 
tages may contract for a limitation of liability by a clear 
explicit agreement in the contract upon which the plaintiff rel 
If the legislature grants to those associates advantages with resp 
to transferability of shares, to ownership of property, to cone 
tration of the powers of management, and to a representative pa 
in suits against, or by, strangers, we do not believe that, in | 
absence of any expression of such an intent, such grant justifies 
conclusion that it was the intent of the legislature to take away fre 
those associates the rights which, if no such grant had been ma 
they would have had under the common law to limit their habil 
by contract. 

It is to be noted that, if such prohibition might fairly be impli 
it would apply not only with respect to instruments alleged to 
negotiable, but with respect to all contracts. 


The seventh argument is that a decision that the bond was ne 
negotiable would have caused loss to the holders of securities 0 
similar character. 

Hiscock, J., said (pp. 173, 174) that the question before t 
court was important because, if the bond were held to be no 
negotiable it would seriously impair the value and security of sue 
bonds, and that it would be rash to assume that there would not’ 
many other issues theretofore offered to and accepted by investt 
as negotiable the value of which would be impaired. O’Brien, 
said (p. 189) that it seemed to him that it would be at least unwi 
to discredit such securities by holding that in consequence of tl 
exemption clause the bonds were non-negotiable. And it is pla 
from the opinions that all the judges had in mind the large numb 
of investors who had bought such bonds, and who supposed th 
they were negotiable, and that all the judges did their utmost! 

6 & 7 William 4, c. CXIX, § 6, given in Appendix C. 
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some ground upon which the bonds could be declared nego- 


agree that the effect of the decision upon the holders of such 
s ought to be given consideration, and that, for the sake of 
holders, the courts might properly incline to sustain the nego- 
ity of the bonds, provided that there was any sound legal rea- 
g upon which that could be done. 

t we have discussed this matter with persons who have finally 
ed that the negotiability of the bonds can not be sustained 
y of the six arguments we have considered above, but who have 
eless said that the decision was right; that any really strong 
must have some highjumping ability; that the Adams Express 
any was a business unit and that was sufficient in itself to 
y a court in saying that it was a legal unit, regardless of the 
tive intent; and that the decision was a “‘statesmanlike” 
on. 

m such an argument we recoil. It seems to us to be lawless- 
clothed in fine words. 

s not under our law the function of the courts to treat a body of 
as a legal unit when there is no legislative authority for so 
This is as true with respect to a large body of men as it is 
respect to a small body of men. It is as true with respect to a 
stock company or association as it is with respect to an ordi- 
partnership. 

reover, even if it were proper for a court to treat a body of 
as a legal unit, when the legislature had not given any expres- 
of its intent whether the body should, or should not, be so 
ed, we should hope that there might be general agreement 
if the legislature has shown its intent that it should not be 
ed as a lega! unit for the purpose of incurring obligations, it 
t proper for the court to highjump the legislative intent, and, 
te it, to treat the body as a legal unit for that purpose. This 
e question presented by Hibbs v. Brown. For the discussion 
ie third argument (pp. 484-490) has, we submit, shown that 
New York legislature did intend that the obligations incurred 
1e conduct of the business should be the obligations of them, 
associates, and not of it, the association. 

e believe that the six arguments we have considered do not, 
tally or jointly, sustain the negotiability of the bonds, and, if 
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that is so, that the seventh argument does not justify a dec 
sustaining the negotiability. And we feel sure that all the judge 
the Court of Appeals would agree that, if the negotiability 9 
bonds can not be sustained by any process of sound legal reasoy 
it would be wholly improper for the court to sustain it by 
process of highjumping the legislative intent. 

Moreover, even if it were pertinent to inquire whether some] 
jumping was not ‘“‘statesmanlike’’ under the circumstances, it s¢ 
to us by no means clear that the decision evidenced statesma 

Let us consider first the condition of the associates. If they 
complied with the laws dealing with the formation and regula 
of corporations, the bonds would have been the obligations of alk 
unit having capacity for rights and obligations distinct from t 
rights and obligations. The bonds would have been the obligat 
of that legal unit, the bondholders could reach all of its as 
and therefore the bonds would be unconditional promises to 
within the meaning of the Negotiable Instruments Law. 

But the associates did not comply with those laws. The sz 
remark may justly be made here as was made (pp. 469, 470) in 
cussing the opinion in Westcott v. Fargo,—the associates had chose 
so to speak, to conduct a large business on the cheap; they 
chosen to go ahead, without compliance with the corporation lg 
and to get what they could under the gratis statutes relating 
joint-stock companies and associations. 

Now the terms of the Negotiable Instruments Law were 3 
that it would have been an advantage to be incorporated. We hi 
said (p. 27) that we do not contend that the enumeration of 
six corporate advantages, of which we have so often spoken 
exhaustive; and this advantage with respect to negotiable ins 
ments does not come strictly under any one of those six advantaf 
It is an additional advantage, due to the terms of this partie 
statute, resulting from the general principle that a corporation 
capacity to acquire rights and incur obligations which are dist 
from the rights and obligations of the shareholders. 

If bonds are negotiable, it is a market fact that they can be isst 
at a better price than if they are non-negotiable. The assoch 
wanted this corporate advantage. They also wanted to avoid 00m 
pliance with the corporation laws. They also wanted to prot 
themselves from liability. 
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e submit that the total of their wants was more than the court 
properly satisfy. We can see no justification for stretching 
tatutes which the legislature had passed relating to joint-stock 
anies and associations so that the associates should, without 
rating, obtain this additional corporate advantage. 

t, it will be urged, the question was not whether the court 
d declare that such bonds would be negotiable, if issued. The 
s had been issued. This was an accomplished fact. And a 
ration that such bonds were non-negotiable would have im- 
the value of securities in the hands of the investing public. 

t us, then, consider also the position of the investing public. 
ights of creditors are, as a general rule, derivative only. They 
in the shoes of their debtors. If debtors have not an advan- 
then their creditors can not be in the same desirable position 
ey would be in if their debtors had such advantage. 

reover, we think that the harm done to the investing public 
decision that the bonds were non-negotiable may easily be 
stimated. It is true that holders who desired to sell forthwith 
d not have been able to get as much for their bonds as they 
d if the bonds had been declared negotiable. But the validity 
e bonds would not have been impaired. And we do not see 
the probability of payment at maturity would have been 
ished. 

Manhattan Co. v. Morgan,°' the question was as to the nego- 
lity of temporary certificates issued by defendants whereby 
earer was stated to be entitled to receive bonds of the King- 
of Belgium ‘‘ when, as and if delivered” by the Belgian govern- 
to defendants, to which certificates were affixed warrants for 
est, payable to bearer, subject, however, to the condition that 
ys for such payment were supplied by the government of 
ium. The Court of Appeals in a unanimous opinion held that 
ertificates were not negotiable, and that consequently a bona 
urchaser from a thief was not protected. The court said (pp. 
9) that the Negotiable Instruments Law provided that an 
ment to be negotiable must conform to specific requirements, 
these requirements were not met, and that if the court should 
the certificates negotiable ‘‘we should do more than supple- 
t the statute. We should disregard and contradict it.” 

442 N. Y. 38, 150 N. E. 594, 
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No market catastrophe followed this decision. 

It may be urged that it would have been better for the legislg 
so to frame the Negotiable Instruments Law that the court sf 
be at liberty to declare any instrument negotiable which it bel 
was treated as negotiable by the street. But whether that is, 
not is beside the point in dealing with cases like Hibbs v. B 
and Manhattan Co. v. Morgan. The legislature had seen fit to 
a law which required that an instrument to be negotiable 
conform to certain requirements which were expressed in ¢ 
unambiguous language. Then the function of the court was, 
to enact a better law by judicial legislation, but to hew to the 
of legislative intent. 


future. If the bonds had been declared non-negotiable, associ 
conducting a large business would be more likely to incorporat 
indeed, it might well be that some of these large express ¢ 
panies would forthwith have reorganized through incorpo 
in order to sustain their credit, and that they would have tho 
it good business policy to offer negotiable bonds of the new co 
ration in exchange for the bonds that had been declared n 
negotiable. Business organizations can with great rapidity 
adjusted to meet judicial opinions. 

But the decision as made was an encouragement to associ 
conducting a large business to do so on the cheap, and to abs 
from compliance with the corporation laws. We see no sté 
manship in this. (Cf. p. 678.) 


We believe that Hibbs v. Brown was a hard case (consider 
the investing public) which made bad law. 


We cite in the margin numerous other cases which have b 
decided by the New York courts relating to associations, and 1 
of which arose under these statutes.°? And we shall presé 


* The statute of 1849, as amended by Chapter 153 of the Laws of ll 
required that a plaintiff should in the first instance proceed against the of 
and exhaust the joint property before he could proceed against the mem! 
Robbins v. Wells, 1 Robt. 666 (1863); Witherhead v. Allen, 3 Keyes, 5 
Abb, Ct. App. Dec. 628 (1867). See the statement by Judge Finch in £ 
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of cases decided by courts other than the New York courts 
which involved a consideration of these statutes. These 
tes have been a fertile source of litigation. We submit that 


Winchester v. Coleman, 133 N. Y. 279, 285, 31 N. E. 96, 97, 16 L. R. A. 
85. 

this was changed in 1880 by the enactment of § 1923 of the Code of 
Procedure, so that thereafter the plaintiff might, if he so chose, sue the 
ers in the first instance. Humbert v. Abeel, 7 Civ. Proc. Rep. 417 (1885), 
ich the court declined to follow Flagg v. Swift, 25 Hun, 623 (1881), and 
. 420): “Section 1923 is new, is not taken from or the re-enactment 
statute theretofore existing. There would not seem to be any doubt 
these provisions of the Code, but that the plaintiff had the right to 
his action under section 1919 [against the officer], or against the mem- 
f the association as he has here done. He had an option to commence 
tion either way.” See, accord, Hudson v. Spaulding, 6 N. Y. S. 877 
; Schwartz v. Wechler, 2 Misc. 67, 20 N. Y. S. 861 (1892); and the state- 
by Judge Finch in People ex rel Winchester v. Coleman, 133 N. Y. 279, 
86, 31 N. E. 96, 97, 16 L. R. A. 183, 185. 

ere an action was brought against the officer, and thereafter against 
embers, it was held that the statute did not authorize actions against the 
ers upon the judgment. The complaint must set forth such facts as are 
ent to show the original cause of action. Watherhead v. Allen, 3 Keyes, 
Abb. Ct. App. Dec. 628 (1867). See to the same effect Allen v. Clark, 
b. 563, and National Bank of Schwylerville v. Lasher, 1 T. & C. 313 
). In the last case it was held, however, that the judgment roll and 
dings in the action against the officer were admissible in evidence. 

ere the action was brought against the officer and the execution had 
returned unsatisfied, it was held in Moore v. Brink, 4 Hun, 402 (1875), 
the plaintiff must proceed against the surviving members of the asso- 
n before an action could be maintained against the representative of a 
partner. 

Mandell v. Moses, 209 App. Div. 531, 205 N. Y. S. 254 (1924), it was 
that the plaintiff could be compelled to elect whether he would proceed 
st the president of the association or against the individual defendants. 
ourt in the same case in 204 App. Div. 655, 198 N. Y. S. 583 (1923), 
reviously made the opposite decision. 


ses decided in the lower courts after Westcott v. Fargo (our pp. 460-470), 
ng with the right of a member to sue, are Saltsman v. Shults, 14 Hun, 
1876); Winter v. Hamm, 5 Civ. Proc. Rep. 194 (1884); Sanders v. Euling, 
; Bsc: Rep. 166, 13 Daly, 238 (1885); Ranken v. Probey, 131 App. Div. 
115 N. Y. S. 832 (1909). 

Ludlum v. Wagner, 212 App. Div. 779, 209 N. Y. S. 540 (1925), it was 
that any member or members might maintain an action in equity against 
officer for the purpose of recovering his or their proportionate share of 
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these cases, as well as the cases with respect to the General } 
ing Act (pp. 431-454), tend to demonstrate that legislatig 
which corporate advantages are given by travelling the round; 
road (pp. 405, 406) is usually undesirable legislation. 


the assets, for an accounting, and for dissolution of the association, Of 
with a sale of the property and distribution of the assets. 

In Strebe v. Albert, 1 City Ct. 376 (1881), it was held that the presid 
an association could sue the treasurer for converting to his own use m 
received by him. In Bray v. Farwell, 81 N. Y. 600, 605 (1880), the cou 
that, even assuming that the president of an association could sue a me 
the assessment upon which he was suing was invalid. 


A joint-stock company could not interpose the defence of usury. D 
v. Smith, 4'T. & C. 690 (1874). 


The question of a change of venue is not governed by the rules appli 
to a corporation. Bacon v. Dinsmore, 42 How. Pr. 368 (1872); Brool 
Dinsmore, 15 Daly, 428, 8 N. Y. S. 103 (1889). For the purposes of exam 
tion of parties before trial the president, though sued in his represent 
capacity, is the only party before the court. McGuffin v. Dinsmore, 4 
N. C. 241 (1878). An action against the president is one against a nz 
person within the meaning of § 903 of the Civil Practice Act. Mei 
Contresta, 194 N. Y. S. 593 (1922). The provision of the Code that, 
action against a corporation, plaintiff at the trial need not prove the exis’ 
of the corporation unless a verified answer affirmatively alleges that def 
ant is not a corporation applies to a “joint-stock association,” which is n 
“corporation” though having most of the attributes of a corporation. 
ford v. Fargo, 106 Misc. 599, 176 N. Y. S. 568 (1919). A person who perf 
the functions of a treasurer may be sued under the statute if there is no 
son formally called president or treasurer. N. VY. Board of Underwrii 
Whipple, 36 App. Div. 49, 55 N. Y. S. 188 (1898). As to a warrant 
tachment, see Mertz v. Fenouillet, 13 App. Div. 222, 43 N. Y. S. 217 (18 
As to production of papers, see Woods v. De Figaniere, 1 Robt. 659 (18 
As to supplementary proceedings, see Courtois v. Harrison, 12 How. Pr. 
(1856). As to suit by a foreign association, see Clancy v. Terhune, 1 City 
239 (1880). ; 


oO ss 


The rights of a shareholder to examine the books are like those of a sh 
holder in a corporation. In re Hatt, 57 Misc. 320, 108 N. Y. S. 468 (1% 
A provision in the articles that shareholders shall meet to elect directors ¢ 
upon a petition of the holders of two-thirds of the shares is valid, even tho 
its effect is to make the directors a self-perpetuating body. Spraker v. P 
158 App. Div. 377, 143 N. Y. S. 440 (1913), already cited at p. 340. = 
dissolution proceeding, the court should follow the analogy of laws relat 
to corporations rather than partnerships. Waterbury v. Merchants’ Um 
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is true that legislation giving aid to creditors of unincorporated 
ciates may be desirable. See the legislation already considered 
h aids creditors of ordinary partners to sue (pp. 152-233), or 
each partnership assets in bankruptcy (pp. 283-286, 291, 292). 


ess Company, 50 Barb. 157 (1867). Since the associations are not cor- 
tions, a member may at any time initiate proceedings for a dissolution. 
er v. Lindsey, 92 Hun, 432, 36 N. Y. S. 1037 (1895; modified, but on 
her matter, in 157 N. Y. 616, 52 N. E. 592). Under certain articles of 
iation, shareholders had power to prevent a merger. Blatchford v. Ross, 
arb. 42 (1864). Upon a dissolution, the trustees must convert the assets 
money and distribute it among the shareholders; they have no right to 
ange the assets for the stock of a corporation without the consent of all 
hareholders; a stockholder not consenting to such exchange may recover 
alue of his shares. Frothingham v. Barney, 6 Hun, 366 (1876). Since 
ciation is not a corporation the directors have power to dissolve in 
dance with the articles; a shareholder who is offered either cash or stock 
corporation has no cause for complaint. Francis v. Taylor, 31 Misc. 187, 
. ¥. S. 28 (1900). Ordinarily when two joint-stock companies consolidate 
nting shareholder is not obliged to surrender his interest in the prop- 
at an estimated valuation, but has a right to have the value ascertained 
sale, yet where the amount of his shares is quite inconsiderable, the court 
order the consolidated company to give a bond with sureties, conditioned 
, upon the final judgment, all the property transferred to it shall, if so 
ired by the judgment, be delivered into the custody of the court for the 
ection of all the shareholders. McVicker v. Ross, 55 Barb. 247 (1864). 
o the appointment of a receiver, see Dudley v. Platt, 118 N. Y. S. 1058 
). An action can not be maintained against the officer after the associa- 
has gone out of existence. Peckner v. Webb, 35 Misc. 291, 71 N. Y. S. 
(1901). 


to associations not for profit, see Park v. Spaulding, 10 Hun, 128 (1877); 
‘abe v. Goodfellow, 133 N. Y. 89, 30 N. E. 728, 17 L. R. A. 204 (1892); 
v. Hirsch, 205 App. Div. 308, 199 N. ¥. S. 514 (1923). 


ee also Dennis v. Kennedy, 19 Barb. 517 (1854); Corning v. Greene, 23 
b. 33 (1856); Austin v. Searing, 16 N. Y. 112, 69 Am. Dec. 665 (1857); 
Witt v. Chandler, 11 Abb. Pr. 459 (1860); Robbins v. Wells, 26 How. Pr. 
1863); Van Aernam v. Bleisiein, 102 N. Y. 355, 7 N. E. 537 (1866); Briden- 
+ v. Hoard, 32 How. Pr. 289 (1867); Kingsland v. Braisted, 2 Lans. 17 
70); MacMahon v. Rauhr, 47 N. Y. 67 (1871); Waller v. Thomas, 42 How. 
337 (1871); Olery v. Brown, 51 How. Pr. 92 (1875); National Bank v. 
2 Derwerker, 74 N. Y. 234 (1878); Morrissey v. Weed, 12 Hun, 491 (1878); 
son v. Drake, 14 Hun, 465 (1878); Howell v. Earp, 21 Hun, 393 (1880); 
ms v. Kane, 12 Civ. Proc. 86 (1887); Hanke v. Cigar Makers’ Union, 27 
sc. 529, 58 N. Y. S. 412 (1899); Ostrom v. Greene, 161 N. Y. 353, 55 N. E. 
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See also the legislation hereafter to be considered which aids ¢ 
itors of unincorporated associates other than ordinary partner 
sue (pp. 542-559), or to reach company assets in bankruptcy { 
560-579). But we believe that, when a legislature gives corpo 
advantages to the associates themselves (except as the faci 
given their creditors may be an advantage to the associates the 
selves in obtaining credit), this usually has a strong tenden 
complicate and confuse the law, and to bewilder the public, 

In England, incorporation has long been compulsory where 
number of persons conducting a business is large (pp. 369, 
In this country, a statute compelling incorporation would r 
constitutional questions calling for most careful considerati 
and, even if constitutional, there are arguments against, as ¥ 
as for, such a statute. But while, on the one hand, it may be w 
for a legislature to refrain from passing a statute compelling 
corporation, yet, on the other hand, we submit that a legislatt 
ought to refrain from encouraging non-incorporation by trave 
the roundabout road and giving corporate advantages to 
corporated associates. 


It remains to consider some cases decided by courts other tha 
the New York courts and which involved a consideration of # 
New York statutes relating to joint-stock companies and ass 
ciations. 

The Supreme Court of the United States has held, in dete 
mining whether it has jurisdiction because of the diverse citize 
ship of the litigants, that members of a corporation will be co 
clusively presumed to be citizens of the jurisdiction where f 
corporation was formed. (See p. 517.) In Chapman vy. Barney, 
it was held that no such presumption would be made with respe 
to members of a New York joint-stock association. 


919 (1900); Booth v. Dodge, 60 App. Div. 23, 69 N. Y. S. 673 (1901); Thomps 
v. Colonial Assur. Co., 60 App. Div. 325, 70 N. Y. S. 85 (1901); Boston Basebi 
Ass'n v. Brooklyn Baseball Club, 37 Misc. 521, 75 N. Y. S. 1076 (1902); Unil 
Press v. A. S. Abell Co., 87 App. Div. 344, 84 N. Y. S. 425 (1903); Cote 


a 129 U. S, 671, 9 Sip, Ct. 426, 32 L. Ed. 800. * 
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e amended declaration read: ‘‘Ashbel H. Barney, president 
e United States Express Company, a joint stock company 
ized under and by virtue of a law of the State of New York, 
which said company is authorized by the laws of the State 
ew York to maintain and bring suits, in the name of its 
dent, for or on account of any right of action accruing 
id company, and a citizen of the State of New York, the 
tiff in this suit . . . complains of Herman B. Chapman, a 
n of the State of Illinois,” etc. 

e court said (p. 682): ‘On looking into the record we find 
tisfactory showing as to the citizenship of the plaintiff. The 
tion of the amended petition is, that the United States Ex- 
Company is a joint stock company organized under a law 
e State of New York, and is a citizen of that State. But 
xpress company can not be a cilizen of New York, within the 
ing of the statutes regulating jurisdiction, unless it be a 
ration. The allegation that the company was organized 
r the laws of New York is not an allegation that it is a corpora- 
In fact, the allegation is, that the company is nof a corpora- 
but a joint-stock company—that is, a mere partnership. 
although it may be authorized by the laws of the State of 
York to bring suit in the name of its president, that fact 
ot give the company power, by that name, to sue in a Federal 
t. The company may have been organized under the laws of 
tate of New York, and may be doing business in that State, 
yet all the members of it may not be citizens of that State. 
record does not show the citizenship of Barney or of any of 
embers of the company. They are not shown to be citizens 
me State other than Illinois.” ** (Italics in the original.) 


efore this decision, there had been several cases in state courts and 
r federal courts holding that these joint-stock associations were to be 
ed as corporations, at least for determining whether the cause could 
moved from a state to a federal court. See Rosenfield v. Adams Express 
-, 21 La. Ann. 233; Adams Express Co. v. Trego, 35 Md. 47, 62; Fargo 
[cVicker, 55 Barb. 437; Maliz v. American Express Company, 1 Flippin, 
Fed. Cas. 9002, 3 Cent. L. J. 784; Fargo v. L. N. A. &c. Ry., 6 Fed. 787; 
imore & Ohio Ry. v. Adams Express Company, 22 Fed. 404; Whitman 
ubbell, 30 Fed. 81. 

or cases after this decision, see Boatner v. American Express Company, 122 
714; Jones v. Adams Express Company, 129 Fed. 618; Saunders v. Adams 
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In the state courts, a leading case is Taft v. Ward.” The, 
tion was whether the plaintiff might, in the first instance, sy 
associates or whether he was bound to bring suit in the ma 
then (see the first paragraph of note 52, p. 500) provided by 
laws of New York. The court held that the statutes relatir 
procedure in courts for the recovery of debts had no extra-territ 
effect. It said (p. 525): ‘It is not a corporation in that state 
is but a copartnership, and the peculiar powers conferred 1 
copartnerships there, when they are composed of seven or 
members, are not of such a nature as to make its contracts ; 
thing else but contracts of the individual members.” * 

The question before the court was whether the plaintiff 
bound to follow the New York procedure, and the court deci 
that he was not. In the course of its opinion the court also g 
that the plaintiff, even if he had desired to do so, could not 
Massachusetts have brought an action against the president 
treasurer. And see Edwards v. Warren Linoline Works.” 

Adams Express Company v. Metropolitan Street Railway C 
pany * is an authority against maintenance of a suit in anotl 
jurisdiction by an officer in accordance with the New York p 
cedure. The court said (p. 476): ‘While a joint-stock compé 
differs, as we have seen, in some respects from an ordinary bt 
ness partnership and resembles in some respects an entity li 
corporation, yet it lacks the important element of being such, a 
is not made such by the State. We have therefore come to 
conclusion that the Adams Express Company, as it can not mal 
tain an action at law in the name of the association nor in 
name of its officers as trustees, can not recover in this action. 

In Metropolitan Street Railway Company v. Adams Expr 
Company,®® the converse case was presented of an attempted @ 


Express Company, 136 Fed. 494; Rountree v. Adams Express Company, * 
Fed. 152; Taylor v. Weir, 171 Fed. 636; Johnson v. City of St. Louts,} 
Fed. 31. 

5> 106 Mass. 518. 

50 See, accord, Boston & Albany Railroad v. Pearson, 128 Mass. 445 

57 168 Mass. 564, 47 N. E. 502, 38 L. R. A. 791, our p. 520. 

5° 126 Mo. App. 471, 103 S. W. 583, our p. 338. (But see Williams v. 
Express Co., 195 Mo. App. 362, 191 S. W. 1087.) 

69 145 Mo. App. 371, 130 S. W. 101. (But see Williams v. U. S. Express© 
195 Mo. App. 362, 191 S. W. 1087.) 
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against the association, and the court held that it could not 

aintained. This is in harmony with the dictum of the Massa- 
setts court in Taft v. Ward (p. 506). 

Edgeworth v. Wood,® however, it was held that an action 
ht be maintained in New Jersey in the manner prescribed by 
New York laws. But it is to be noted that counsel for the 
ndant had, apparently, seen fit to concede that, by comity, 
New Jersey court would allow suit in the manner authorized 
ew York unless the New Jersey legislature had indicated a 
trary intent, and that the question argued was whether the 

Jersey statutes did show such contrary intent. 


he question whether the New York statutes have any extra- 
itorial effect should not be confused with the question whether, 
uant to some statute in another jurisdiction, a joint-stock 
pany or association organized under the New York laws may 
reated in such other jurisdiction in like manner as a corporation 
ere treated. (See p. 558.) 


58N. J. L. 463, 33 Atl. 940. 


CHAPTER IV 


PROVISIONS IN THE CONSTITUTION AND STATUT 
OF PENNSYLVANIA AFFECTING PARTNERSHIP Ass 
CIATIONS 


Section XIII of Article XVI of the Constitution of Pennsylvar 
adopted in 1874, provided: ““The term ‘corporations,’ as used 
this article, shall be construed to include all joint-stock compan 
or associations having any of the powers or privileges of corpo 
tions not possessed by individuals or partnerships.” (Italics ours.) 

The New York lead, given in § 3 of Article VIII of the New Yo 
Constitution of 1846 (p. 454), was followed. But we have alres 
seen that the importance of the provision in the New York Cons 
tution was greatly diminished by the five words “as used in ff 
article,” and it is equally true that the importance of the provisi 
in the Pennsylvania Constitution was greatly diminished by t 
use of the same five words. 

The Pennsylvania provision was not a provision that, whene 
the legislature used the term “corporation” in any statute ther 
after passed, the term should be held to include “all joint-sto 
companies or associations having any of the powers or privileg 
of corporations not possessed by individuals or partnerships”; an 
it was not a provision that the courts should treat all such associ 
tions and joint-stock companies in the same manner that 
treated corporations. The provision did not address itself eith 


It explained what was meant by the term *‘corporations,” as 
in one article of the Constitution.? 


‘The Committee on Private Corporations reported this as the first s¢ 
of the article on private corporations. A member of the committee sal 
“This section is in almost the precise words of a section in the Constitutiot 
of New York.” The convention, in committee of the whole, rejected t 
provision, without debate. Later the section was reconsidered but was ag@ 
rejected. But still later it was accepted. Debates of Constitutional Col 
vention, 1872-3, Vol. 4, pp. 577, 578, 579; Vol. 6, p. 30. 

* Section 1 of Article XVI made all charters or grants of special or exclusi¥ 

508 
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he Supreme Court of the United States said of this provision: 
e only effect of that clause is to place the joint stock com- 
es or associations referred to under the restrictions imposed by 
article wpon corporations; and not to invest them with all the 
butes of corporations.” * (Italics ours.) 


the convention which framed the constitution of 1874, there 
a spirited contest on another matter which probably explains 
, shortly after the adoption of the Constitution, the legislature 
ed two laws, one of which was called a corporation law and the 
r of which was called a partnership association law. The main 
tion considered in this chapter is the effect of that partnership 
ciation law, and we therefore state at some length the proceed- 
in the constitutional convention which throw light on the 
ns that led to the passage of such a law. 

he Committee on Industrial Interests (Mr. Carey, Chairman) 
mmended the adoption, as the closing section of the chapter 
orporations, of the following provision: 

The right of the people of the State to associate together for all 


ileges void, under certain circumstances; Section 2 dealt with forfeitures 
harters; Section 3 with the taking of the property and franchises of cor- 
tions by eminent domain; Section 4 with election of directors; Section 5 
foreign corporations; Section 6 provided that no corporation should 
e in any business other than that expressly authorized in the charter; 
ion 7 provided that no corporation should issue stocks or bonds except 
money, labor done, or money or property actually received, and also dealt 
increases of the stock and indebtedness of corporations; Section 8 dealt 
eminent domain; Sections 9 and 11 with the banking business; Section 
ith the revocation of charters; and Section 12 with the telegraph business. 
t may be noted that the prohibition of the creation of corporations by 
cial act is not in Article XVI, but in Section 7 of Article HII. (C/. p. 


.) 

177 U. S. 449, 456, 20 Sup. Ct. 690, 693, 44 L. Ed. 842, 845. There is, 
ever,a decision in the District Court for the Eastern District of Pennsyl- 
ia that a business organization formed under No. 153 of the Laws of 1899 
vy.) was a corporation so that proceedings authorized by No. 37 of the Laws 
1870 (q. v.) against a corporation could be taken against it. Keystone Bank 
Donnelly, 196 Fed. 832. The attention of the court seems not to have 
n called to what the Supreme Court had said in Great Southern Fire Proof 


tel Co. v. Jones. 
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lawful purposes, and for trading on principles of limited or unlim} 
liability, shall not be questioned; but it shall be the duty of: 
Legislature to provide by law for the organization of associati 
and for securing a publicity so complete as to enable all who tr 
with those which adopt the limited form to become familiar y 
the fact that no liability exists beyond that of the joint cap 
which may have been subscribed.” 

The committee believed that such a law would promote the py 
perity of the state, and it cited in support of its proposal cert 
laws authorizing the creation of corporations passed in Engla 
Massachusetts, New York and Ohio.?- What the committee wan 
was some statute along the lines of the English Companies A 
1862 (our pp. 369, 370). 

The Committee on Private Corporations (Mr. Woodway 
Chairman) proposed a section dealing with this matter whic 
after some minor amendments, was adopted. This section was 
follows: ‘Any two or more persons, citizens of this Commonwealt 
associated for the prosecution of any lawful business, may, by st 
scribing to articles of association and complying with all the requ 
ments of the law, form themselves into an incorporated compa 
with or without limited liability as may be expressed in the artic 
of association, and such publicity shall be provided for as 
enable all who trade with such corporations as adopt the limit 
liability to know that no liability exists beyond that of the joi 
capital which may have been invested or subscribed.’ (Italics our 

Of this section Mr. Carey said: ‘The proposition contained 
the article reported by the Committee on Industrial Interests 
somewhat different from that offered by the gentleman from Phil 
delphia; and for myself I prefer it, for the reason that I think 
more properly goes into the Constitution. It is a declaration of 
right, with an instruction to the Legislature to carry that right in 
effect, whereas, the other is legislation. Nevertheless I accept wil 
great pleasure the section just exactly as my friend (Mr. Woo 
ward) has proposed it, and am perfectly willing to agree to it.” ® 

But, although this section was adopted by a vote of 66 to 36," lat 


‘Debates of Constitutional Convention, 1872-3, Vol. 4, p. 635; Vol. | 
p. 18; Vol. 7, pp. 770-3. 
6 Ib., Vol. 6, p. 19. 
1b., Vol. 6, p. 27. 
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convention reversed itself and struck it out by a vote of 61 to 
Mr. Woodward and Mr. Carey both opposed this reversal. 
chief argument made in favor of the reversal was that corpora- 
s were already too much favored under the law.® 
he Constitution took effect on January 1, 1874. In the session 
74 the legislature passed two Acts: (1) “ An Act to provide for 
ncorporation and regulation of certain corporations’’;* and (2) 
Act, authorizing the formation of partnership associations, in 
h the capital subscribed shall alone be responsible for the debts 
e association, except under certain circumstances.’’ !° 
e Act to provide for the incorporation and regulation of cer- 
corporations provided that corporations might be formed there- 
r by the voluntary association of five or more persons for the 
oses mentioned in the Act. There was a long enumeration of 
oses. There were numerous special provisions applicable to 
ified kinds of corporations. 
ere was also this general provision: “The stockholders in 
of said corporations shall be liable in their individual capacity, 
e amount of stock held by each of them, for all work or labor done, 
aterials furnished, to carry on the operations of each of said 
orations; but this section shall not be construed to increase or 
ish the liability of stockholders in corporations, which by the 
s of this statute, are to be governed, controlled and managed 
he provisions of other statutes, but their liability shall be fixed 
defined by the terms of the statutes by which said corporations 
o be governed, controlled and managed.” ™ (Italics ours.) 
a word, the members of a business organization incorporated 
r this law were (in the absence of some other pertinent pro- 
n) subject to what is commonly called a double liability. They 
liable to pay the amount of their subscriptions; and they were 
her liable to the amount of stock held by each of them. Their 
ility was similar to the liability of shareholders in a national 
k (p. 26). 
b., Vol. 7, p. 779. 
b., Vol. 7, pp. 763-9. Note the anti-corporation speech of Mr. Dodd 
165). 
uaws of 1874, p. 73. 


Hips, p. 271. 
Tb., p. 80. 
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An outstanding difference between the position of members 
corporation and the position of members of a partnership ass 
tion was that the members of a corporation were exposed to a dq 
liability, whereas the members of a partnership association 
exposed to no liability except to pay their subscriptions. 
members of a corporation were exposed to the loss of the am 
invested, and as much more; the members of a partnership 
ciation were exposed only to the loss of the amount invested. 

Looking back to the contest in the constitutional conventio 
which the convention had first voted for a liability limited te 
capital subscribed, but later had reversed itself, we see ¢ 
through the enactment of the partnership association law, the: 
victory was won by those who favored a liability limited to 
capital subscribed. 

The language of the statute follows the language of Mr. Cz 
(pp. 509-510) rather than the language of Mr. Woodward. 
Woodward’s language was expressly of “corporations” (p. 
Mr. Carey, in favoring the other proposal offered in the cons 
tional convention, was plainly thinking of corporations,—he re 
on the experience of other jurisdictions in passing corporation | 
similar to that proposed, and he wanted his provision to be adop 
as a section of the article in the Constitution on corporations. — 
the language of his proposal was not expressly of corporations. 

It would seem to be probable that those who favored the prine 
of liability limited to the capital subscribed thought that the le 
lature would be more likely to (ee a law sanctioning such a 
tion if the term “‘corporations”’ were avoided in framing the law. 

What we know is that the legislature in the same year passed 01 
Act “to provide for the incorporation and regulation of certain ¢ 
porations,” and also passed another Act ‘“‘authorizing the format 
of partnership associations, in which the capital subscribed $ 
alone be responsible for the debts of the association, except 
certain circumstances.” The same legislature passed two Acts, ¢ 
ing one a corporation law and calling the other a partnership a 
ciation law. There was, at least, a differentiation in nomenclat 

The Act authorizing the formation of partnership associations¥ 
supplemented by Acts passed in 1875 and 1876.12 The Act ¥ 
its supplements provided that there should be no dissollut 

' Laws of 1875, p. 3; Laws of 1876, p. 89. 
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the death or insolvency of a member, or the sale of his in- 
; that real estate should be acquired and conveyed in the 
iation name; that the association might use a common seal; 
he powers of management should be concentrated in a board 
nagers; that suits should be maintained in the association 
; and that shareholders who complied with the law should 
der no liability except to pay their subscriptions. 

ere was one provision in the Pennsylvania Act that was quite 
ent from anything in the New York General Banking Act,—a 
eree of shares must be acceptable to a majority of the other 
olders.!? And the language of the Act respecting suits also 
d from the language of the General Banking Act (p. 429), 
rovision in the Pennsylvania law being as follows: “Said 
ation shall sue and be sued in their association name; and 
suit is brought against any such association, service thereof 
e made upon the chairman, secretary or treasurer thereof, 
service shall be as complete and effective as if made upon 
nd every member of such association.” 14 And there were 
differences of phraseology. 

do not think it would be profitable to give a statement of 
ovisions of the Pennsylvania Acts in such minute detail as 
iven of the provisions of the General Banking Act (pp. 428- 
There is, no doubt, room for a difference of opinion among 
gent men whether a different construction should be given 
Pennsylvania Acts than should be given to the New York 
al Banking Act. But it seems to us that, on the whole, the 


tion 4 of the 1874 law provided: “Interests in said associations shall 
nal estate, and may be transferred under such rules and regulations 
association may prescribe, but no transferee of any interest, or the 
ntatives of any decedent, or of any insolvent, shall be entitled there- 
0 any participation in the subsequent business of said association, 
he or she be elected thereto by a vote of a majority of the members 
iber and value of their interests; and any change of ownership, whether 
, death, bankruptcy or otherwise, which shall not be followed by election 
association, shall entitle the owner only to his interest in the associa- 
-@ price and upon terms to be mutually agreed upon, and in default 
| agreement the price and terms shall be fixed by an appraiser appointed 
court of common pleas of the proper county, subject to the approval 
court.” 

ws of 1876, p. 89, 
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points of similarity are much more impressive than the poin 
dissimilarity,—that the Pennsylvania Acts were closely aki 
the New York General Banking Act. 

Is a Pennsylvania partnership association a legal unit? 
submit that the natural construction of the Pennsylvania 
leads to the conclusion that it is. 

The construction of the statutes raises questions which « 
similar to those with respect to the partnership associations for 
under the terms of the New York General Banking Act, ang 
refer the reader to our consideration at length of those ques 
at pp. 431-454. 

There was no question but that the Pennsylvania statute 
constitutional even if the partnership associations were legal 
and there was, so far as we can see, no clear evidence in the stat 
of a legislative intent that they should not be treated as 
units. There was therefore no reason why the courts should 
adopt the natural construction of the Acts; and we think | 
whenever a legislature gives so many of the corporate advant 
as were given by these statutes, including the main corpo 
advantage of a limitation of liability, the natural constructi¢ 
the statutes is that the association is a legal unit,—that it 
capacity to acquire its rights and to incur its obligations ¥ 
are distinct from the rights and obligations of the shareholder 

Moreover, even if there is room for a difference of opinion at 
intelligent men as to what is the proper construction of 
statutes, there have been several decisions by the Supreme © 
of Pennsylvania construing them which are noted in the marg 


cs 


15In Coal Co. v. Rogers, 108 Pa. St. 147, 150, it was held that an @ 
of trespass could be maintained against such an association. “Such att 
ciation is not technically a corporation.... It may not be imp ope 
call such an association a quasi corporation.” 

In Eliot v. Himrod, 108 Pa. St. 569, the court said (p. 580): “The form 
of a limited partnership association is materially different from the ct 
of a corporation. Such association is treated in the statute as a partt 
which, upon the performance of certain acts, shall possess specified 
and immunities. In contemplation that the association may consist 0 
members, for convenience it is clothed with many of the features and Pt 
of a corporation, such as the right to sue and be sued, grant and recel¥ 
the association name. But no man can purchase the interest of @ me 
and participate in the subsequent business, unless by a vote of a maj 
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tre is, possibly, some divergence of thought evidenced in these 
sions, but it seems to us pretty clear that, according to the 
reme Court of Pennsylvania, the partnership associations are 


e members in number and value of their interests. No charter is granted 
e persons who record their statement.” 

Hill vy. Stetler, 127 Pa. St. 145, 13 Atl. 306, 17 Atl. 887, the court said 
61): “The act of 1874 was passed to relieve against the risk and incon- 
nce attending general partnerships, by providing a mode by which in- 
uals might invest a fixed sum in a business enterprise, without liability 
ss beyond the sum so invested. The method provided is the creation 
new artificial person to be called a joint stock association, having some 
e characteristics of a partnership and some of a corporation.” 

Sheble v. Strong, 128 Pa. St. 315, 18 Atl. 397, the plaintiff brought suit 
st an association, and recovered judgment, but could not obtain satis- 
n of that judgment. He then brought suit against the associates al- 
that there had been a failure to comply with the provisions of the stat- 
nd that therefore the associates were liable as general partners. Both 
wer court and the upper court were of opinion that there had been such 
ure to comply with the provisions of the statute that the associates might 
held, zf the cause of action against the associates had not been merged 
e judgment against the association. 

e lower court held (p. 319) that it had been merged, and its reasoning 
that the suit against the association was a suit against the associates. 
h service is evidently allowed as a substitute for personal service for 
enience sake, but this mode of bringing the defendants into court does 
in our judgment, make them any the less parties to the suit.” 

t the wpper court did not sustain the result reached by the lower court. 
Id that the cause of action against the associates had not been merged 
e judgment against the association, because the question of the general lia- 
of the associates had not been adjudicated in that suit. It said (p. 323): 
actions are not the same either in form or effect. In the one, the as- 
tion is made defendant, without naming the individuals who compose 
d service of process is made on one of the officers, who are agents of the 
bers only to the extent of their interest in the association. In the other, 
ersons who compose the general partnership are joined as defendants, 
liable at all as partners, each is liable for the entire debt, and not merely 
e extent of his interest in the partnership, provided all are served with 
or voluntarily appear. The measure of liability in each, respectively, 
erent. In the one, it is general; in the other, it is limited to the property 
e association, which of course includes unpaid stock due by individual 
bers. For the same reasons the actions are not inconsistent. . . . Con- 
g for argument sake, that the debt sued for is the same, in both cases, 
that the present defendants are of those who constituted the association 
held itself out as a limited partnership, it is nevertheless true that the 
tion of liability, as general partners, was not in any manner involved 
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legal units for all purposes while engaged in authorized undertaki 
And the construction placed on these statutes by the highest ¢g 
in the jurisdiction where they were passed ought to be accep 
as controlling. (See the discussion at pp. 423, 424.) 

But with respect to these partnership associations, just as y 
respect to the partnership associations formed under the } 
York General Banking Act, there is clear evidence of an i 
on the part of the legislature to differentiate them, as a matte 
nomenclature, from “corporations,” and we now inquire whet 
any important consequences followed from this differentiation. 

In Pennsylvania itself we have found only one decision in wh 
the court held that a rule of law applicable to corporations was 
applicable to partnership associations.’ 


in the first suit, while in the present action that is the main question.” (Ita 
ours.) 

In MacGeorge v. Chemical Co., 141 Pa. St. 575, 21 Atl. 671, it was h 
that a member could sue the association on a claim held by him against 

In Briar Hill Co. v. Atlas Works, 146 Pa. St. 290, 23 Atl. 326, the audi 
(whose report withstood attack) said (p. 293) that a partnership associat 
is not “a mere common-law partnership, plus the attribute of a limited I 
bility on the part of its members; but it is a creation of the legislature, iss 
generis, and, though analogous both to a partnership at common law 4 
a corporation, in many respects, yet it differs from each in that it possess 
some of the characteristics of both. It is a quasi corporation.” 

In Whitney v. Backus, 149 Pa. St. 29, 24 Atl. 51, it was held that the me 
bers of a partnership association are not, simply because they are membé 
liable for torts committed by the officers or agents of the association. “l 
like an ordinary partnership, and like a corporation, it is an artificial perso 
(p. 34). ’ 

In Globe Refining Co.’s Estate, 151 Pa. St. 558, 25 Atl. 128, an associatit 
having become insolvent, made an assignment for the benefit of its crt 
tors. It was held that a member who had a claim against the associat 
for payment of property sold and money loaned to it should be allowed: 
compete with other creditors of the association for satisfaction out of t 
funds in the hands of the assignee. (Cf. Snedden v. The Wampum &t. © 
5 Pa. Co. Ct. 418, where the provisions of the statute had not been compl 
with.) 

In Carter v. Producers’ Oil Co., Lid., 182 Pa. St. 551, 38 Atl. 571, 39 
R. A. 100, the court said (p. 573): “We can not assent to the plaintifi’s cla 
that the defendant company is a corporation and restricted, in the adopt 
of by-laws, rules and regulations for its government, to such as it is with 
the power of the latter to prescribe. It may be conceded that the defenda 
company has some of the qualities of a corporation, but it is neverthelt 
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ut there are two cases decided by courts other than the Penn- 
ania courts in which the associations were not treated like 
orations,—Great Southern Fire Proof Hotel Co. v. Jones," 
ded by the Supreme Court of the United States; and Edwards 
arren Linoline Works, decided by the Supreme Judicial 
rt of Massachusetts. 

reat Southern Fire Proof Hotel Co. v. Jones. The Constitution 
he United States provides that the federal courts shall have 
sdiction of ‘‘controversies . . . between citizens of different 
es.” © In Bank of United States v. Deveaux,” the court held 
a corporation was not a citizen within the meaning of this 
se; but that nevertheless the court was authorized ‘“‘on a ques- 
of jurisdiction, to look to the character of the individuals who 
pose the corporation” (p. 91). Thus if, in a suit brought by 
rporation against citizens of one state, the fact was that all the 
bers of the corporation were citizens of another state, the 
ral court had jurisdiction. 

Bank of the United States v. Deveaux, all the members of 
Bank of the United States were citizens of one state, and all 
defendants were citizens of another state. But cases thereafter 
e in which one or more of the members of the corporation and 
or more of the adverse parties were, in fact, citizens of the 
e state. The Supreme Court at first held that it did not have 
sdiction in such a case;?! but ultimately the doctrine was 
pted that, on this jurisdictional question, there is “an indis- 
ble legal presumption” that all the members of a corporation 
citizens of the state where it was organized.” 

n Great Southern Fire Proof Hotel Co. v. Jones, the court 
imously held that, for the purpose of determining the juris- 


rtnership association, governed by the statutes and articles under which 
as organized.” Cf. the cases cited in note 17 at pp. 451-453. 

177 U. S. 449, 20 Sup. Ct. 690, 44 L. Ed. 842, Warren, Cases Corp. 78. 
168 Mass. 564, 47 N. E. 502, 38 L. R. A. 791. 

Section 2 of Article III. 

5 Cranch (U. S.), 61, 3 L. Ed. 38, Warren, Cases Corp. 108. An extract 
the opinion of Chief Justice Marshall was given at our pp. 5, 6. 
Commercial Bank v. Slocomb, 14 Pet. (U. S.) 60, 10 L. Ed. 354. 

Marshall v. Baltimore & Ohio R. R. Co., 16 How. (U. S.) 314, 14 L. Ed. 
; St. Louis & San Francisco Ry. Co. v. James, 161 U.S. 545, 16 Sup. Ct. 
, 40 L. Ed. 802. 
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diction of the federal courts, a Pennsylvania partnership ass 
tion would not be treated as the equivalent of a corporation, 
court said (pp. 454-7): “We are of opinion that the plaj 
as a limited partnership association was not entitled to invoke 
jurisdiction of the Circuit Court. It was not alleged to be, 
could it have alleged that it was, a corporation in virtue of 
statute of Pennsylvania under which, according to the averm 
of the bill, it was organized. . . . The case of Chapman v. Barn 
is decisive of the present question. . . . We must look in the, 
of a suit by or against a partnership association to the citizens 
of the several persons composing such association. . . .% 
have not been referred to any case in the Supreme Court of Pe 
sylvania which distinctly places limited partnership associati 
created under the statutes of that State, on the basis of corpo 
tions. ... That a limited partnership association created ung 
the Pennsylvania statute may be described as a ‘quasi corporati¢ 
having some of the characteristics of a corporation, or as a 
artificial person’ is not a sufficient reason for regarding it as 
corporation within the jurisdictional rule heretofore adverted 
That rule must not be extended. We are unwilling to extend 
so as to embrace partnership associations.” 

Under this decision the differentiation had a very impo 
consequence. 

It is easy to understand the reasons which led to this decisi¢ 
The rules in the federal courts with respect to jurisdiction on ¢ 
count of diverse citizenship where one of the parties was, in for 
at least, a corporation, had become highly artificial. In holdi 
that there is “an indisputable legal presumption” that all t 
members of a corporation are citizens of the state where it ¥ 
organized, the court had gone to the verge of judicial power 


*° 129 U.S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800, our p. 504, 

*4See Great Southern Fire Proof Hotel Co. v. Jones, 193 U. S. 532, 540, 
Sup. Ct. 576, 577, 48 L. Ed. 778, 784. After the decision discussed alll 
text, in which leave to amend the pleadings as to the citizenship of the part 
was given, “the plaintiffs filed an amended bill of complaint, which curt 
the defect in its original bill as to the citizenship of the parties. The ¢a 
went to a final hearing upon the merits, and a decree was rendered in {2 " 
of the plaintiffs.” This decree was affirmed in the Circuit Court of Appeal 
and in the Supreme Court. 

*° See Gray, Nature and Sources of the Law, p. 34, 
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‘court was inclined to narrow, rather than to extend, the cases 
ich this “indisputable legal presumption” should be applied. 
clined to apply it with respect to the members of a legal unit 
h might be like a corporation but which the legislature creating 
d seen fit to call by some name other than corporation. That 
s a ‘new artificial person” was not a sufficient reason for 
ding it as a corporation within the jurisdictional rule. “That 
must not be extended.” * 


fore leaving this case, we want to digress for a moment, from 
iscussion of the extraterritorial effect of the differentiation of 
ership associations from corporations, to call attention to the 
ng of this case upon Liverpool Insurance Company v. Massa- 
its.” In a preceding case, Andrews Bros. Co. v. Youngstown 
Co., the Circuit Court of Appeals for the Sixth Circuit had 
that, for the purpose of determining the jurisdiction of the 
al courts, such an association was a corporation. In deter- 
g whether the business organization was, or was not, a cor- 
tion it adopted the same mode of approach as that adopted 
r. Justice Miller in Liverpool Insurance Co. v. Massachusetts, 
inquired as to what corporate advantages were granted by the 
sylvania Acts. The Supreme Court, in Great Southern Fire 
Hotel Co. v. Jones, said it had not overlooked this case, 
could not concur in the view taken by the court which de- 
it. 

Pennsylvania partnership association was much more like 
poration than was the Liverpool Insurance Company. The 
partnership, though considered a legal entity in Louisiana, can not 
garded as either a corporation, or a quasi-corporation, for the purpose 
termining federal jurisdiction. Empire Rice Mill Co. v. K. & E. Neumond, 
ed. 800. 
People of Porto Rico v. Fortuna Estates, 279 Fed. 500, the court said 
05): “We are also of the opinion that, where the jurisdiction of a federal 
over a suit brought against a partnership depends upon diversity of 
nship, the question is to be determined by the citizenship of its mem- 
whether under the law of the place of its origin it is regarded as an entity 
may sue or be sued in its partnership name.” Among the authorities 
is Bruett & Co. v. Austin Drainage Excavator Co., 174 Fed. 668, in which 
ourt considered an Iowa partnership. (See our pp. 175-177, 266, 267) 
10 Wall. (U. S.) 566, 19 L. Ed. 1029, our p. 418. 
BB U. S. App. 444, Warren, Cases Corp. 74. 
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Pennsylvania legislature had granted every corporate advan 
that Parliament had granted, and in addition had granted the: 
corporate advantage of a limitation of liability. Moreover 
Pennsylvania courts had construed a partnership associatioy 
be a legal unit for all purposes (within the scope of the author 
business), whereas the English courts had construed such a } 
ness organization as the Liverpool Insurance Company to } 
legal unit but for a single purpose (pp. 411, 412, 514-516). 

In seeking to learn what mode of approach the Supreme G 
of the United States will take in determining whether there j 
is not, a corporation, Great Southern Fire Proof Hotel Co. v. J 
may be pertinent as well as Liverpool Insurance Co. v. Massachus 


We return from this digression, to consider a second case deci 
by courts, other than those of Pennsylvania. In Edwards v. Wa 
Linoline Works,” the Massachusetts court declined to enterts 
suit against a Pennsylvania partnership association. 

It will be remembered that the Massachusetts court had pre 
ously held in Taft v. Ward *® that the laws of New York y¥ 
respect to suits applicable to joint-stock associations had no ex 
territorial effect,—were of no avail in Massachusetts. In 
Edwards case, in speaking of the Pennsylvania partnership assoc 
tion the court said (p. 566): “If the question presented were 
open one in this Commonwealth, it might well be held that s 
an association could be considered to have so many of the ch 
acteristics of a corporation that it might be treated as one,” I 
it further said (p. 566) that the laws of New York construed 
Taft v. Ward “do not differ, in any essential respect, from the lé 
of Pennsylvania.” 

The only Pennsylvania case respecting the construction 
these statutes from which the court quoted was Eliot v. Himrot 
The only other case to which it referred was Sheble v. Strom 
and the page to which it referred was part of the opinion of t 
lower court. It made no reference to Coal Co. v. Rogers, H 


* 168 Mass. 564, 47 N. E. 502, 38 L. R. A. 791. 
*” 106 Mass. 518, our p. 506. 

31108 Pa. St. 569, 580. 

32 128 Pa. St. 315, 18 Atl. 397. 

33108 Pas St. 147, 150. 
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tetler,** MacGeorge v. Chemical Co.,*° Briar Hill Co. v. Atlas 
ks,* Whitney v. Backus,” or Globe Refining Co.’s Estate,® al- 
gh all of these cases had been decided before the Edwards case 
argued. (See the statement of these cases in note 15, pp. 514- 
) It is familiar law that the courts of one state do not take 
cial notice of the law of another state; and the fact that the 
t referred only to Eliot v. Himrod and Sheble v. Strong may 
been due to a lack of evidence in the record with respect 
ny other Pennsylvania decisions. 
he statement that the laws of New York construed in 7 aft v. 
d did “not differ, in any essential respect”? from the Penn- 
nia laws which the court now had before it seems to us not 
ve been justified. A joint-stock association formed under the 
passed in New York in 1849 and thereafter was not a legal 
—the rights and obligations incurred in the conduct of the 
ess were the rights and obligations of them, the shareholders, 
not of it, the association. The statute as to suits simply gave 
ile way of enforcing the rights and obligations of the share- 
rs; it was merely procedural; and therefore had no extra- 
orial effect. But a partnership association formed under the 
sylvania laws was (if all the pertinent Pennsylvania statutory 
isions and decisions are considered) a legal unit,—the rights 
obligations incurred in the conduct of the business were the 
s and obligations of it, the association, and not of them, the 
holders. 
ere is, we submit, little more justification for saying that 
ennsylvania partnership association law did not differ, in any 
tial respect, from the New York joint-stock association law, 
there would be for saying that the New York joint-stock asso- 
n law did not differ in any essential respect from the General 
ing Act of 1838. We have seen that there were essential 
ences between the Act of 1838 (pp. 428-431), and the Acts 
d in 1849 and thereafter (pp. 458-460). 
e Pennsylvania statutes must be considered as a whole. 


27 Pa. St. 145, 13 Atl. 306, 17 Atl. 887. 
41 Pa. St. 575, 21 Atl. 671. 

46 Pa. St. 290, 23 Atl. 326. 

49 Pa. St. 29, 24 Atl. 51. 

51 Pa. St. 558, 25 Atl. 128. 
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The phraseology of the statute respecting suits ought not te 
considered alone. Considering the Pennsylvania statutes g 
whole, and as construed by the Pennsylvania Supreme Court 
Pennsylvania partnership associations are seen to be closely ¢ 
to the New York partnership associations formed under the 
eral Banking Act. There we find likeness. But the Pennsylyg 
partnership associations differed in essential respects from 
New York joint-stock associations. There we find unlikeness, 

The opinion in the Edwards case represented the views of a 
jority of the justices. The justices who dissented or doubted g 
no opinion. 

We submit that Taft v. Ward was not decisive of the po 
presented to the court in the Edwards case. That decision oug 
of course, to have been taken into consideration; it furnished 
analogy; but the question whether there was not a sound dist 
tion between Taft v. Ward and the case at bar was “an 9 
one.” 


It is familiar law that courts of one jurisdiction will, by com 
entertain a suit by, or against, a foreign corporation, provi 
that this is not contrary to the intent of the local legislature ! 
p. 805). The probing question in a case like the one under 
cussion would seem to be whether, assuming that there is noth 
to bar a suit against a foreign corporation, a suit should be allow 
against a foreign legal unit which resembled a corporation | 
which was called by a different name than corporation by the le 
lature which authorized it. Does the differentiation in nomen 
ture have this extraterritorial effect? 

Edwards v. Warren Linoline Works is not an answer to t 
question, because the court proceeded on the assumption that 
partnership association was not a legal unit in Pennsylvania 
that it was like a New York joint-stock association. But we 
well understand that a court should recognize that the partners 
association was a legal unit in Pennsylvania, and neverthe 
should reach the same result as was reached in the Edwards ¢ 

A court might well say: “The rule, based on comity, is appli¢ 
to corporations. We decline to have our time consumed by 
examination of the details of such statutes as those here in 
tion and of all the decisions in the state where they were Ppa 
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h are pertinent to their construction. They may, or may not, 
authorized legal units. Even if they did, the legislature that 
d the law, for some reason which no doubt seemed good to it 
hich it is difficult for us to understand, saw fit not to call 
legal units corporations. The very failure to call them cor- 
ions raises questions of construction of great difficulty. We 
ne to extend the rule of comity to that kind of a legal unit. 
a peculiar law, and the peculiarity had better be localized. 
ast, it shall have no extraterritorial effect so far as this juris- 
n is concerned.” 


s similar to the Pennsylvania partnership association laws 
been passed in Michigan,*” New Jersey,!® Ohio *! and Vir- 
* Not much advantage of them seems to have been taken 
w Jersey, Ohio or Virginia. 

the margin reference is made to some cases under the Pennsyl- 
laws on points not covered in previous notes.** 


ompiled Laws, 1915, §§ 7950-66. 
ompiled Statutes, 1910, pp. 3921-4. 
eneral Code, (Page), 1926, Vol. II, §§ 8059-78. 
e §§ 2878 to 2886 of the Code of 1887, construed in Deckert v. Chesa- 
Western Co., 101 Va. 804, 45 S. E. 799. We have found no similar provi- 
the General Laws, 1923. 
the chapter on limited partnerships we considered the question whether, 
a plaintiff sued upon a contract and proved that there had not been a 
ntial compliance with the statutory provisions and sought on that ground 
d the alleged special partners as general partners, the alleged special 
ts could successfully assert that the plaintiff was blocked by an estoppel 
lied agreement (pp. 306-308). A leading authority was Andrews v. 
, 10 Pa. St. 47, our p. 307, in which the court said (p. 56): “The pre- 
ion is, that the contract was made in reference to the legal rights of 
rties, and this presumption can alone be rebutted by clear proof of 
ress contract, waiving all the plaintiffs’ rights under the statute.” 
imilar doctrine was applied where the requirements of the 1874 Act were 
bstantially complied with. Maloney v. Bruce, 94 Pa. St. 249; Eliot 
od, 108 Pa. St. 569; Appeal of the Hite Natural Gas Co., 118 Pa. St. 
2 Atl. 267; Hill v. Stetler, 127 Pa. St. 145, 13 Atl. 306, 17 Atl. 887; Van- 
. Corcoran, 127 Pa. St. 255, 18 Atl. 16, 4 L. R. A. 386; Sheble v. Strong, 
a. St. 315, 18 Atl. 397; Gearing v. Carroll, 151 Pa. St. 79, 24 Atl. 1045; 
v. Kent, 160 Pa. St. 85, 28 Atl. 501. 
t note that in Allegheny N. Bank v. Bailey, 147 Pa. St. 111, 23 Atl. 439, 
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Reference is also made to some cases under the Michigan 


it was held that a creditor who advised and assisted its debtors in fh 
ganization of a partnership association and subsequently, as arrange 
forehand, received the bonds of the association in payment of its indebte 
was estopped to show a defective organization for the purpose of holdin 
members liable as general partners. 


As to substantial compliance with the statute, see Lauder v. Logan 
Pa. St. 34, 16 Atl. 44; Masters v. Lauder, 131 Pa. St. 195, 18 Atl. 872; ¢ 
Bailey, 146 Pa. St. 328, 23 Atl. 370; Laflin & Rand Co. v. Steyiler, 14 
St. 434, 23 Atl. 215. 

As to informal acceptance of a transferee of shares by the other sharehe 
see Globe Refining Co.’s Estate, 151 Pa. St. 558, 25 Atl. 128. As to righ 
a transferee before the transfer has been recorded, as against an atta 
creditor of the transferor, see Tidewater Pipe Company, Lid., v. Ki 
16 Weekly Notes of Cases, 101. As to right to inspect the books, 
terson v. Tidewater Pipe Co., Lid., 12 Weekly Notes of Cases, 452. 

As to power to use its tenn to purchase shares of stock in a corpora 
see Layng v. French Spring Co., Lid., 149 Pa. St. 308, 24 Atl. 215. As tog 
to mortgage, see Appeal of Eaten 14 Atl. 225; Briar Hill Co. v. Atlas W 
146 Pa. St. 290, 23 Atl. 326. 

As to liability under a contract not signed by two managers, see Pilist 
Melting Co., Lid., v. Reese, 118 Pa. St. 355, 12 Atl. 362. As to the per 
liability of a manager, see Mercantile N. Bank v. Lauth, 143 Pa. St. 3s 
Atl. 1017. 

As to right of managers to sell the entire business and property wit 
the consent of all the shareholders, see Carter v. Producers & Refiners Oil 
164 Pa. St. 463, 30 Atl. 391. As to dissolution, see Tindel v. Park, 15 
St. 36, 26 Atl. 300. As to the appointment of a receiver, see Parry v. Lt 
wanna Assn., 72 Pa. Super. Ct. 603. As to an assignment for benefit of cr 
ors, see Rodgers Printing Co. v. Santa Claus Co., Ltd., 11 Pa. Co. Ct. 529. 

See also Appeal of Liggett Spring & Axle Co., 111 Pa. St. 291, 2 Atl 08 
Walker v. Keystone Brewing Co., 131 Pa. St. 546, 20 Atl. 309; Jennings, £ 
& Co.’s Case, 157 Pa. St. 630, 27 Atl. 532; Hinds v. Battin, 163 Pa. $ 
30 Atl. 164; Robbins Electric Co. v. Weber, 172 Pa. St. 635, 34 Atl. 116. 


For further cases under the Pennsylvania laws, which were decide 
courts other than the courts of Pennsylvania, see Park, Brother & Co., Li i 
v. Harwi, 2 Kan. App. 629, 42 Pac. 939 (persons doing business as @ in 
partnership under the laws of the state of Pennsylvania can not malt 


the purchase from them of certain goods of their manufacture, when the 
under which they were organized expressly prohibit them from contract 
a liability in the manner attempted by the contract sued upon); 
v. Cooper, 82 Md. 625, 34 Atl. 362 (the plaintiff can not enforce claim 4g@ 
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clear under the Michigan decisions that such a partnership 
ation is a legal unit.** 


tate of a deceased member on a liability incurred by the association 
hat member’s death); Smith v. Warden, 86 Mo. 382 (defendants liable 
eral partners because there had not been substantial compliance with 
nnsylvania laws); Tide Water Pipe Co. v. Assessors, 57 N. J. L. 516, 
. 220, 27 L. R. A. 684 (such partnership associations are invested with 
ential characteristics of corporations, and may be subjected to taxa- 
New Jersey as though they were corporations); Bernard & Leas Mfg. 
Packard & Calvin, Limited, 64 Fed. 309, 12 C. C. A. 123 (in making 
necessary number of members a husband and wife count as two); 
Oblitic Stone Co. v. Bolger, 179 Fed. 979 (judgment obtained against 
tes as general partners on the ground that the organization had been 
ve was opened at the instance of members who had no notice of the 
nd had not given authority to appear to the attorney who assumed 
ear for them). 

e Michigan law, when originally passed in 1877, was “almost an ex- 
rint” of the Pennsylvania law. Rouse, Hazard & Co. v. Circuit Judge, 
ich. 234, 238, 62 N. W. 359, 360, 27 L. R. A. 577, 579, 53 Am. St. Rep. 
9. But since that time there have been numerous amendments (q. v.). 
of cases will be found in the Compiled Laws, 1915, under the respective 
(§§ 7950-7966.) 

call attention to Staver & Abbott Mfg. Co. v. Blake, 111 Mich. 282, 
W. 508, 38 L. R. A. 798. It was held that one who enters into a con- 
elying entirely on an associate liability can not, by reason of a defect 
organization, hold shareholders to unlimited liability who were not 
ted in the association at its organization; the court spoke (p. 287) of 
iation as “a legal entity’; and its thought was that the law ap- 
le in case of a defect in the organization of a corporation (see our pp. 
54) should be applicable here. 

, to Armstrong v. Stearns, 156 Mich. 597, 604, 121 N. W. 312, 314. The 
said: “This court has determined that the law governing corporations, 
than the law governing copartnerships, is applicable to a partnership 
such as the insolvent implement company was.” 

, to McCarty v. Caledonia Coal Co., 164 Mich. 692, 130 N. W. 207, 
ich a person who was a shareholder at the time he did work for the as- 
ion was allowed to maintain an action against it. 

, to Goodspeed v. Wayne Circuit Judge, 199 Mich. 273, 165 N. W. 943 
; First National Bank v. Brooks, 206 Mich. 177, 182, 172 N. W. 582, 
919): Whitney Realty Co. v. Secretary of State, 220 Mich. 234, 189 N. W. 
1922) and 228 Mich. 96, 199 N. W. 669 (1924). 
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CHAPTER YV 


CONSTITUTIONAL PROVISIONS GIVING A BROAD D 
NITION TO THE TERM “CORPORATIONS ” 


We have already seen that § 3 of Article VIII of the New’ 
Constitution of 1846 provided: ‘‘The term ‘corporations’ as 
in this article shall be construed to include all associations 
joint-stock companies having any of the powers or privilege 
corporations not possessed by individuals or partnerships” (p, 4 
and that § XIII of Article XVI of the Constitution of Pennsylvyz 
contains a like provision (p. 508). 

There is also a provision identical with, or resembling, the} 
York provision in Alabama,! Arizona,” California,*® Idaho,* Kan 
Kentucky,’ Louisiana,’ Michigan,’ Minnesota,’ Méississip 
Missouri,!! Montana,!? North Carolina,!? North Dakota," ( 


1§ 241, in Article XII. Another section (240) in that article proy 
“All corporations shall have the right to sue, and shali be subject to be 
in all courts in like cases as natural persons ’’; section 240 is therefore lik 
second part of §3 of Article VIII of the New York Constitution of 1846 
p. 454). It is to be noted that the Alabama courts did mot regard Se 
240 as giving capacity to unincorporated associations to be parties pla 
or defendant, but, on the contrary, have held that they could not sue ¢ 
sued, unless there was some statue authorizing such suit. See Grand I 
national Brotherhood v. Green, 206 Ala. 196, 89 So. 435. 


281 of Article XIV. 

3§ 4 of Article XII. See Napa State Hospital v. Dasso, 153 Cal. 698 
96 Pac. 355, 357, 18 L. R. A. (N. S.) 643, 646, 15 Ann. Cas. 910, 912. 

4§ 16 of Article XI. 

5§ 6 of Article 12. 

6 § 208. 

7§ 8 of Article XIII. 

8§ 2 of Article XII. 

°§ 1 of Article 10. 

1 § 199, in Article 7. 

1 § 11 of Article XII. 

128 18 of Article XV. 

18§ 3 of Article VIII. 

14§ 144, in Article 7. 
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a, South Carolina, South Dakota,” Utah, Virginia’ and 
hington.”° 
ll of these provisions contain words restricting the scope within 
ch the definition is to be applied. In all the provisions, except in 
tucky and Louisiana, the restrictive words are ‘‘as used in 
article” or “‘used in this article.” In Kentucky and Louisiana 
restrictive words are ‘‘as used in this constitution.”’ 
most jurisdictions, due heed is given to the restrictive words. 
inent authorities follow: 
Great Southern Fire Proof Hotel Co. v. Jones,”* we have already 
that the Supreme Court of the United States said (p. 456) with 
ence to the provision in the Pennsylvania Constitution: ‘‘The 
effect of that clause is to place the joint-stock companies or 
ciations referred to under the restrictions imposed by that article 
corporations; and not to invest them with all the attributes 
orporations.” (Italics ours.) 
Van Dyke v. Geary,”” the Supreme Court of the United States 
construing the terms “‘corporation” and ‘“‘public service cor- 
tion” as used in Article XV of the Constitution of Arizona. 
cle XIV contained a definition like the New York. definition, 
the argument was made that that definition must be applied to 
rporation”’ and “public service corporation” as used in Article 
The court said (p. 45): ‘But the answer is that Article XIV 
s only with the organization, incorporation, management and 
ers of technical corporations, and the definition therein of 
oration’ is for that reason expressly limited by the phrase ‘as 
in this Article.’ This is significant and is entirely in harmony 
the view that the term as used in some other article having a 
lly different purpose, should bear a different and broader con- 
ction.” (Italics in the original.) 


§ 1 of Article IX. See Oklahoma City v. Oklahoma Ry. Co., 20 Okla. 1, 
Pac. 48, 50,16 L. R. A. (N.S.) 651, 655. 

§ 1 of Article IX. 

§ 19 of Article XVII. 

§ 4 of Article XII. 

§ 153, in Article XII. 

§ 5 of Article XII. 

ig U. S. 449, 20 Sup. Ct. 690, 44 L. Ed. 842, our p. 517. 

1244 U.S. 39, 37 Sup. Ct. 483, 61 L. Ed. 973. 
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In State v. Cosgrove,”* the court was dealing with a statute apy 
cable to ‘‘every corporation, every copartnership or company q 
every association.” The court held, three to two, that a busing 
trust was within the term “association.” The three judges y 
thought it was an association did not, of course, have to de¢ 
whether it was a corporation. But Budge, J. (who, although 
was in the minority, wrote the opinion) thought it was neither 
association nor a corporation. As to its not being a corporati 
he said (p. 283): “It is clear from the very terms of sec. 16, sup 
that the word ‘corporation’ was intended to be there defined or 
as used in art. 11. The section clearly recognizes the existence 
corporations in the usual and ordinary sense, as well as of associ 
tions and joint stock companies, but for the particular purpo 
art. 11, it modifies and enlarges the scope of the term. It isn 
authority, however, for the altogether antithetical proposition th 
the term ‘corporation’ when not used ‘in this article,’ but in 
quasi-penal statute enacted long after the adoption of the cons 
tution, also includes all associations having or exercising any of t 
powers or privileges of corporations.” 

In Attorney General v. McVichie,** the court held that a certe 
statute which applied to ‘‘corporations” was not applicable to 
partnership association. (See pp. 524, 525, and the authorities 
lected in note 44 at p. 525.) To the argument that the statute mu 
be construed to include partnership associations because of the 
stitutional provision the court said (p. 389): ‘‘But it does not folle 
that the term ‘corporation,’ as thereafter used in legislation, mu 
in every instance be so comprehensively construed. Had the Co 
stitution makers so intended, they could easily have said so, am 
the fact that the provision was limited to the term as used in th 
preceding sections indicates a contrary intention.” This doctti 
was reaffirmed in Whitney Realty Co. v. Secretary of State.” 

In State ex rel. Home Savings Ins. v. Lee, the court said (p. 703 


CS 


23 36 Idaho, 278, 210 Pac. 393. 
24138 Mich. 387, 101 N. W. 552. 
25 220 Mich. 234, 237, 189 N. W. 1007, 1008. Cf. Union Trust Co. v. Delta 
Common Council, 170 Mich. 692, 137 N. W. 122; Whitney Realty Co. v. Sea 
tary of State, 228 Mich. 96, 199 N. W. 669; Hemphill v. Orloff, 238 Mich. 3% 
213 N. W. 867, aff’d 48 Sup. Ct. 577, our p. 675. 
% 288 Mo. 679, 233 S. W. 20. 
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obvious that the article of the Constitution and statute referred 
not by legislative fiat convert joint-stock companies or volun- 
ssociations into corporations or require their incorporation 
doing business.” 
People ex rel. Winchester v. Coleman,” the lower court held 
his constitutional definition did not apply wherever “corpora- 
was used in a statute, and said that the term “corporation as 
n this article” could not be extended to “corporation” when 
lsewhere than in that article. 
the argument on appeal in the Coleman case, counsel for 
ants contended that the joint-stock company in question 
sed all the essential features of a corporation “as the word 
in the Constitution and statutes of New York,” and cited the 
tutional provision. The court, in affirming the judgment of 
urt below, considered at length the meaning of the word 
oration”’ as used in the taxing statute, but apparently thought 
he argument based on the provision in the constitution was 
oid of force as not even to merit mention. 
anstein v. Johnson,” the court said (p. 258): ‘It was con- 
by defendants’ counsel that inasmuch as their association 
joint stock company it was an incorporated joint stock com- 
or a corporation by virtue of sections 1 and 3 of Article VIII 
Constitution of the State. These sections of the organic law 
t intended to create corporate existences, but are directions 
Legislature not to grant special charters to corporations 
word by force of section 3 includes joint stock companies) 
in cases where, in the judgment of the Legislature, the object 
corporation can not be attained under general laws.” 
trawberry Hill Land Corporation v. Starbuck,*® the court said 
): “This is merely a definition of the word ‘corporation’ as 
n that article, and cannot be further extended.” 


lue heed is given to the restrictive words, the definition of 
jorations” in the Constitutions is not of sweeping importance. 
s simply an internal effect. It explains what is meant by 


N.Y. S. 394, 398. 

3 N. Y. 279, 31 N. E. 96, 16 L. R. A. 183. 
2.N. C. 253, 17S. E. 155. 

4 Va. 71, 97 S. E, 362, 
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“corporations” in a single article in a Constitution (or, in Kent 
and Louisiana, in the whole of a Constitution). It is not a proy 
that the term ‘“‘corporations”’ when used in a statute shall ing 
joint-stock companies and associations. It is not a provision 
the courts shall treat joint-stock companies and associa 
in the same manner in which they treat corporations. The mg 
of the Constitution did not address themselves to the legisla 
or to the courts. They simply explained what the word meanty 
they themselves used it. 
An illustration of the effect of such a provision, when the res 
tive words are heeded, is given by Stearns Coal Co. v. McPher, 
A statute required that certain things should be done in orde 
keep mines in a safe condition. The question was whether 
owner of mines who leased them was responsible if the statute: 
not complied with after the lease was made. The court said 
the Stearns Coal Co., although not incorporated, was a joint-st 
company or association under the terms of § 208 of the Cons 
tion, and therefore was subject to the restrictions containe 
§ 203 of the Constitution with respect to leases by corporatt 
and it was of opinion that the restrictions contained in § 203y 
pertinent to the question presented by the case at bar. 


But there are a number of authorities, notably in Kansas 
Washington, in which courts have given little, if any, heed te 
restrictive words. 

Section 6 of Article 12 of the Kansas Constitution prov 
“The term corporations, as used in this article, shall includeé 
associations and joint stock companies having powers and p 
leges not possessed by individuals or partnerships; and all corp 
tions may sue and be sued in their corporate name.” 

If due heed is given to the restrictive words, this definiti¢ 
applicable only when the term “corporations” is used im § 
Article 12. The sections, other than 6, of that article pro 
that the legislature shall pass no special act conferring corpé 
powers (§ 1); that dues from corporations shall be secured by 
individual liability of the stockholders to the amount of 
owned by each stockholder (§ 2); that the title to all property ) 
religious corporations shall vest in trustees (§ 3); that the righ 

31144 Ky. 730, 139 S. W. 971. 
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nt domain shall be exercised only upon certain conditions 
and that provision shall be made for the incorporation of 
towns, and villages (§ 5). 

each v. Leahy,** the court said (p. 28) of the provision in 
It seeks to prevent the granting of the peculiar privileges and 
s of corporations to any gathering of individuals, whether 
corporation, association, or stock company. It calls every- 
above a partnership a corporation, and forbids any special act 
ing powers.” (Italics ours.) 

ome Lumber Co. v. Hopkins,*® a proceeding was brought 
d “The Home Lumber Company, a Trust Estate, and 
Stanland, W. C. Lowrey, D. C. Donahue, as Trustees of 
id Trust Estate,” to compel the state charter board to con- 
ts application for permission to sell its stock and securities 
the state, and to find and determine whether the plaintiff had 
ied with the statutes of the state and was entitled to dispose 
rities and stock in Kansas. The charter board had declined 
e such permission, one ground for the denial being that the 
ent created a partnership and that therefore the purchasers 
shares would be exposed to liabilities as partners. 

Supreme Court, applying the Williams v. Milton ** test, 
d that the organization was a trust, not a partnership. It 
ed, without discussion, that it followed that the shareholders 
be shielded from liability. (See our pp. 383-400.) It there- 
ought the charter board was not justified in declining to give 
rmission on the ground that the purchasers of the shares 
be exposed to liabilities as partners. 
the court thought that it did not follow that the permission 

be granted. It said (p. 160): ‘‘To meet the requirements 
law the company must bring itself within the rules applicable 
orations and conform to the regulations imposed by statute 
orations”’; it quoted $6 of Article 12 of the Constitution, 
aid that “the first section of article twelve provides that 
rations may be created under general laws, and that no 
act conferring corporate powers may be passed by the legis- 


Kan. 23. 

17 Kan. 153, 190 Pac. 601, 10 A. L. R. 879. 

5 Mass. 1, 102 N. E. 355, our p. 373. The Home Lumber Co. case has 
y been mentioned at our p. 377. 
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lature”; it said that the plaintiff was exercising “ powers and 
leges not possessed by individuals or partnerships”; and it 
cluded: ‘‘Many statutory provisions have been enacted fo, 
organization and regulation of corporations, which are 
inconsistent with the organization and plan of the plaintiff 
pany, and with which it will manifestly be unable to conform 
this reason the writ of mandamus applied for is denied.” 
But, after a rehearing, the court said that there had been a 
apprehension, that the plaintiff was ‘“‘not asking for permissi 
do business in the state, but only that it may sell shares of its 
within the state’’; that such a sale would not be a doing of bus 
within the state; and it concluded: ‘‘The writ of mandam 
prayed for will therefore be issued.” 
In the course of the opinion, given after the rehearing, the ¢ 
said (pp. 162-3): “It has been rightly decided that under the 
stitution the plaintiff is to be treated as a corporation, an¢ 
should apply for permission to do business in the state, it woul 
subject to the corporation law so far as the same is applicab 
that class of corporations. Of course, there are provisions of the 
relating to corporations that are not applicable to companies 
the plaintiff, and the legislature has not as yet enacted stat 
peculiarly applicable to that class of corporations. It will be 
enough to determine what regulations should be applied when 
are imposed upon a company like the plaintiff, or when a ques 
arises as to their right to do business in the state.” 
From the two opinions, considered together, the law at that t 
would seem to have been (a) that a business trust is not outle 
from Kansas; but (b) that if it seeks to ‘do business” in Kansas 
will be required to comply with some, but not all, of the laws 
lating to corporations; and (c) that the reason why some corporal 
laws will be applicable to it is because the Constitution has 
directed. The constitutional provision was construed to } 
command to the courts to treat such associations in the same) 
that they treated corporations (but only within limits, W 
limits, the court said, must await definition). 
In Harris v. United States Mexico Oil Company,* the court! 
that service might be had upon a “Massachusetts trust,” WA 


% 110 Kan, 532, 204 Pac. 754; certiorari denied, 260 U. S. 720, 43% 
Ct. 21, 67 Li Ed, 480, 
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ot a resident of the state, as a foreign corporation. It said 
the kind of association described in the constitutional pro- 
was by the terms of the section itself authorized to sue and 
(but see our pp. 456-458, and note 1 at p. 526). It further 
p. 535, 537) that the constitutional definition ‘‘is not neces- 
to be applied to the word corporation wherever it is used 
statute; but where the subject matter makes it pertinent 
ithin reason of the legislation that is the natural course. . 
nd nothing in the argument presented by the defendant or 
ere sufficient to justify us in overruling the decision already 
that ‘Massachusetts trusts’ are corporations within the mean- 
our statutes where reasonably applicable.’ (Italics ours.) 
Hamilton v. Young,* the action was on a note. The note 
the ordinary form of a “We promise to pay’’ negotiable 
ment, and was signed: ‘“‘The Victory Oil Company, by 
. Charles, President. Attest, Fred C. Young, Secretary.” 
ictory Oil Company was a business trust. 
tion 20 of the Negotiable Instruments Law provides: ‘‘ Where 
strument contains or a person adds to his signature words 
ting that he signs for or on behalf of a principal, or in a repre- 
ive capacity, he is not liable on the instrument if he was duly 
rized; but the mere addition of words describing him as an 
, or as filling a representative character, without disclosing 
incipal, does not exempt him from personal liability.” 

court held that Charles and Young were not liable. There 
two lines of reasoning upon which the court relied. 
first line of reasoning was that ‘“‘a trustee in the proper 
se of his authority acts in a representative capacity, within 
eaning of the negotiable-instruments law” (p. 132). We 
ot pause here to discuss the effect of § 20 of the Negotiable 
ents Law, but will refer the reader to the discussion to be 
at pp. 862-864. 
e second line of reasoning was that the Victory Oil Company 
\ legal unit by force of the constitutional provision, and that 
fore Charles and Young were no more liable than are the 
rs of a corporation who execute a corporate note. 
e court said (pp. 134, 135): ‘There is a law of this State which 
nizes the Victory Oil Company as a legal entity, and it so 
16 Kan. 128, 225 Pac. 1045, 35 A. L. R. 496. 
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happens the law is the constitution itself... . Classificat 
the association as a corporation does not mean, of course, { 
is to be treated in all respects and for all purposes as tho 
had obtained a charter in the regular way. The consti 
grants no corporate privilege, but classification of certai 
ciations with corporations requires that, so far as corporate an 
may be lawfully indulged, those associations are to be de 
corporations. The analogy may or may not carry us fa 
Since the Victory Oil Company has the constitutional 


whose behalf its president and secretary, duly authorized, 
execute a negotiable instrument without personal liability 
complying with the negotiable-instruments law.” 
Under this decision the constitutional provision is of adva 
to those interested in a business trust. Its officers are prote 
from liability just as the officers of a corporation are prote 
Indeed, the court said (p. 131) in the course of its opinion 
shareholders of a business trust would no more be liable 
are shareholders in a corporation. ‘‘When persons merely fu 
capital for an active business enterprise, to trustees who have 
legal title and absolute management and control, this cov 
unable to see that they should be held personally liable to cret 
who have direct resort to the trust estate, any more than ho 
of corporate stock entitled to dividends out of profits shoul 
personally liable to creditors.” This statement reaffirmed 
part of the opinion in Home Lumber Co. v. Hopkins,* in whi 
was held that purchasers of shares in a business trust would 
be exposed to liabilities as partners. 
Considering together Home Lumber Co. v. Hopkins, 
ris v. United States Mexico Oil Company, and Hamilto 
Young we see that, at that time, the constitutional provision 
being construed as a command to the courts to treat such orgal 
tions as corporations for the purpose of benefits as well a 
burdens. 
But then came the decision of the Texas Supreme Cou 
Thompson v. Schmitt.® And then came, in Kansas, Weber Ei 
107 Kan. 153, 190 Pac. 601, 10 A. L. R. 879, our p. 531. 


110 Kan. 532, 204 Pac. 754, our p. 532. 
115 Tex. 53, 274 S. W. 554, our p. 396. 
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. Alter. In this case, the court reversed its doctrine as to 
ability of the members of a business trust for debts incurred 
conduct of the business. It held them liable. It said that 
onstitution provided that the term “corporations” should 
e associations and joint-stock companies and that corpora- 
might be created under general laws; that the legislature 
defined the sole manner in which they might be created, to 
by compliance with the corporations laws; that if a statute 
ded that corporations might be formed by compliance with 
¢ requirements such provision involved a clear denial of the 
to organize a corporation in any other manner; that the object 
trust agreement was to secure the advantages of corporations 
freedom from the restrictions and regulations imposed upon 
rations, and that this could not be permitted. 

a word, the court now held that the constitutional provision 
ot make a business trust a corporation, or an effective sub- 
e therefor for the purpose of limiting, or eliminating, the 
ity of the members. 

e doctrine of Weber Engine Co. v. Alter has been followed 
nn v. Houston,“ and Weber Engine Co: v. Barley.” 

would be difficult to say, with any assurance, what the law 
nsas now is. The present state of the law perhaps is (a) that 
-stock companies and business trusts are not outlawed; (b) that 
tors may treat them as corporations for the purpose of service; 
hat they may be exposed to some (undefined) burdens like 
which corporations must bear; (d) that they will not be 
itted to be a means of giving their members the main corpo- 
advantage of a limitation, or elimination, of liability. 

ssibly the conclusion of the whole matter will be that the 
as courts will fall into line with the authorities from other 
dictions given above (pp. 527-529), and will give due heed to 
-estrictive words in the constitutional provision. 


2 the state of Washington, it has been held that, owing to the 
titutional provisions, business trusts have no legal status. 


120 Kan. 557, 245 Pac. 143, 46 A. L. R. 158, already mentioned at our 
d7. 

123 Kan. 409, 255 Pac. 1105, our p. 397. 

256 Pac. 803, our p. 397. 
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In State ex rel. Range v. Hinkle,* the plaintiffs, as trust, 
the Securities Sales Syndicate, endeavored to obtain from 
secretary of state a permit to sell its securities, certificates of 
or beneficial interests. The court held that they were not en 
to the permit. 

The court quoted the constitutional provision defining “cop 
tions,” held that the trust came within the scope of the provi 
said that by § 29 of Article 1 of the Constitution all of the provis 
of the Constitution were mandatory, and concluded (p. 586): 
der the mandatory provisions of the constitution, the so-c 
common law trust is prohibited from doing business within ¢ 
state. Our corporation laws are sufficiently broad to include e 
desired form of organization, and there is no reason for resortin 
this form of organization except for the purpose of avoiding the f 
ment of the fees, assessments and taxes imposed upon corporat 
in general and to avoid their statutory regulations. It woulds 
that the framers of our constitution anticipated such tende 
and wisely provided that the term ‘corporations’ should ind 
‘all associations and joint-stock companies having any power 
privileges of corporations not possessed by individuals or p 
nerships,’ and thereby prevented the formation of the self-organ 
associations of every kind for the purpose of transacting busit 

without meeting the obligations and complying with the statut 
regulations of corporations. The plaintifis have no legal sta 
in this state and are without legal standing in this court.” 

In Lowman v. Guie,“! one Davis gave the plaintiff a chat 
mortgage on certain machines. This mortgage was not seasona 
recorded, and was invalid against any purchaser without not 
thereof. Davis thereafter assumed to convey the machines 
himself and two others, as trustees of the American Publish 
Company. 

The court said (p. 607): “The American Publishing Compé 
is called in the proceedings . . . ‘a common-law trust.’ It is! 
a corporate entity under our incorporation statutes. Howevé 
counsel for Lowman proceed upon the theory that it is a Je 
entity apart from its members, and in that respect differs from 
partnership. We shall so assume for argument’s sake and proce 


48126 Wash. 581, 219 Pac. 41. 
** 130 Wash. 606, 228 Pac. 845. 
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that theory, but not so decide at this time.” Proceeding on 
theory, it held that the company was not affected with the 
ledge of Davis. 
e court also said, toward the close of its opinion (p. 611), 
respect to an argument made by counsel for the defendant: 
is suggests an interesting inquiry as to the status of the Ameri- 
ublishing Company as a legal entity apart from its managing 
ees and its members holding beneficial interests therein. Our 
t decision in State ex rel. Range v. Hinkle, 126 Wash. 581, 
Pac. 41, is of interest in this connection, though we do not 
care to express an opinion as to whether or not that decision 
any controlling force upon the exact question here presented.” 
State ex rel. Colvin v. Paine,* the court in an action of quo 
nto excluded the trustees of a, business trust from doing busi- 
in the state under the terms of the trust. They were treated 
ersons who had unlawfully assumed to exercise corporate 
ts. The court said (p. 572): ‘‘Under those laws the state has 
as is its right, that no one shall exercise corporate powers 
t those upon whom the state has chosen to confer such powers, 
n order to be able to exercise those powers, which were created 
irtue of law, an artificial person, that is, a corporation, should 
eated.” 
e court said “under those laws,’ but in its opinion it referred 
to the constitutional provision and judicial decisions in Wash- 
n and elsewhere. There was no pertinent statute. The sound- 
of the decision turns, not on a consideration of whether it is 
to adopt such a rule of law as the court announced, but on 
her such a rule had been laid down in the Constitution. 
ction 5 of Article XII of the Constitution provided: ‘‘The 
‘corporation,’ as used in this article, shall be construed 
clude all associations and joint stock companies having any 
ers or privileges of corporations not possessed by individuals or 
nerships, and all corporations shall have the right to sue and 


137 Wash. 566, 243 Pac. 2,46 A. L. R. 165. 

n Haynes v. Central Business Property Co., 140 Wash. 596, 249 Pac. 
, it was held that a unit holder in an alleged common-law trust can not 
tain an action for the appointment of a receiver on the ground that 
tust is illegally exercising the powers of a corporation, since the state 
> can complain thereof. 
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shall be subject to be sued in all courts in like cases as ng 
persons.” But the court has not inquired as to the effect of 
definition within Article XII, but has treated the definitig 
though it were a declaration that the exercise of any such po 
or privileges, without incorporation, shall be unlawful,—as 
it were a modern successor to the Bubble Act (see our pp, 
332): 

Contrast the Washington decisions with the statement of 
Supreme Court of Missouri in State ex rel. Home Savings Ins. y. I 
“Tt is obvious that the article of the Constitution and statute 
ferred to do not by legislative fiat convert joint-stock companie 
voluntary associations into corporations or require their inco 
ration before doing business.” 


In Adams Express Co. v. Schofield,® the Court of Appeals 
Kentucky held that a New York joint-stock association (see 
pp. 458-507) of some 3,000 members could be treated as a qu 
corporation for the purpose of service of process. The court n 
decisions in other states holding that such service was proper 
said that they were “‘in accord with the Constitution and Law 
this state.” It quoted the constitutional provision and then s 
“Pursuant to this constitutional provision is section 457, Kentu 
Statutes, regulating construction of statutes: ‘The words “c 
ration,’ “company,” may be construed as including any corp 


“corporation” in any statute must of course be in some meas 
determined by the context, but it saw no reason why such an asst 
ciation should not be treated as a corporation for the purpose 
service of process. : 

We think there will be general agreement that this decision 1 
right. It was right, not because of the constitutional provisi 
but because of the general statutory provision for the construe 
of statutes. The general statutory provision resembled the © 


stitutional provision, since both contemplated that the term “¢ 


288 Mo. 679, 703, 233 S. W. 20, 27. 

48111 Ky. 832, 64S. W. 903. 

“This decision has frequently been followed. See American Railway # 
press Co. v. Asher, 218 Ky. 172, 177, 291 S. W. 21, 23, and cases there cité 
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tions” might, in certain cases, be taken to include joint-stock 
anies and associations. But the cases in which this broad 
ition was applicable because of the constitutional provision 
where the term ‘‘corporations”’ was used in the Constitution 
; and the cases in which this broad definition was applicable 
use of the general statutory provision were where the term 
orations” was used in a statute. The court gave the broad 
ition not to some other provision in the Constitution but to a 
te. Its authority for so doing came, not from the constitu- 
1 provision, but from the general statutory provision. The 
itutional provision had given a lead that the legislature had 
ed. The legislature had added to the cases in which the broad 
ition might be used, and the decision was in accord with this 
ative addition.” 

te that in Commonwealth v. Adams Express Co.°' the same 
said (p. 724): “Section 208 of the Constitution provides: ‘The 
corporation as used in this Constitution shall embrace joint 
companies and associations.’ But as the question before us 
not turn on the meaning to be given any provision of the Constitu- 
this section is not conclusive of the question before us.” 
ics ours.) 


Maltz v. American Express Co.*? it was held that a New York 
t-stock association was a citizen within the rule for determining 
diction of a federal court because of a diversity of citizenship, 
the court relied in part on the constitutional provision. But of 
se this decision is negatived by the decision of the Supreme 
rt of the United States in Chapman v. Barney.** 

Keystone Bank v. Donnelly,** the District Court for the Eastern 
rict of Pennsylvania did not heed the restrictive words in the 
sylvania constitutional provision. But this precedent is of 
e weight, when contrasted with what the Supreme Court of the 
ted States held with respect to the Pennsylvania constitutional 


A similar comment is applicable to Reilly v. Clyne, 27 Ariz. 432, 234 Pac. 
AQ A. L. R. 1005. 

123 Ky. 720, 97 S. W. 386. 

1 Flippin, 611, Fed. Cas. 9002, 3 Cent. L. J. 784. 

1129 U.S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800, our p. 504. 

$196 Fed. 832. 
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provision in Great Southern Fire Proof Hotel Co. v. Jones. & 
as is revealed by the opinion in the Donnelly case, the attentic 
the lower federal court had not been called to what the Sup 
Court of the United States had held. 


We conclude that on principle and by the weight of auth 
the restrictive words in these constitutional provisions shoul 
heeded. 


Before closing the chapter it may be pointed out that the e 
some other questions which are sometimes confused with 
question which we have here discussed. 

The first of these questions is as to what is the meaning of 
term “corporations’’ when used in a statute and when there js 
general statutory provision for the interpretation of statutes sue 
the Kentucky provision noted above (p. 538). No general ; 
can be laid down. It is a question of legislative intent which 
be answered only after an examination of all the provisions 
that particular statute, and frequently only after an examinatio 
all the provisions of that particular statute and also of other state 
in the same jurisdiction. We have discussed the proper interpre 
tion of a particular Massachusetts statute in Oliver v. Liverpool § 
Insurance Company ® and Liverpool Insurance Company v. Mas 
chusetts,”” and of a particular New York statute in People ex 
Winchester v. Coleman.*® We refer in the margin to some oth 
important cases.*? 

The second of these questions is as to what is the meaning of t 
term “associations” when used in a statute. Similar remarks a 
applicable. That word appeared in the statute construed in t 

Lwerpool Insurance Company cases, and we shall in the text 
subsequent chapters, pp. 547-557, 581-597, 652-667, consider f 
effect of the word in various other statutes. See also the stat 


*©177 U.S. 449, 20 Sup. Ct. 690, 44 L. Ed. 842, our p. 517. 
100 Mass. 531, our p. 412. 

* 10 Wall. (U. S.) 566, 19 L. Ed. 1029, our p. 418. 

8133 N. Y. 279, 31 N. E. 96, 16 L. R. A. 183, our p. 471. 


The People v. Rose, 219 Il. 46, 76 N. E. 42; Express Co. v. The Sia 
55 Ohio St. 69, 79, 44 N. E. 506, 507. 
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in note 44 at p. 557. We refer in the margin to some other 
t cases in which the term has been construed.®° 

e third of these questions is as to when a court may, in exercis- 
power vested in it by a statute, treat a joint-stock company 
ssociation as a corporation is treated. In State v. Adams 
ess Co.,°' for example, the question was whether proper service 
been made of a writ of mandamus. By statute the court was 
orized to direct the manner of service, and the court held that 
proper under this statute for a court to direct that service 
joint-stock associations should be made in the same manner 
rvice upon corporations. 


also, as to the definition of “express companies,” United States Express 
State, 164 Ind. 196, 73 N. E. 101; United States v. Adams Express Co., 
. S. 381, 33 Sup. Ct. 878, 57 L. Ed. 1237; United States v. American 
s Company, 199 Fed. 321. 
ing v. Commonwealth, 197 Ky. 128, 246 S. W. 162, 27 A. L. R. 1159; 
v. Clum, 213 Mich. 651, 182 N. W. 136, 15 A. L. R. 253; Superior Oil 
J v. Handley, 99 Or. 146, 195 Pac. 159; Pacific Typesetting Co. v. 
tional Typographical Union, 125 Wash. 273, 216 Pac. 358, 32 A. L. R. 


6 Minn. 271, 68 N. W. 1085, 38 L. R. A. 225. 


CHAPTER VI 


THE EFFECT OF VARIOUS STATUTES PROVIDING ME 
ODS OF SUIT APPLICABLE TO UNINCORPORATED 
SOCIATIONS 


The term “unincorporated associations” might conceivably 
used to cover all bodies of men unincorporated by the legislat 
But the term is commonly used in a much narrower sense, exclud 
ordinary partnerships on the one hand and de facto corporation; 
the second or third class (pp. 719-839) on the other hand. { 
the statement in the Outline at p. 14.) In this chapter our att 
tion is directed, in the main, to statutes applicable to unincorpora 
associations in the narrower sense. 

An unincorporated association in the narrower sense is us all 
large body of men. But, apart from statute, a body of men, thoy 
large, is not alegal unit. They, the associates, and not it, the assoc 
tion, acquire rights and incur obligations. The association has z 
apart from statute, legal capacity to be a party plaintiff or a pa 
defendant. 

We have heard it contended that these statements clash w 
the opinion of the Supreme Court of the United States in the Ca 
nado case, and we consider in a subsequent chapter (pp. 648-6¢ 
whether that contention is justified. Our conclusion is that it 
not, and we believe that the statements made in the preceding 
paragraph are accurate both with respect to what the law was pr 
to the Coronado case and also with respect to what the law now 


The statutes mentioned in this chapter fall into three grouf 
first, statutes permitting some to sue or be sued for themselves @ 
others; second, statutes which allow an officer for the time bel 
to be the nominal party plaintiff and/or defendant, and whi 
provide that he shall be taken to represent all those legal uml 
who would have been necessary parties if no such statute had be 
passed; and, third, statutes which allow the association name | 
be used in naming the party or parties plaintiff and/or defendant 
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st. Statutes permitting some to sue or be sued for themselves and 


ealing with a large body of men, there was one striking differ- 
in the procedure permitted in equity from the procedure 
ed at the common law. The common law required that all 
gal units which had acquired the rights or incurred the 
tions in question should be made parties plaintiff or defendant; 
uity in certain circumstances would proceed to a decree when 
ome had been made parties (pp. 42, 43). 

is doctrine of representative parties has been sanctioned by the 
of equity from an early date. Some of those who would have 
ecessary parties if the proceeding were at common law are 
tted to sue or be sued (a) on their own account, and also (b) 
representatives of the others. In a word, an objection, based 
non-joinder of other legal units than those before the court, 
not prevail in equity although it would have prevailed if the 
ding had been at the common law. 

over half the states! there is now a statute in some such 
as the following: ‘“‘When the question is one of a common 
eral interest of many persons, or where the parties are nu- 
s, and it is impracticable to bring them all before the court, 
more may sue or defend for the benefit of all.” 

es such a statute do more than to confirm the doctrine estab- 
by the courts of equity on their own motion? Does it apply 
ceedings at law as well as in equity? If it does, it carries 
bama, Code, 1923, § 5701; Arizona, Civil Code, 1923, § 416; Arkansas, 
of the Statutes (Crawford & Moses), 1921, § 1098; California, Code of 
Procedure, § 382; Colorado, Code of Civil Procedure, § 12 (p. 104 of 
iled Laws, 1921); Connecticut, General Statutes, 1918, § 5643; Georgia, 
1926, § 5415; Idaho, Compiled Statutes, 1919, § 6649; Indiana, Statutes 
s), 1926, § 277; Iowa, Code, 1924, § 10974; Kansas, Revised Statutes, 
13; Kentucky, Codes (Carroll), 1927, § 25; Minnesota, Gen. Statutes, 
§ 9165; Montana, Revised Codes, 1921, § 9083; Nebraska, Compiled 
tes, 1922, § 8543; Nevada, Revised Laws, 1912, § 5001; New Mexico, 
tes, 1915, § 4079; New York, Civil Practice Act, § 195; North Carolina, 
lidated Statutes, 1919, § 457; North Dakota, Compiled Laws, 1913, 
3; Ohio, General Code (Page), 1926, § 11257; Oklahoma, Compiled 
tes, 1921, § 221; Oregon, Laws (Olson), 1920, § 394; South Carolina, 
of Laws, 1922, § 362; Utah, Compiled Laws, 1917, § 6510; Washington, 
led Statutes (Remington), 1922, § 190; Wyoming, Compiled Statutes, 
§ 5595. 
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over into the common law a liberality of procedure which the 
fore had been available only in equity. And this may be ven 
portant in cases at the common law where the number of mg 
the unincorporated body is large. 

In some jurisdictions, the statute would seem to be m 
confirmatory. For example, in Georgia the statute is cont; 
in a chapter entitled “ Parties to Equitable Proceedings.” Iny 
jurisdictions there are, as yet, no authoritative statements 
the courts. But in a majority of the jurisdictions in which gy 
statute has been passed we think that it was the legislative ip 
that the statute should apply at law as well as in equity. 

The New York provision now contained in § 195 of the | 
Practice Act is a successor to § 119 of the Code as amendec 
Chapter 438 of the Laws of 1849. In Habicht v. Pemberton, t 
was this dictum in the Superior Court by Duer, J.: “I add th 
incline very strongly to the opinion that § 119 of the code o 
to be construed as merely re-enacting the rules that other 
might have been held to be abolished, which, previously 
adoption of the code, prevailed in courts of equity, and co 
quently that it is to suits equitable in their nature that the 
visions in the section should still be exclusively applied.” 


of equity.” Both § 117 and § 119 were in Title III of the Ce 
entitled “Of the parties to civil actions,” and it is unlikely t 
the court would have held that § 117 applied to both law ¢ 
equity, but that § 119 applied only to equity. In Forbes v. ( 
of Jamestown,’ it was held that the modern successor to § 
applied to both legal and equitable actions. 

In Atkins v. Trowbridge,’ the Appellate Division said thal 
was “perhaps not important to discuss the question whether | 
cause should be considered as having been brought at law oF 


* 4 Sandf. Super. Ct. (N. Y.) 657, 659 (1851). 

$16 Barb. (N. Y.) 325 (1853), 

‘212 App. Div. (N. Y.) 332, 335, 209 N. Y. S. 99, 103. 
* 162 App. Div. (N. Y.) 629, 148 N. Y.S. 181. 
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.’ The decision was that the defendants were not liable 


ages, but there was also a dictum (p. 637) to the effect that, 
damages were to be awarded, only such should be awarded 
d been suffered by those who were parties to the action at 
me of trial. 

latt v. Colvin,’ an action was brought by “Thomas C. Platt, 
ent and stockholder of the United States Express Company,” 
over money which had been stolen. The United States 
ss Company was a New York joint-stock association. (See 
. 458-507.) The defendants demurred, and one ground of 
er was that the plaintiff was without capacity to sue. The 
court sustained the demurrer, but the Supreme Court of 
eld that this was error. 

the argument that the statute was restricted to equitable 
dings, the court said that like reasoning would restrict 
s other provisions of the code to equitable proceedings. It 
t think this was the intent of the legislature. It said 
1): “One object of the code in abolishing the distinction 
en actions at law and suits in equity, and prescribing the 
method of procedure for the prosecution of both, evidently 
simplify judicial proceedings, and facilitate the administra- 
justice; and to accomplish that end, its provisions, and pro- 
gs under them, should receive that liberal construction 
it is expressly required shall be given them. To restrain the 
ation of section 5008, to actions of a purely equitable nature, 
, we think, be at variance with its language, and the general 
and purpose of the code.” 

ranson v. The Industrial Workers of the World,’ the action 
ainst members of a labor union for damages caused by a 
tacy to boycott and injure plaintiff’s business. Some only 
members of the union were made defendants. The Supreme 
of Nevada said (p. 290): ‘We think it was the intention of the 
ture, by this provision of the statute, to make the equity rule 
able to all proceedings in the courts of this state, whether the 
be of a legal or equitable nature. Under our code provision, 
is but one form of civil action, and legal and equitable distinc- 
so far as practice is concerned, are largely, if not entirely, done 


Ohio St. 703, 36 N. E. 735. 
Nev. 270, 95 Pac. 354. 
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away with. To hold that the defendant organizations can n 
sued without including all members, which are so nume 
scattered and difficult to ascertain might cause such hardship 
delay as would amount to a denial of justice. It is hard to 
ceive of any case to which the statute would be more appli 
in its provisions that where the parties are numerous one 0 
may sue or defend for all.” 

There are other authorities holding the statute to apply t 
action for the recovery of land,’ to an action for the conver 
of personal property,? to an action to recover money from ; 
faulting treasurer and his sureties,” to an action for damage 
fraud,!! and to mandamus proceedings.” 

Such a statute is again mentioned in the discussion of the Coro 
case (p. 669). 


Second. Statutes which allow an officer for the time being to b 
nominal party plaintiff and/or defendant, and which provide tha 
shall be taken to represent all those legal units who would have 
necessary parties if no such statute had been passed. 

Such statutes differ from those we have mentioned abo 
that the party plaintiff or party defendant is not necessarily 
one of those who would have been necessary parties if the ste 
had not been passed. He may not be suing or sued on his 
account at all. His representative character is emphasized. 

Examples of such statutes are the English statutes passed [ 
to 1825 (pp. 407, 408), and the New York statute which we 
considered in discussing Hibbs v. Brown ® and other New 
cases (pp. 458, 459). 

There are statutes which have followed the New York lea 
Rhode Island,!* and in Wisconsin.” 

There are also a good many such statutes which are not gel 


8 Baker v. Ducker, 79 Cal. 365, 372, 21 Pac. 764, 765. 

9 Florence v. Helms, 136 Cal. 613, 69 Pac. 429. 

10 Stemmermann v. Lilienthal, 54 S, C. 440, 32 S. E. 535. 
11 Grover v. Marott, 192 Ind. 552, 136 N. E. 81. 

12 Skinner v. Mitchell, 108 Kan. 861, 867, 197 Pac. 569, 571; Kaufer V- 

100 Minn. 49, 53, 110 N. W. 364, 366. 

18190 N. Y. 167, 82 N. E. 1108, our p. 477. 
14 General Laws, 1923, Chap. 350, §§ 30-33. 
15 Statutes, 1927, 286.04 to 286.07. 
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pe, but which are applicable only to proceedings with respect 
de-marks, union labels, lodge emblems, and the like. In over 
f the states there are statutes which provide some facile 
of suit in such cases, and very frequently the method is a 
the name of an officer.'® 


ird. Statutes which allow the association name to be used in 
g the party or parties plaintiff and/or defendant. 
ere such a statute is passed, a question may be presented 
the intent of the legislature which is very difficult to answer. 
intent that the associates may be described by their asso- 
name, so that the suit is by, or against, them? Or is it that 
sociation is recognized as a legal unit for the purposes of 
o that the suit is by, or against, 7? 
will consider one such statute textually. The Texas statute 
ollows: 
y unincorporated joint stock company or association, 
er foreign or domestic, doing business in this State, may 
be sued in any court of this State having jurisdiction of the 
t matter in its company or distinguishing name; and it shall 
necessary to make the individual stockholders or members 
f parties to the suit. 
suits against such companies or associations, service of 
m may be had on the president, secretary, treasurer or gen- 
ent of such unincorporated companies. 
suits by or against such unincorporated companies, what- 


Colorado, Compiled Laws, 1921, § 2466; Connecticut, General Statutes, 
4820; Delaware, Revised Code, 1915, § 3481; Georgia, Code, 1926, 
Idaho, Compiled Statutes, 1919, § 2319; Indiana, Statutes (Burns), 
14430; Maine, Revised Statutes, 1916, Chap. 49, § 44; Massachusetts, 
Laws, 1921, Chap. 110, § 10; Missouri, Revised Statutes, 1919, § 13268; 
ampshire, Public Laws, 1926, Chap. 170, § 7; New Jersey, Compiled 
, 1910, p. 5647, § 11; Rhode Island, General Laws, 1923, Chap. 223, § 5; 
Revised Civil Statutes (Vernon), 1925, Art. 850; Virginia, General Laws, 
1462; Wisconsin, Statutes, 1927, 132.12; Wyoming, Compiled Statutes, 
4358. 

Michigan, Compiled Laws, 1915, § 15457 (suit by any authorized 
tr); South Dakota, Revised Code, 1919, § 10415 (suit by any such asso- 
or by any authorized person). 

ties statutes relating to trade-marks (but in another form) see note 
557. 
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ever judgment shall be rendered shall be as conclusive op 
individual stockholders and members thereof as if they wer 
dividually parties to such suits. 

‘‘Where suit shall be brought against such company or asg 
tion, and the only service had shall be upon the president, secre 
treasurer or general agent of such company or association, 
judgment shall be rendered against the defendant company, 
judgment shall be binding on the joint property of all the st 
holders or members thereof, and may be enforced by execy 
against the joint property; but such judgment shall not be bin 
on the individual property of the stockholders or membe 
authorize execution against it. 

“Tn a suit against such company or association, in additio 
service on the president, secretary, treasurer or general ager 
such companies or association, service of citation may also be 
on any and all of the stockholders or members of such companie 
associations; and, in the event judgment shall be against such 
incorporated company or association, it shall be equally bin 
upon the individual property of the stockholders or member 
served, and executions may issue against the property of thei 
vidual stockholders or members, as well as against the joint p 
erty; but executions shall not issue against the individual prof 
of the stockholders or members until execution against the j 
property has been returned without satisfaction. 

“The provisions of this chapter shall not affect nor impait 
right allowed unincorporated joint stock companies and associat 
to sue in the individual names of the stockholders or members, 
the right of any person to sue the individual stockholders or m 
bers; but the provisions of this chapter shall be construed as 
lative merely of other remedies now existing under the law.” ” 

We think it is very difficult to say what the effect of this sta 

On the oné hand, it provides that “any unincorporated | 
stock company or association”? may sue or be sued, and it prov 
a method of service like that which is usual in case of corporat 

On the other hand, the results in favor of a stranger whd 
plaintiff are strikingly like the results in favor of a stranger } 
is a plaintiff in a suit under the Texas statute applicable to ordi 
partnerships. And the reader will recall that the Supreme Co 

7 Revised Civil Statutes (Vernon), 1925, Arts. 6133-6138. 
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exas construed their partnership statute as mot treating the 
nership as a legal unit, even though the statute authorized 
ent “against such partnership,” ™ and even though the 
eme Court of the United States had previously construed it 
rwise.'® 

may also be noted that the Texas statute contains no provision 
itting suit by the association against a member or vice versa. 
may also be noted that the Texas legislature clearly did not 
d that the association should be recognized as a legal unit for all 
oses. It is expressly enacted that the provisions “shall be con- 
d as cumulative merely of other remedies now existing under 
aw,” and that they shall not affect the right to bring suit by, 
ainst, all the members. The basic conception is to remain the 
on-law conception,—the rights and obligations are the rights 
bligations of them, the associates, and not of it, the associa- 
The question is whether the legislature intended to authorize 
ther conception for purposes of suit. Jf the conception is 
ed for purposes of suit, it will be necessary, in order that the 
te shall function, to transmute, for purposes of suit, the rights 
bligations of them, the associates, into the rights and obliga- 
of it, the association. (See the discussion of this matter at 
57-259.) 

€ cases construing the statute seem to evidence diverging 
, and we think it is not yet clear which of the two constructions 
above (p. 547) will be adopted. 

Brotherhood of Railroad Trainmen v. Cook,» the time within 
an appeal bond must be filed depended on the residence of 
ppellant. The court said (p. 1051): ‘‘We think the effect of 
w was, at least for the purposes of the litigation, to constitute 
ssociation an entity.” The court held that residence was to 
termined according to rules of law applicable to corporations. 
Wichita County Lumber Co. v. Maer,”' the court said (p. 992) 
“the Wichita County Lumber Company, a joint-stock asso- 
m, was the plaintiff, and not the individual trustees thereof.” 


asscock v. Price, 92 Tex. 271, 47 S. W. 965, our p. 224. 
gg v. Thornton, 132 U.S. 524, 10 Sup. Ct. 163, 33 L. Ed. 447, our p. 


21S. W. 1049. 
35S. W. 990. 
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The court referred to cases which it said “‘sustain the right ¢ 
unincorporated association to bring suit as an entity.” 

In Mayhew & Isbell Co. v. Valley Wells Assn.,” the court 
(p. 229): ‘The association did not constitute an artificial per 
capable of contracting as a legal entity. The statute which pen 
an unincorporated association to sue or be sued in its associg 
name merely furnishes a convenient method of conducting g 
without undertaking to change the legal status of the associa 
or in any way affect the law in so far as it relates to contracts, 
To say that the association sued and recovered a judgment is equ 
lent, so far as the questions involved are concerned, to saying’ 
the members of the association have sued and recovered judgmer 

In San Antonio Fire Fighters Union v. Bell,® the court deci 
that the name of the association could not be used in a suit to as 
tain and protect the several rights of the members, or redress tl 
several wrongs, and, in this connection, said (p. 508) that the stat 
was “based upon convenience and economy, in permitting all 
members of a joint-stock company or association to sue, in the ng 
of the association, to conserve a joint right, or redress a joint wron 

In Wells v. Mackay Telegraph-Cable Co.,* the court said 
1007) that the statute fixed the liability of all members or sh 


of partners. This would seem equivalent to saying that the 
bilities are the liabilities of them, the shareholders, and not | of 
the association. 
In Fisheries Co. v. McCoy,” it was held that individuals, a 
the association, were the masters of the servants employed. 
In Wineinger v. Farmers’ Assn.,*° the Commission of Appe 
Section A, said (p. 1092) : “‘ While the association constitutes a sud 
entity within the terms of [the statute], it is a partnership in resp 
to its obligations to third parties.” 
In the Burk-Waggoner case,”’ which we discuss at length at 
589-597, the members of a joint-stock association doing busi 
in Texas sought to recover back a federal income tax which 
been assessed to the association. The proceeding in the fed 


8216 5. W. 225. 23 223 S. W. 506. 
24 239 S. W. 1001. 25 202 S. W. 343, our p. 300 
% 287 S. W. 1091. 


7 269 U.S. 110, 46 Sup. Ct. 48, 70 L. Ed. 183. 
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t was brought, in reliance on this statute, in the name of the 
ciation. The lower federal court said: ‘‘The stockholders of 
laintiff whose rights are said to be affected in this case, and 
hom the plaintiff is solicjtous in this suit, ave not parties to this 
tion and would not be bound by any determination reached 
in.” 8 (Italics ours.) 

their brief before the Supreme Court of the United States, 
sel contended that a proceeding under the statute was a proper 
for the unincorporated associates to obtain redress for a wrong 
to them. But the Supreme Court did not find it necessary to 
e the point. 


ntion may also be made of some other statutes under which 
ssociation name may be used in naming the party or parties 
tiff and / or defendant. 


Connecticut, an Act was passed in 1864 which provided: 
enever any number of persons, not having corporate powers, 
ow, or hereafter shall be, associated together, for any purpose, 
voluntary association, and such association shall have some 
guishing name, the persons so associated may be sued and 
aded by the name by which such voluntary association shall 
own and called.” 

en the statute was in that form, a member attempted to sue 
ssociation, and the court held that this could not be done.” 
id (p. 228) that the statute “does not purport to, nor does it, 
the relations of the members of such an association between 
selves or to the association; nor their liabilities to one another, 
the association or to other persons; nor of the association to 
embers. If without that statute a member of a voluntary 
iation could not institute and maintain an action at law against 
ssociation, he can not maintain one by reason of that statute. 
the statute confers any right on a member, or imposes any 
ity on the association, such as can arise only out of the law 
rporations, would seem to be excluded by its language. It 
s of an association ‘not having corporate powers.’ ” 

= page 12 of the Record. 


h. XVI of Public Acts, 1864. 
luth v. Humboldt Stamm, 61 Conn. 227, 23 Atl. 1084. 
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This case is a pertinent authority with relation to any 
statute where there is no express provision allowing a membe 
sue and be sued. See our discussion, in the New York case of J 
colt v. Fargo,*' of the same matter where the statute is in whaj 
have, in this chapter, called the second form (pp. 460-470). 

The Connecticut statute was thereafter changed to its pre 
form which provides that “‘suits may be so brought against g 
associations by any individual member thereof, and such ass 
tions may bring suits against individual members.” *? This 
remind the reader of the English statutes passed in 1825 
thereafter which contained a “whether a member or not” 
(pp. 409-412). 

For a case under the statute in its present form see Lahif y. 
Joseph’s Total Abstinence Society.** 

The remedy given by this statute is cumulative only.* 


In South Carolina it is provided: ‘‘All unincorporated a 
tions may be sued and proceeded against under the name and s 
by which they are usually known, without naming the individ 
members of the association. 

“Process served on any agent of any unincorporated associal 
doing business in this State, under the name and style by whid 
is usually known, shall be sufficient to make such association 
party in any Court of record in the county in which such ag 
may be served. 

“On judgment being obtained against such association ut 
such process, final process may issue to recover satisfaction of st 
judgment, and any property of the said association, and the indi 
vidual property of any copartner or member thereof, found in 
State, shall be liable to judgment and execution for satisfaction 
any such judgment.” * 


5161 N. Y. 542, 19 Am. Rep. 300. 

82 General Statutes, 1918, § 5611. 

*°76 Conn. 648, 57 Atl. 692, 65 L. R. A. 92, 100 Am. St. Rep. 1012. * 
Reddish v. Pinnock, 10 Exch. 213, our p. 411. 

*4 Davison v. Holden, 55 Conn. 103, 10 Atl. 515, 3 Am. St. Rep. 40; 
v. Murphy, 58 Conn. 294, 313, 20 Atl. 457, 459, 8 L. R. A. 113, 118; Beni 
v. Lathrop, 71 Conn. 613, 42 Atl. 634, 71 Am. St. Rep. 222. ° 

8 Code of Laws, 1922, §§ 5070-72. 
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Ex parte Baylor,® a previous suit had been brought against 
n Burial Aid,” in which it was alleged that the defendant 
n Burial Aid” was an unincorporated union with a mem- 
p of over 1000 individuals. The summons in that suit 
een served upon the president of the association. Judgment 
een entered and execution issued against the individual prop- 
f the petitioners who were members of ‘‘ Union Burial Aid.” 
petitioners alleged that no service had been made upon them; 
he judgment and execution of “which the petitioners have 
until recently had any notice,” were a cloud upon their re- 
ve titles, and they asked that the said purported judgment 
against them as individuals be set aside and declared null 
oid. They challenged the constitutionality of the provisions 
Act on the ground that they were “in contravention of the 
ocess clause of the Constitution.” 

the court held (p. 418) that “the petitioners were before 
ourt by the substituted service provided by the statute,” 
at the statute was constitutional. 

edlin v. Ebenezer Methodist Church," the court said (p. 502): 
statute does not contemplate an action against the associa- 
s if it were a corporation. An unincorporated association 
o sense a legal entity and is not made so by the statute. Prior 
passage great difficulty was experienced in making the indi- 
1 members parties. The liability is theirs, and to render it 
conveniently enforceable, the statute permits the association 
sued by its accustomed name, and provides that the execution 
upon the judgment in such case may be levied upon the 
rty of the association and upon that of the individual mem- 
) 

t due process of law to provide that service on an agent shall 
fficient to sustain a judgment which may be satisfied out of 
eparate property of any of the unincorporated associates? 

th respect to an associate who is not a resident of South 
lina we should suppose it to be clear, under D’Arcy v. Ket- 
8 and Pennoyer v. Neff,® that it is not. 


BS. C. 414, 77S. E. 59. 

32 S. C. 498, 129 S. E. 830. 

1 How. (U. S.) 165, 13 L. Ed. 648, our p. 204. 
5 U.S. 714, 24 L. Ed. 565, our p. 239. 
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Counsel for the petitioners in Ex parte Baylor seem not to 
mentioned these cases, and therefore presumably the petiti 
were residents of South Carolina. The reader will remember 
in New Jersey there is a statute which assumes to make gg 
upon one joint debtor sufficient to sustain a judgment which 
be satisfied out of the separate property of any of the joint de 
(pp. 195, 196), and that the New Jersey court, when considerin 
effect of the fourteenth amendment to the Constitution of the U; 
States upon this provision, said that it made it unlawful to 
judgment against any debtor not brought into court by y 
of its process, “‘at least in case such debtor be not a citize 
resident of the state.” “ Whether it is lawful to give judg 
(which may be satisfied out of separate property) against su 
debtor, even if he is a citizen or resident of the state, is a que: 
which, so far as we know, has not yet been answered by the Supr 
Court of the United States. In other words, we do not thi 
clear that the decision in Ex parte Baylor would have been sustai 
by the Supreme Court of the United States, if the case had 
carried to that court. 


In Massachusetts, there is a chapter in the General’ Laws deve 
to voluntary associations.*! 

In § 1, it is provided that ‘association,’ as used in the chap 
shall have the following meaning: “A voluntary association ut 
a written instrument or declaration of trust, the beneficial inte 
under which is divided into transferable certificates of participa 
or shares.” 

In § 6, it is provided that “‘an association may be sued in an act 
at law for debts and other obligations or liabilities contracted 
incurred by the trustees, or by the duly authorized agents of § 
trustees, or by any duly authorized officer of the association 
the performance of their respective duties under such writ 
instruments or declarations of trust, and for any damages to pers 
or property resulting from the negligence of such trustees, age 
or officers acting in the performance of their respective duties, # 
its property shall be subject to attachment and execution in 

“ Blessing v. McLinden, 81 N. J. L., 379, 386, 79 Atl. 347, 350, 35 L. B 


(N. S.) 312, 316, our p. 196. 
“1 General Laws, 1921, Ch. 182. 
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er as if it were a corporation, and service of process eer one 
trustees shall be sufficient.”’ 

Bouchard v. First People’s Trust,’? the scope of the word ‘‘asso- 
n” as used in this statute was considered. The First People’s 
was established under a written declaration of trust and the 
beneficial interest therein was divided into transferable 
s. Did it follow that it was an “association”? within the 
ing of the statute? 

e court traced the history of this legislation and noted that 
evious legislation the legislature made a distinction between 
tary associations” and “‘express trusts.”’ It also noted that, 
er sections of the present chapter containing the two sections 
above, the legislature had preserved the distinction between 
ntary associations” and “express trusts.’’ Thus §§ 8 and 9 
plicable to a partnership, or corporation or the trustees of an 
ss trust or voluntary association, while § 6 is applicable only 
n association.” 

e court said (p. 360): “‘While express trusts and voluntary 
jations established by written instruments may in many in- 
es run into each other and have factors in common, the 
may exist without any element of association between the 
ciartes, and the latter imports some element of codperation.” 
cs ours.) 

therefore became necessary to determine whether there were 
elements of codperation that the First People’s Trust could 
tly be held to be an association within the meaning of the 
te. Under the declaration of trust the shareholders had no 
direct or remote in the management of the trust, or even in the 
ion of the trustees. We have already, in another connection, 
ed to this case (p. 375). It illustrates how counsel, desiring 
rm a trust rather than a partnership under the distinction 
by the Massachusetts court, and being fearful that a reser- 
n of any powers to the shareholders may be construed to give 
hareholders ‘‘ultimate control,” are led to strip the share- 
ers of all powers whatsoever. ‘‘The shareholders,” said the 
t (p. 361), ‘“‘are utterly destitute of every legal right and of 
y means of expressing an opinion touching the trust. No 
ue of action occurs to us as open to them except a court of 
53 Mass. 351, 148 N. E. 895. 
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equity for the enforcement of whatever rights may be cogni 
in-a court of equity.” 
The court concluded that such shareholders could not be 

to form an association within the meaning of the statute, 
court was also of opinion that the trustees themselves could “hg 
be termed an association,’ quoting from Crocker v. Mall 
Therefore, the First People’s Trust was not an association wi 
the meaning of the statute. 
In the course of the opinion the court said (p. 355): “The pr 
point to be decided is whether the First People’s Trust is an ‘4 
ciation’ within the meaning of that word in the two sections 0 
statute just quoted. This court has never been required to de 
that point. Numerous cases have arisen with respect to the na 
of declarations of trust and the rights and responsibilities of 
shareholders thereunder. Commonly the inquiry has been 
determine whether the particular method of organization or es 
lishment constituted the shareholders partners or pure beneficia 
under a trust. . . . That inquiry is not pertinent to the present is 
although it is plain that the declaration of trust here under ¢ 
sideration established a trust and not a partnership.” (Italics our 
In other words, the court leaves open the possibility that th 
may be a trust with provisions affecting the shareholders sufiic 
to make them an association within the meaning of this stat 
and yet not sufficient to give them “ultimate control” and som 
them partners. 
Therefore it would appear that, considering both the Mas 
chusetts decisions as to the distinction between a joint-stock e 
pany and a business trust (pp. 372-377) and this statute, it mayb 
important in Massachusetts to distinguish between (1) a joi 
stock company, (2) a business trust which is an association, and! 
a business trust which is not an association. The First Peop 
Trust was a business trust which was not an association within 
meaning of this statute. 


This statute is again mentioned at pp. 568, 584, 676, 679. 


In the margin, brief mention is made of various other statu 
which are in what we have called, in this chapter, the third for 


“3249 U. S. 223, 39 Sup. Ct. 270, 63 L. Ed. 573, 2 A. L. R. 1601, out 
581. 
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of these statutes are of wide scope, applying in general terms 
ssociations.”’ The majority of them, however, are of narrow 
, applying only to specified kinds of associations.** 


bama. Code, 1923, §§$ 5723 et seg. The statute is general in its scope. 

and International Brotherhood of Locomotive “Engineers v. Green, 210 

96, 98 So. 569, 265 U. S. 576, 44 Sup. Ct. 636, 68 L. Ed. 1187; Sentell 

ndship Baptist Church, 214 Ala. 584, 108 So. 517. 

ansas. Digest of the Statutes (Crawford & Moses), 1921, § 10316. Trade- 

; suit in association name. 

ware. Revised Code, 1915, § 4198. The statutory provisions are ap- 

le to “an unincorporated association of persons using a common name, 

ry partnerships excepted.” 

ois. Revised Statutes (Cahill), 1925, Chap. 140, §4. Trade-marks; 

association name. 

na. Statutes (Burns), 1926, § 9267. Fraternal insurance societies. 
Code, 1924, § 8795. Fraternal insurance associations. 

sas. Revised Statutes, 1923, 81-108. Trade-marks; suit in association 


tucky. Statutes (Carroll), 1922, § 4750. Trade-marks; suit in asso- 

name. 

ne. Revised Statutes, 1916, Ch. 87, § 29. The statute is general in 

pe. There is an express provision allowing suit against a member. See 

ity Club v. Howes, 92 Me. 211, 42 Atl. 392. 

yland. Code (Bagby), 1924, Art. 23, § 104; Art. 73,§ 31. See Powhatan 

oat Co. v. Potomac Steamboat Co., 36 Md. 238, 244; State v. Barrett, 

d. 153, 128 Atl. 744. 

27,§ 56. Trade-marks; suit in association name. 

higan. Compiled Laws, 1915, § 12363. This statute is general in its 
See Detroit Light Guard Band v. First Michigan Independent Infantry, 

ich. 598, 96 N. W. 934; United States Heater Co. v. Iron Moulders Union, 

ich. 354, 88 N. W. 889; Inglis v. Millersburg Driving Assn., 169 Mich. 

36 N. W. 443. © 

souri. Under the Missouri statutes, as construed in Wiehtuechter v. 

, 276 Mo. 322, 208 S. W. 39, those unincorporated associations having 

's or privileges not possessed by individuals or partnerships may sue. 

interesting to note that such a power or privilege does not have to be 

corporate power or privilege. It may, for example, be an exemption from 

on. 

ntana. Revised Codes, 1921, §§ 11207-8. Trade-mark; suit in asso- 

n name. 

braska. Compiled Statutes, 1922, § 7912. Fraternal insurance societies. 

664. Trade-marks; suit in association name. 

w Hampshire. Public Laws, 1926, Ch. 331, § 14. This statute is gen- 

M scope. 

. 232,§ 9. Churches. 
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It is also to be noted that frequently there are statutes 
treat a foreign corporation and a foreign joint-stock com 
or association in the same manner so far as service is cone 
An example is in the Washington statute which was befo; 
court in Pacific Typesetting Company v. International T ‘ypogra 
Union.” ’ 

It is also to be noted that frequently there are statutes facili 
prosecutions for larceny or embezzlement, which are appli 
to unincorporated associations. An example is in the Mass 
setts statute which was before the court in Commonweal 
Novick.*® 


It seems to us that the history of the statutes mentioned jj 
text and notes of this chapter, and in the text of Chapters 


New Jersey. Compiled Statutes, 1910, p. 4064; § 40. This statute is 
eral in scope. See Saunders v. Adams Express Co., 71 N. J. L. 270, 52 
Atl. 899, 58 Atl. 1101; Mayer v. Journeyman Stonecutters’ A ssociatio 
N. J. Eq. 519, 20 Atl. 492; Camden R. R. Co. v. Guarantors, 59 N. J. L. 
35 Atl. 796; Bank of Toronto v. Manf. & Merch. Fire Assn., 63 N. Ie 
42 Atl. 761; Weller v. United Garment Workers of America, 40 N. J. 
Journal, 91. 

Ohio. General Code (Page), 1926, § 1814. Benevolent institutions, 

§ 8370. Carriers. 

Oklahoma. Compiled Statutes, 1921, § 11012. Trade-marks; suit i 
sociation name. 


Oregon. Laws (Olson), 1920, § 6802. Trade-marks; suit in associa 
name. 

Pennsylvania. Purdon’s Digest, 13th ed., p. 4806, § 29. Trade-ma 
suit in association name. 

Tennessee. Code (Shannon), 1917, § 3473 a 20. Trade-marks; suit in 
sociation name. 

Vermont. General Laws, 1947, §§ 1743, 1744, 1833. The statute is 
plicable to “a partnership, or an unincorporated association or joint 
company, consisting of five or more persons, having a president, other p 
cipal officer, clerk or treasurer.” See Tarbell & Whitham v. Gifford, 79 
369, 65 Atl. 80, 

Virginia. General Laws, 1923, § 6058. This statute is general in scope. 

West Virginia. Code (Barnes), 1923, Ch. 62 E, § 5, p. 1363. Trade-mal 
suit in association name, 

Ch. 103, § 9, p. 1911 ; and Ch. 124, § 9, p. 2150. Carriers. 

“5 125 Wash. 273, 277, 216 Pac. 358, 360, 32 A. L. R. 767, 770. 

“ 248 Mass. 317, 142 N. E. 771. 
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this Book (pp. 426-507, 508-525), shows that the legislatures 
to keep in their own hands the grant of facilities of suit, 
ximating the corporate facilities, and that it is therefore not 
nction of a court to take to itself a concurrent jurisdiction 
grant such facilities in cases where the legislature has not 
them. 

statutes as to methods of suit applicable to unincorporated 
ations have an important bearing on the question whether 
islatures intend to keep to themselves the decision as to when 
ations are to be treated as legal units. The history of these 
es shows that the legislatures do intend to keep in their 
ands the treatment of an association as a legal unit, even 
such treatment is for purposes of suit only. The natural 
ce is that, a fortiori, they intend to keep in their own hands 
eatment of an association as a legal unit when questions 
are clearly questions of the substantive law are involved. 

rely in part upon the statutes mentioned in this chapter and 
apters III and IV of this Book for the statement, made at 
the Outline, that a study of the pertinent legislation in the 
s states in this country would seem to show that it is still 
tent of the legislatures to keep to themselves the decision as 
en bodies of men are to be treated as legal units. See also 
4 and 469. And, as we said at the conclusion of Chapter II 
k I (p. 274), we should hope that there might be general 
ent that, if such is the legislative intent, it is not proper for 
urts to take to themselves a concurrent jurisdiction. 


CHAPTER VII 


THE EXPRESSION “ ANY UNINCORPORATED CO 
IN THE BANKRUPTCY ACT OF 1898 


In the Bankruptcy Act of 1867, it was provided that th 
visions of the Act should apply ‘‘to all moneyed business or 
mercial corporations and joint-stock companies.” ! 

In the Bankruptcy Act of 1898, as originally enacted, j 
provided in Clause 6 of § 1, which defined the meaning of 
and phrases, that ‘‘‘corporations’ shall mean all bodies hi 
any of the powers and privileges of private corporations not 
sessed by individuals or partnerships, and shall include li 
or other partnership associations organized under laws m 
the capital subscribed alone responsible for the debts of the 
ciation.” ? The sources of this definition are obvious. The 
vision that “corporations” shall mean all bodies having 
of the powers and privileges of private corporations not poss 
by individuals or partnerships is traceable to the New York 
stitution of 1846 (our p. 454) ; and the provision that “corporat 
shall include limited or other partnership associations orga 
under laws making the capital subscribed alone responsible fo 
debts of the association is traceable to the Pennsylvania sta 
authorizing partnership associations (our pp. 511-514). 

In the Bankruptcy Act of 1898 there were also provisions a 
those who may be adjudged bankrupt. Section 4, as orig 
enacted, was as follows: 

“a Any person who owes debts, except a corporation, sha 
entitled to the benefits of this Act as a voluntary bankrupt. 

“b Any natural person, except a wage-earner or a persd 
gaged chiefly in farming or the tillage of the soil, any unincorpé 
company, and any corporation engaged principally in manufa 
ing, trading, printing, publishing, or mercantile pursuits, ¢ 
debts to the amount of one thousand dollars or over, may 
judged an involuntary bankrupt upon default or an impartial 

114 Stat. 517. F 2 30 Stat. 54 
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hall be subject to the provisions and entitled to the benefits of 
ct. Private bankers, but not national banks or banks in- 
rated under State or Territorial laws, may be adjudged 
ntary bankrupts.” ® 

S provision was amended in 1903,4 and again in 1910,° and 
ended reads as follows: 

Any person, except a municipal, railroad, insurance, or 
ng corporation, shall be entitled to the benefits of this Act 
oluntary bankrupt. 

Any natural person, except a wage-earner or a person en- 
chiefly in farming or the tillage of the soil, any unincorporated 
ny, and any moneyed, business, or commercial corporation, 
a municipal, railroad, insurance, or banking corporation, 
debts to the amount of one thousand dollars or over, may be 
ed an involuntary bankrupt upon default or an impartial 
and shall be subject to the provisions and entitled to the 
s of this Act. 

e bankruptcy of a corporation shall not release its officers, 
ts, or stockholders, as such, from any liability under the 
f a State or Territory or of the United States.” 

ill be noted that the provision that “any unincorporated 
ny” may be adjudged an involuntary bankrupt was con- 
in § 4 of the Act of 1898 as originally enacted, and has con- 
there unchanged. 

926 there was an amendment to the definition of ““corpo- 
” in § 1, which we state below (p. 569), but, before stating 
is desirable to state the more important cases which have 
ued the expression “any unincorporated company” in § 4. 


Rhart v. German-American Bank.’ The petition alleged that 
erman-American Bank was a partnership engaged in the 
| banking business. One defence was that the bank, having 
of the powers and privileges of a private corporation not 
sed by individuals or partnerships, was a corporation and 
artnership, and that therefore proceedings against the bank 
rtnership must be dismissed. 

court held that the bank could be adjudicated a bankrupt 


Stat. 547. 432 Stat., p. 797. 
Stat., p. 839. 6 137 Fed. 958. 
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as a partnership under §5. (The provisions of § 5 are giy 
full at our pp. 275, 276.) It said (p. 960) that Clause 6 of § 1; 
be construed so as to harmonize with § 4 and also with § 5; 
that Clause 6 of § 1, as construed by counsel for the respond 
“would conflict with section 5, and deprive creditors of the ; 
to have the individual property of the partners administere 
their benefit by the bankrupt courts. It would be reasonab 
treat as corporations bodies whose subscribed capital stock is q 
responsible for their debts, but it would be contrary to the g 
and purpose of the bankrupt act to deprive creditors of the rigl 
have the individual property of partners administered for | 
benefit by the bankruptcy courts simply because the partner 
contract invested the partnership with authority to exercise s 
of the powers or privileges of a corporation.” 

The court also said that “‘any unincorporated company” 
have meant a body organized under laws making the capital s 
scribed alone responsible for the debts, but that this bank 
not such a company; and the court referred to the provisions 
the Ohio law which it thought were manifestly intended “to ad 
those dealing with such partnerships who the partners are, so 
they may be able to enforce their rights against not only the ps 
nership but its members.” 

This decision is that where persons are partners under the $ 
law and are liable without limit for the partnership debts, 
ceedings may be taken under § 5 if the creditors wish, even if 
business organization has some of the powers and _ privileges 
private corporations not possessed by individuals or partnersh 
What these alleged powers and privileges were does not apf 
from the report. 


In re Seaboard Fire Underwriters.’ The Seaboard Fire Uni 
writers was an association of persons who proposed to issue polit 
of insurance upon which the associates should be severally 
It was organized under written articles of association and 
therein called an “association.” Its members held meetings! 
times a year. Its business was conducted by managers, who iss 
policies of insurance in the company name. Creditors brougl 
petition alleging that the Seaboard Fire Underwriters was 

7137 Fed. 987, 
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orporated company. A demurrer to the petition was over- 


the terms of the Act (p. 561) an incorporated insurance 
any could not be a bankrupt. The opinion of the court deals 
y with the question whether this made it improper that an- 
orporated insurance company should be adjudicated a bank- 
and concluded that it did not. The court said (p. 988): ‘‘The 
iction of the liability to involuntary bankruptcy proceedings 
rporations of certain classes does not seem to me to apply 
is provision of unincorporated companies, and I think, there- 
that any unincorporated company engaged in any kind of 
ess may be put into bankruptcy if it is insolvent and has 
itted an act of bankruptcy.” ® 
e underwriters urged that they must be proceeded against in- 
ually as if they were partners. But the court allowed the 
eding under § 4. It had no occasion to consider whether the 
tors might have taken a proceeding under § 5 if they had de- 
to do so. 


re Associated Trust.2 Digney, Dewey and Norris were trustees 
real estate trust, called the Associated Trust. A proceeding 
ve the trust adjudicated bankrupt was resisted on the ground 
the business organization was “‘either a strict trust, having 
parate entity which can be adjudicated,” or a partnership, 
that, in either event, a proceeding against it as “an unincor- 
ed company” could not be maintained. 

e court said that the character of this business organization 
o be determined by the law of Massachusetts, and cited some 
e Massachusetts cases on the distinction between a trust and 
rtnership. (See our pp. 372-377.) After examining the pro- 
ns of the organization paper, the learned judge concluded (pp. 
, 1015) that ‘‘the absolute powers of determination and amend- 
give the certificate holders, as it seems to me, the ultimate 
rol of the business of the trust whenever they choose to take 
power into their hands. They have not yet done so; but the 


In re Sage, 224 Fed. 525, 538, there is a dictum that an unincorporated 
ing company could be adjudicated an involuntary bankrupt, although a 
ing corporation could not be. 

22 Fed. 1012. 
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character of the organization is to be gauged rather by the pg 
of the certificate holders, than by the extent to which those pg 
have as yet been exercised. The analogy between the respon 
organization and a corporation is apparent. The certificate hg 
‘clearly possess many of the most characteristic powers of st 
holders. If the expression ‘unincorporated company’ in the B 
ruptcy Act does not describe such an organization as the respon¢ 
it is difficult to see what meaning can be given to those we 
To hold the respondent a partnership within the Bankruptcy 
would lead to results never contemplated by anybody, and y 
impose upon the certificate holders obligations which neither t 
nor the creditors of the trust supposed existed. It would be ay 
unjust result. . . . ‘Unincorporated company’ seems to me 
actly to describe what the respondent is.”’ 

The interests of the partners were represented by transfers 
certificates and the organization paper showed an intent to Pp 
the certificate holders from liability on the obligations incurred 
the conduct of the business. The business organization was neit 
a corporation nor an ordinary partnership, and we believe t 
therefore it was an unincorporated company, within the mean 
of that phrase as used in the Bankruptcy Act. 

But, while we agree with the result reached by the learned jud 
we are unable to follow him in two of his thoughts. 

1. He said that “to hold the respondent a partnership wit 
the Bankruptcy Act would lead to results never contemplated 
anybody, and would impose upon the certificate holders obligati 
which neither they nor the creditors of the trust supposed exis 
It would be a very unjust result.” But an adjudication in bank 
ruptcy neither creates liabilities against the bankrupts nor in 2 
wise increases their liabilities. If partners by any valid agreemt 
with their creditors have limited their liability, the benefit of f 
limitation will not be lost by an adjudication of them as bankrtt 
under §5. We submit that the fear that an adjudication 
§ 5 would produce ‘“‘a very unjust result” was groundless. 

2. He seems to have thought that the business organization 
it were a business trust rather than a partnership under the Mas 
chusetts decisions, would not fall within the meaning of the phr 
“any unincorporated company.” It is true that, in a part of I 
opinion preceding the part which we have quoted above, he § 
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13) that the word ‘‘company”’ would seem to imply “‘an asso- 
n of individuals, not partners, carrying on business under a 
ct name, and having common rights inter se, but having no 
idual ownership in the joint property, no individual control 
the business in which their joint capital is embarked, and no 
individual liability for the company’s debts.” (Italics ours.) 
language is appropriate to a business trust rather than a 
ership. But then, as he proceeds, he shows himself to be of 
on that if this business organization 7s a business trust it is 
ithin the meaning of the phrase ‘‘unincorporated company.” 
S examination of the provisions of the organization, he first 
some provisions which tend to show that it is a trust rather 
a partnership and says of these that they show “no organiza- 
aving a distinct entity apart from the trustee,” and it is not 
he reaches the conclusion, by force of other provisions, that it 
artnership and not a trust, that he feels justified in concluding 
t is an ‘‘unincorporated company.” 

ile we think that the conclusion was sound that the organiza- 
was an “unincorporated company,” if it were a partnership 
r than a trust, we should think it was equally true that the 
ization was an “unincorporated company” if it were a trust 
r than a partnership. Any business organization which is 
er a corporation nor an ordinary partnership ought to come 
n the phrase ‘‘any unincorporated company,”’ and a business 
is neither a corporation nor an ordinary partnership. 

ngress in all probability intended to include within that phrase 
ess organizations where the persons who are entitled to the 
s of the business have attempted to gain the advantages 
they would have gained if they had been incorporated. And 
business organization which has up to the present time been 
roduct of the ingenuity of counsel has so close an approximation 
1e corporate advantages been attained as in the business trust 
352-354, 383-400). 

e should therefore think that the examination of the organiza- 
paper to determine whether there was a trust or a partnership 
sr the Massachusetts decisions was unnecessary, and that, in 
sr case, the organization came within the meaning of the phrase 
y unincorporated company.” 

hat part of the opinion in which the learned judge shows that 
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he considers it doubtful whether a business trust is an “ur 
porated company” was probably the cause, or one of the ca 
of the 1926 amendment which is stated below. 

Other decisions relating to business trusts are cited in the marg 
Curiously enough, some courts have misconceived In re Assog¢ 
Trust, and have treated it as though it were an authority th 
business trust 7s an unincorporated company. 


In re Order of Sparta. The Order of Sparta was an associa 
the chief object of which was to provide insurance to its mem 
It had social features also, but these took a secondary place. 
court said that an application for membership was so nearly lik 
application for a regular policy of insurance as to justify the ¢ 
clusion that the pecuniary feature of the transaction was by far 
most important. The members were not liable on the benef 
certificates issued, but these were payable only out of such ass 
ments upon the members as the governing body saw fit to make 

The court held that the Order was an ‘unincorporated ¢ 
pany.” It declined to attempt an exhaustive statement o 
organizations which might come under that phrase, but h 
(p. 238) that the phrase at least included “any unincorpora 
association or group of individuals whose object and purpose 
either wholly or chiefly of the same kind as the object and p 
of a moneyed, business, or commercial corporation.” 

This organization was not an ordinary partnership, and it 
not a corporation, and the decision tends to support the view t 
“any unincorporated company” is to be given a broad definitit 
including any business organization which is neither a corporat 
nor an ordinary partnership. 


In re Tidewater Coal Exchange.2. The Tidewater Coal Exchai 
was organized in 1917 at the instance of the Council of Natio 
Defence. Its general purpose was to speed the transshipment 


°° Matter of Rainbow Family Laundry Co., 47 Amer. B. R. 655; In re Pan 
275 Fed. 868 (reversed in 283 Fed. 404, on other grounds, the court not 
ciding whether a business trust was within the phrase “any unincorpo 
company’); In re Sargent Lumber Co., 287 Fed. 154, 155; Krey Packing Ct 
v. Wildwood Springs Resort Assn., 4 F. (2d) 793. 

11 242 Fed. 235. 

2 280 Fed, 638, afl’g 274 Fed. 1008, 
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rom cars to ships and so to reduce the number of cars held up. 

penses of the Exchange were paid by the carriers. The Ex- 

e had no capital. All coal shipped was pooled, and deliveries 

made to ships out of the coal so pooled. Members were 

ted by all coal received by the Exchange from them and were 

ed by all coal shipped on their consignments. At the outset 

ember was allowed to ship more than the amount of coal he 

in the pool, but this was subsequently changed, and some 

bers were allowed to withdraw a larger quantity of coal than 

een received from them. Besides the members, any shipper 

al might deal with the Exchange on the same terms as mem- 

and, after the Government had taken control of the carriers, 

ippers of coal to tidewater were in fact compelled to ship in 
ay since they could not get cars unless they agreed to the 
It so came about that the pool did not contain enough coal 
swer all the claims of all members. 

e court held that the Exchange was an “‘unincorporated com- 
”’ It said (p. 643): ‘““A company is defined in the Century 
ionary as ‘a number of persons united for performing or carry- 
n anything jointly.’ If such a number of persons are united 
arrying on any kind of business enterprise jointly, and are not 
orated, and do not constitute a partnership, they are an 
corporated company’ within the true intent and meaning 
e acts of Congress relating to bankruptcy. . . . If each word 
e phrase ‘any unincorporated company’ is given its ordinary 
popular meaning, the Exchange is unquestionably included 
ein; and, considering the phrase as a whole and in the light of 
subject-matter of the act, we can see no reason for giving it a 
icted meaning which would exclude it. It is not a ‘corpora- 
» not having been incorporated at the time involved. It is not 
rtnership, there being no agreement to divide the profit and 
r the loss. It is not a joint-stock company, for there is no stock. 
; simply an unincorporated company or association engaged in 
prosecution of a business enterprise, as distinguished from one 
ch is charitable, or religious, or educational, or social.” 

‘his decision also tends to support the view that “any unin- 
porated company”’ is to be given a broad definition, including 
- business organization which is neither a corporation nor an 
inary partnership. 
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Gallagher v. Hannigan.’ Certain persons executed a w 
instrument which provided for the carrying on of different }iz 
business under the name of the Old Colony F oreign Exc} 
Company. Title to the assets was to be in trustees, who we 
issue certificates of beneficial interest. Powers of mana ge 
were to be in an elected board of directors. The instrument 
vided that there should be no personal liability on the part 9 
trustees or the board of directors or the certificate holders, and 
the property of the trust alone should be held liable for obliga 
incurred by the board of directors or trustees. 

The trust proved to be a mere sham. No certificates were 
issued except to the trustees themselves, and the trus ees 
quired no assets except those obtained from members of 
public on promises to repay principal, with 50 per cent. inte 
in 90 days. 

The court held that the organization was an “unincorpora 
company.’’ It said (p. 174) that “undoubtedly, such associati 
when fully organized as the declaration of trust in this case ¢ 
templated, are held by the Massachusetts courts to be, for cer 
narrowly limited purposes, partnerships. But it does not at 
follow that under federal law they can not be properly adjudica 
bankrupt as unincorporated companies.” 

The decision is, then, in accord with the decision made in n 
Associated Trust (pp. 563-566). 

The court relied in part on the terms of Chapter 182 of the Gene 
Laws of Massachusetts and said (pp. 174, 175) that those provisi 
treated such an organization “as an entity, as is a corporatiol 
(See our pp. 554-556.) 

The court also relied on the fact that such an organizati 
was not like an ordinary partnership, but was like a corporatit 
The reason, it said (p. 175) why a partnership can not be adjudica 
bankrupt unless all its partners are insolvent is to be found in t 
general principles of law. ‘There can not be equality of treatme 
unless the court extends its jurisdiction to the assets which must! 
marshalled for the purpose of distribution. But these reasons 
not at all apply to voluntary associations or unincorporated co} 
panies; for in these cases the shareholders, even if partners im 


'*5 Fed. (2d) 171, dismissed for want of jurisdiction, 273 U. S. 667, 47 St 
Ct. 470, 71 L. Ed. 830, | 
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lint v. Codman, 247 Mass. 463, 471, 142 N. E. 256), or as 
rare creditor not charged with knowledge of the limited 
of their officers (Neville v. Gifford, 242 Mass. 124, 128, 136 
160) are not liable to the ordinary creditors of the association. 
most, generally as to all, creditors, the res or trust estate 
exactly like the assets of a corporation. It is the sole resort of 
ts. The shareholders and officers of these associations stand 
e the scope of the bankruptcy liquidation, just as do the 
s and stockholders of an ordinary corporation. Their indi- 
assets are not liable for the association’s debts. The Bank- 
Court has, therefore, no occasion to extend its jurisdiction 
ese shareholders.” 


e Act of May 27, 1926, Clause 6 of §1 was amended to 
s follows: “‘Corporations’ shall mean all bodies having 
the powers and privileges of private corporations not pos- 
by individuals or partnerships and shall include limited or 
partnership associations organized under laws making the 
subscribed alone responsible for the debts of the association, 
tock companies, unincorporated companies and associations, 
ny business conducted by a trustee, or trustees, wherein 
ial interest or ownership is evidenced by certificate or other 
instrument.” Section 4 was not amended. 

Committee of the American Bar Association, which sug- 
this amendment (see Report of Special Committee on Prac- 
Bankruptcy Matters, 1925), cited in its report the 1898 
ion and said: ‘‘The amendment adds to this definition un- 
orated companies and associations, and common-law trusts. 
is at present, doubt or uncertainty under judicial construction 
er the existing definition of corporations includes unincor- 
d companies, associations and common-law trusts used more 
nore in commercial activities of the nation, which should be 
ed, as it is by the proposed amendment.” 

» reader will recall that in the Associated Trust case (pp. 563- 
the court seems to have thought that, if the business organiza- 
0 question were a business trust rather than a partnership, 


mie, Part 2, p. 602: 
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it could not be adjudged bankrupt. This amendment cle 
that matter, and makes it plain that a business trust may } 
judged bankrupt. 

But, in order to make this plain beyond possibility of que 
so much language, and such broad language was used in the ay 
ment that there is reason to fear that, on the whole, the amen¢ 
has raised more questions than it has answered. We will 
two of the questions which we think the amendment has raig 

(1) The courts had shown their desire (see our p. 566) n 
extend the term “unincorporated company ” beyond those orga 
tions whose sole or primary purpose was a business purpose. 
now comes the amendment and says ‘‘unincorporated comp 
and associations.” There is justification for limiting “compat 
to business organizations, but “‘associations”’ is a very broad w 
one of the broadest words in our language which is used to ind 
a body of human beings—and it has not in the decisions ree 
any restrictive definition. Does Congress mean that any orga 
tion, whether formed for a business purpose or not, may be adjut 
bankrupt? 

(2) The courts had held that an unincorporated insurance 
pany could be adjudged bankrupt, although an insurance cory 
tion could not be (pp. 562, 563). But how stands the matter 
Section 4 provides that any unincorporated company, and 
moneyed, business, or commercial corporation excepl a munic 
railroad, insurance or banking corporation may be adjudged t 
rupt. An “insurance corporation” may not be adjudged bank 
And under the amendment ‘‘corporation” now includes an ' 
corporated company. May, then, an unincorporated insurali 
company be adjudged bankrupt? Is the Seaboard Fire U1 
writers case any longer law? 


In considering what is, or ought to be, the law on this topl 
should be recognized that the application of a provision that 
unincorporated company”? may be adjudged a bankrupt @ 
questions which it is very difficult to answer. These questions 
be answered properly, only if it is frankly recognized that they 
very difficult. 
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underlying difficulty is that a business organization which is 
egal unit under the law of the state where the business is 
onducted is to be treated as a legal unit under the bank- 
Act. The state law and the federal law do not harmonize. 
same underlying difficulty is presented as when an ordinary 
ship which is not a legal unit under the law of the state 
he business is being conducted is to be treated as a legal unit 
he bankruptcy Act. 

vancis v. McNeal,’ Mr. Justice Holmes showed that he was 
nt to construe the provisions of the bankruptcy law so that 
eral law would not harmonize with state law. And we 
hat there will be general agreement that the courts should 
ctant to do this. 

rtheless, it may be that Congress has intended to do that 
ing, and, if so, it of course becomes the duty of the courts 
out that intent, if it can be done in any manner consistent 
e federal Constitution. 

onsidered at length in Chapter IV of Book I (pp. 276-279) 
culties which arise if a partnership is not treated as a legal 
der state law, but is treated as a legal unit by the Bankruptcy 
e assume that the reader of this chapter is familiar with 
apter. Now if an unincorporated company is not a legal 
der state law, similar difficulties arise. There will have to 
ansmutation both of assets and of debts in order to make the 
picy provisions function. 

rder that the bankruptcy proceedings shall function for the 
of creditors, it will be necessary to hold that the title to the 
which may be conveniently described by the phrase ‘“com- 
ssets,” shall pass to the trustee in bankruptcy from the 
s in whom the title to such assets is vested under state law 
r such persons are parties to the bankruptcy proceedings 
ma(Cy. pp- 216; 277.) 

us illustrate. Assume that a joint-stock company is within the 
ng of the phrase “‘any unincorporated company.” The title 
1e company assets may, under state law, be vested in all the 
1olders, and the shareholders may not be parties to the bank- 
7 proceedings. Or the title to some or all of them may, 
8 U. S. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029, L. R. A. 1915E, 706. See 
41. 
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under state law, be vested in trustees for the shareholde 
the trustees may not be parties to the bankruptcy proce 
In either case, in order to make the bankruptcy proceedin or 
tion for the benefit of creditors, the title to the company 
must pass to the trustee in bankruptcy. 

To illustrate further. Assume that a business organizatic 
business trust rather than a partnership, according to the ¢ 
tion taken in Williams v. Milton, and that a business t 
within the meaning of the phrase ‘“‘any unincorporated comy 
The title to the company assets will be vested in trustees, and 
fore the matter will (so far as the point we are now discuss 
concerned) raise precisely the same questions as are raised whe 
assets of a joint-stock company are vested in trustees. In or 
make the bankruptcy proceedings function for the benefit of 
itors, the title to the company assets must pass from these tr 
to the trustee in bankruptcy. 

To illustrate still further. Assume that a business organiza 
which is neither a corporation nor a business trust nor a pal 
ship, is within the meaning of the phrase “any unincorpo 
company.” That there may be such business organizatio 
shown by In re Order of Sparta" and In re Tidewater Coal Excha 
In order to make the bankruptcy proceedings function fo 
benefit of creditors, the title to the company assets, in wha 
persons they are vested under state law, must pass from 
persons to the trustee in bankruptcy. 

To illustrate still further. Assume that a partnership ass 
tion, organized under the Pennsylvania law of June 2, 1874 
pp. 511-514), is within the meaning of the phrase “any uni 
porated company.” So far as assets in Pennsylvania are 
cerned there will be no difficulty, for such an association, alth 
not called a corporation, is treated by the Pennsylvania cour 
a legal unit (pp. 515, 516); but Massachusetts has refused to 
such an association as a legal unit (pp. 520-523), and, there 
so far as assets in states outside of Pennsylvania are concel 
there may be a difficulty. In such a case, in order to make theb 


215 Mass. 1, 102 N. E. 355, our p. 373. 

1 242 Fed. 235, our p. 566. 

18 280 Fed. 638, aff’g 274 Fed. 1008, our p. 566. 
See In re Hercules Atkin Co., 133 Fed. 813. 
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proceedings function fully for the benefit of creditors, the 
the company assets, in whatever persons they are vested 
state law, must pass from those persons to the trustee in 


ptcy. 


ar we have dealt only with the transmutation of assets. 
nce the assets are to be transmuted into the assets of the 
y, conversely the creditors who are entitled to be paid out 
assets should be entitled to prove as creditors of the com- 


usually few, if any, of the creditors who are entitled to be 
t of the company assets will have any other remedy for the 
on of their claims. This is because usually, in the case of an 
orated company, the shareholders and/or trustees will 
ited, or eliminated, their liability by effective agreements 
, or nearly all, of the creditors. We discuss at length in other 
f this treatise how this can be done (pp. 355-369, 383-400, 
). 
it is to be recognized that there may be some creditor or 
rs with whom no effective agreement for a limitation or 
tion of liability has been made. This would usually be 
the claim in question sounded in tort or arose under a stat- 
d it might be true even if the claim sounded in contract. 
should these exceptional cases be dealt with? We submit 
any creditor has any right with respect to his claim in addi- 
his right that it be paid out of company assets, he should be 
d to assert such right himself in some proceeding other than 
ruptcy proceeding against the company, and that it should 
art of the duty of the trustee in bankruptcy of the company 
rt such right in his behalf. 
nalogy from the law of corporations is helpful. It sometimes 
s that the creditors of a corporation have rights against the 
, directors, or shareholders in addition to their rights against 
poration. The case of Firestone Tire & Rubber Co. v. Agnew ™ 
rnish an example. By the New York law considered in that 
was provided that “‘every holder of capital stock not fully 
n any stock corporation, shall be personally liable to its 
rs, to an amount equal to the amount unpaid on the stock 
N. Y. 165, 86 N. E. 1116, 24 L. R. A. (N. S.) 628, 16 Ann. Cas. 1150, 
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held by him for debts of the corporation contracted whil 
stock was held by him.” And § 4 of the Bankruptcy Act pr 
that “the bankruptcy of a corporation shall not release its 9 
directors, or stockholders, as such, from any liability und 
laws of a State or Territory of the United States.” After th 
poration had been discharged in bankruptcy, the creditor, 
allowed in the state court to maintain suit against the stockh 
to enforce their liability. 

It is, however, to be recognized that there might be a joint 
company, where the liability of the shareholders was not 1 
limited or eliminated. In drafting any clarifying amendment 
Bankruptcy Act the question must be carefully considered wh 
it is wise to include all joint-stock companies within the defi 
of an “unincorporated company,” or whether only those comy 
should be included where there had been some limitation or 
ination of the liability of the shareholders. We think that 
wiser to include them all, since, even if there has been no limit 
or elimination of liability, the number of shareholders will a 
always be large and it may well be to the advantage of credit 
have the company treated as a legal unit. Sufficient provisic 
an exceptional case may be made by providing that the co 
its discretion may authorize the filing of a petition against a 
stock company under § 5 rather than § 4. (See p. 579.) 


Judge Lowell doubted ** whether any useful purpose is s€ 
by granting a discharge to a corporation. But it is settled tha 
corporation is entitled to a discharge. Rarely will any t 
purpose be served by granting a discharge to an unincorporat 
company, but if the parties interested think there is an advan 
it may well be that such a discharge should be available. It 
not seem to us to be of much importance what provision is m2 
the law as to this. 


A word should be said as to the advantages to creditors of 
an unincorporated company as a legal unit in bankruptcy 
ceedings. We all know that there are business organizati 
various forms which are, under state law, neither corporation 
ordinary partnerships, and it seems to us to be plain enough 

*1 In re Marshall Paper Co., 95 Fed. 419, 
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ess intends that the creditors shall be facilitated in taking 
ptcy proceedings with respect to such organizations. If 
organizations are treated as legal units under the Bank- 
y Act, it may facilitate creditors in three important matters: 
ith respect to service; secondly, with respect to proof of an 
bankruptcy; and, thirdly, with respect to the speedy appli- 
of the company assets to the payment of company debts. 


st, with respect to service. It will be necessary for the cred- 
to serve only one legal unit, instead of many. Section 18 
es that ‘‘upon the filing of a petition for involuntary bank- 
, service thereof, with a writ of subpoena, shall be made upon 
rson therein named as defendant in the same manner that 
e of such process is now had upon the commencement of a 
equity in the courts of the United States. . ” 
lier has a paragraph as follows: ‘“‘Service on corporations, in- 
lunatics, etc. The statute makes no special provision relative 
ice on such parties. In the absence of controlling Federal 
of practice, the method prescribed by the State law may be 
ed, but, it seems, service can not usually be made within the 
t on the officer of a non-resident corporation, temporarily 
n. The better practice in all cases not covered by Federal 
is to secure an order directing how service shall be made.” 7 
n re Shapiro Holding Cor poration,”* the District Court for the 
ern District of Florida said: ‘Section 18 of the Bankrupt Act 
p. St. § 9602) provides that service of subpoena and copy of 
etition shall be made upon the bankrupt in the manner pro- 
in the equity rules. Rule 13 provides only for service upon 
iduals; does not provide for corporations. Therefore, in the 
f a corporation, the service must be made upon the corpora- 
n the manner provided in section 2604 of the Revised General 
ites of Florida, if personal service is desired. If this cannot be 
, the Bankruptcy Act provides for publication.” 

ilar questions are presented as to service upon an unincor- 
2 company, when treated as a legal unit. If a method is not 
ribed by the controlling federal rules of practice, it should be 
ble to secure an order prescribing the method. Perhaps it is 


‘ollier on Bankruptcy, 13th ed., p. 671. 
5 F. (2d) 601. 
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safe to proceed in a manner authorized by state law, even yi 
an order from the federal court. 


Secondly, with respect to proof of an act of bankruptcy 
prove that all the unincorporated persons have committed ag 
bankruptcy may be difficult, and in some cases impossible, 
proof of an act of bankruptcy by the company may be very, 
Note the act of bankruptcy which was proven in In re Tide 
Coal Exchange.4 

In determining the solvency or insolvency of the company 
sole question would be whether company assets were, or were 
equal to company debts. 


Thirdly, with respect to the speedy application of the com 
assets to the payment of company debts. Creditors who have 
rights in addition to the right to be paid out of company as 
should be required to assert such additional rights themselve 
independent proceedings. The sole duty of the trustee of the 
pany should be to apply company assets to the payment of comp 
debts. (See p. 579.) 


Congress has included provisions in the Bankruptcy Act re a 
to unincorporated companies, and there would seem to have b 
no adequate recognition by Congress of the difficulties inher 
in the questions which have thereby been raised. Clarifying ame 
ments would be helpful. We submit for consideration the followi 

§ la (6) “Any unincorporated company” shall include: (a) ¢ 
organization organized under statutes making the capital subscrib 
alone responsible for the debts; (b) any joint-stock company 
business trust or other organization, the sole or primary purp 
of which is a business purpose, organized under any agreement 
association or declaration of trust (or other organization paj 
however described), if the interests of the persons entitled to 
profits (whether they are entitled to the profits as they accrue 
are only entitled to the profits, if and when distributed) are rep 
sented by transferable shares, or by transferable certificates of bel 
ficial interest, or if such organization paper contains any provisl 

* 280 Fed. 638, aff’g 274 Fed. 1008, our p. 566. 
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g an intent to protect the persons entitled to the profits 
nlimited liability for the debts; (c) any organization, the sole 
ary purpose of which is a business purpose, which is neither 
oration nor a partnership, and which does not come within 
rms of (a) or of (b).” 

Add a new paragraph to read: 

case an unincorporated company is adjudged an involuntary 
upt, (a) the title to each and every company asset shall vest 
trustee in bankruptcy, as though such company had been a 
it throughout the conduct of the company business, even 
person or persons holding such title according to the local 
e not parties to the proceeding against the company; and 
ery creditor entitled to be paid out of company assets shall 
med a creditor of the company. If any such creditor has 
ht with respect to his claim in addition to his right that it 
out of company assets, it shall not be the duty of the trustee 
rt such right in his behalf; but the creditor may assert such 
self in such appropriate action, suit, or proceeding (inde- 
t of the bankruptcy proceeding against the company) as he 
stitute, provided that he therein credits upon his claim the 
t, if any, paid thereon in the bankruptcy proceedings against 
pany.” 

. “A partnership, during the continuation of the partner- 
usiness, or after the dissolution and-before the final settle- 
thereof, may be adjudged a bankrupt. The court may 
ize a petition to be filed under this section by or against that 
of partnership commonly known as a joint-stock company 
| the partners therein who are subject to an adjudication as 
pts, but unless the filing of such a petition is authorized, 
dings with respect to a joint-stock company must be taken 


§ Al.?? 


us make explicit the considerations we have had in mind in 
ig such proposed amendments: 

use 6 of $1 is now devoted to the construction to be placed 
the word “corporations.” It directs that the word shall 
various organizations which are not corporations at the 
on law. Is it not preferable to keep the word “corporations” 
rporations in the common law meaning of the word, and to 
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describe by some other word or phrase the organizations | 
though not corporations, are like corporations? 
The word “corporations” is a word which (if left alone) 
fined by the common law with sufficient clearness. Why bh 
“Partnerships” is also a word which is defined by the commo 
with sufficient clearness. The Bankruptcy Act does not def 
and there is no occasion for a definition. It is equally 
there is no occasion for a definition of ‘‘corporations.” 
On the other hand, the Bankruptcy Act nowhere defines 
unincorporated company,” and yet that is a phrase which h 
well-defined meaning, and it cries for definition. We think 


more than the phrase “‘any unincorporated company.” 
Therefore the first of the proposed amendments (pp. 576, 
strikes out the whole of Clause 6 of § 1 as it now is (p. 569 
substitutes a definition of ‘‘any unincorporated company.” 
One of the main purposes of this treatise has been to tra 
growth of business organizations which are neither corporati 
the one hand nor ordinary partnerships on the other hand. 
have seen, in detail, how attempts have been made to obtain wit 
incorporation some, at least, of the advantages that might. 
been obtained by incorporation. 
These attempts have produced those business organizations & 
monly known as joint-stock companies and also those bus 
organizations commonly known as business trusts. By eae 
these organizations advantages are obtained approximating s 
at least, of the advantages which might have been obtaine 
incorporation. To what extent the courts ought to sanction t 
attempts raises a question which we discuss at length elsew. 
(pp. 327-404), but that is a question separable from the ques 
we are now discussing. To the extent that courts do sanction 
attempts to obtain without incorporation some, at least, of th 
vantages that might have been obtained by incorporation, we 
the phenomena of business organizations which, though not corp 
tions, are, to a greater or less extent, like corporations. 
“Unincorporated companies” is an appropriate phrase to ¢ 
all business organizations which are neither corporations nor 
nary partnerships, and, if properly defined, will be a very ™ 
phrase. 
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e proposed definition includes: 

Organizations like the Pennsylvania partnership associations. 
Joint-stock companies and business trusts. 

Any other business organizations which are neither corpora- 
nor partnerships. (Such other organizations are illustrated 
e facts in In re Order of Sparta ® and In re Tidewater Coal 
nge.”°) 


e proposed amendment to § 4 (p. 577) is intended to recognize 
when ‘‘an unincorporated company” is adjudged bankrupt, 
ult questions arise due to the fact that the federal and state 
do not harmonize. It is intended to recognize the fact that 
h an adjudication is to function there must be a transmuta- 
f both assets and debts. 

also provides for the insulation from the bankruptcy proceed- 
gainst the company of all proceedings by such (if any) of the 
any creditors as have any right with respect to their claims 
dition to the right to be paid out of company assets. 


der the provision contained in the latter part of the first para- 
of the proposed amendment to § 5a (p. 577) a court may 
rize a joint-stock company and all its members subject to an 
ication as bankrupts to be adjudicated as bankrupts under 
In most cases, it will be to the interests of the creditors to 
a joint-stock company adjudicated bankrupt as an unin- 
rated company, but there may be exceptional cases where the 
sts of the creditors would be better served by an adjudication 
r§ 5. Note Burkhart vy. German-American Bank.” ‘This pro- 
would be applicable in such an exceptional case. 


ubtless the proposed amendments can be very materially im- 
ed. But they draw attention to the difficulties which arise 
rt the bankruptcy law as it now is; and they may be of use in 
idering how best to solve those difficulties. 

42 Fed. 235, our p. 566. 


80 Fed. 638, afi’g 274 Fed. 1008, our p. 566. 
37 Fed. 958, our p. 561. 


CHAPTER VIII 


TAXATION OF JOINT-STOCK COMPANIES AND Bf 
NESS TRUSTS AND SHARES THEREIN. HEREIN, 
TO WHEN SUCH SHARES ARE REAL PROPERTY 


We will speak first of four cases in the Supreme Court of 
United States involving federal statutes. 


Eliot v. Freeman.’ The Corporation Tax Law of 1909 provi 
that ‘every corporation, joint stock company or association, org 
ized for profit and having a capital stock represented by shares, 
every insurance company, now or hereafter organized under the | 
of the United States or of any State or Territory of the Un 
States” should be subject to pay annually a special excise tax ¥ 
respect to the carrying on or doing business by such corporati 
joint-stock company or association or insurance company.” (Ita 
ours.) 

The trustees of two real estate trusts organized in Massachusé 
and owning land therein were taxed under this statute. The tt 
tees had issued certificates of beneficial interest, and such cer 
icates were transferable. The powers and duties of the trust 
and the rights of the certificate holders were determined by 
provisions of the respective trust instruments. 

Counsel for the trustees pointed out that there were in Mas 
chusetts no statutes relating to joint-stock companies like those 
New York (our pp. 458-460), and contended that the expressi 
“organized under the laws of” referred to an organization um 
some statute law authorizing such organization. The Solid 
General, on the other hand, emphasized the fact that the A 
Congress used the word “laws” and not “‘statutes,’’ and content 
that the common law is, just as much as the statutes, a part of 
laws of a State. 

The court held that the trustees were not taxable. It said t 

1220 U.S. 178, 31 Sup. Ct. 360, 55 L. Ed. 424. 

2 36 Stat. 112. 

580 
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anguage of the Act imported an organization deriving power 
statutory enactment, and that the trusts in question did 
erive any benefit from and were not organized under the 
tory laws of Massachusetts. 


ocker v. Malley.* The Income Tax Law of 1913 provided for 
axation of ‘‘every corporation, joint-stock company or asso- 
n, and every insurance company, organized in the United 
s, no matter how created or organized, not including partner- 
.’ (Italics ours.) The Act also provided that “guardians, 
ees, executors, administrators, agents, receivers, conservators, 
Il persons, corporations, or associations acting in any fiduciary 
ity, shall make and render a return of the net income of the 
mn for whom they act, subject to this tax, coming into their 
dy or control and management, and be subject to all the 
sions of this section which apply to individuals.” * 
organization was formed in Massachusetts, known as the 
usett Realty Trust. This was formed in connection with the 
lution of a Maine corporation. Most of the assets of the Maine 
ration were transferred to a Massachusetts corporation, but 
real estate in Massachusetts was transferred to the trustees, 
these trustees also received the stock of the Massachusetts 
ration. The trustees, therefore, held property for the collec- 
of the income and the distribution thereof among the bene- 
ies, but were not engaged, either by themselves or in connection 
the beneficiaries, in the carrying on of any business. The 
s of the organization were such that there was a trust, as dis- 
ished from a partnership, according to the test stated in 
lams v. Milton.° 

e trustees were taxed upon the receipt of the dividends from 
Massachusetts corporation, and this corporation was itself 
ble upon its net income. Now if the trustees were taxable under 
provisions of the Act relating to a joint-stock company or asso- 
on, they were liable to such tax; but if the trustees were taxable 
sr those provisions of the Act which related to trustees they 
> not. 

49 U.S. 223, 39 Sup. Ct. 270, 63 L. Ed. 573, 2 A. L. R. 1601- 


8 Stat. 172; 38 Stat. 168. 
15 Mass. 1, 102 N. E. 355, our p. 373. 
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The court therefore was called upon to determine whether jf 
lawful under the statute to assess the trustees as a “joint-stock ¢ 
pany or association.” The statute applied to every joints 
company or association “no matter how created or organig 
and consequently it was not important (as it had been in Bj 
Freeman, p. 580) that the trust was not organized under any stat 
but the question remained whether the trustees should be taxe 
“a joint-stock company or association,” or as trusteees. 

The court said (pp. 233-4): “The trust that has been deserij 
would not fall under any familiar conception of a joint-stock g 
ciation, whether formed under a statute or not. . . . It would 
a wide departure from normal usage to call the beneficiaries } 
a joint-stock association when they are admitted not to be part 
in any sense, and when they have no joint action or interest and 
control over the fund. On the other hand, the trustees by the 
selves can not be a joint-stock association within the meaning of 
act unless all trustees with discretionary powers are such, and 
special provision for trustees in D. is to be made meaningless. 
perceive no ground for grouping the two—beneficiaries and 
—together, in order to turn them into an association, by unit 
their contrasted functions and powers, although they are in 
proper sense associated. It seems to be an unnatural pervers 
of a well-known institution of the law.” 

The court also said (pp. 234-5): ‘““We presume that the taxat 
of corporations and joint-stock companies upon dividends of ¢ 
porations that themselves pay the income tax was for the p 
pose of discouraging combinations of the kind now in disfav 
by which a corporation holds controlling interests in other corpo 
tions which in their turn may control others, and so on, and in th 
way concentrates a power that is disapproved. There is nothi 
of that sort here. Upon the whole case we are of opinion that t 
statute fails to show a clear intent to subject the dividends on t 
Massachusetts corporation’s stock to the extra tax imposed’ 
G. (a 

The Massachusetts corporation had received income, and it Wa 
taxable on all the income it had received. It paid dividends to # 
trustees, and the question was whether they must pay a furth 
tax upon those dividends. If they must, the taxation would 0 
viously be, from the business point of view, double taxation. 
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s familiar law that, if the provisions of a taxing statute are 
hat there is a reasonable doubt as to the legislative intent, 
oubt must be resolved in favor of the taxpayer. And, more 
cally, it is familiar law that, if there are two interpretations 
axing statute, both of which are within the bounds of reason, 
ne interpretation results in what is, from the business point 
, double taxation, and the second interpretation avoids such 
e taxation, the second interpretation should be adopted. 
application of these familiar principles gives the result which 
urt reached. Assuming, for the moment, that it would have 
within the bounds of reason to treat such an organization 
Wachusett Realty Trust as coming within the phrase ‘‘joint- 
company or association,” it was certainly also within the 
s of reason to treat the trustees as subject to the provisions 
Act which were, according to their terms, applicable to trus- 
If there were taxation to the organization as to a joint-stock 
ny or association, there would be double taxation; if there 
axation to the trustees, there would not be. 

decision in Crocker v. Malley is only that such an organiza- 
ill not be taxable as a joint-stock corporation or association 
that will result in double taxation, and it is not clear that 
ess intended the more onerous taxation. The concluding 
of the court were: “Upon the whole case we are of opinion 
he statute fails to show a clear intent to subject the dividends 
Massachusetts corporation’s stock to the extra tax imposed 
).” 

t it is to be noted that it was also part of the reasoning of the 
that to bring such an organization within the meaning of 
t-stock company or association’’ would seem to be “an un- 
al perversion of a well-known institution of the law.”’ A trust 
well-known institution of the law; and a trust was a trust, 
joint-stock association. 


cht v. Malley® Excise taxes had been assessed under the 
nue Act of 1916,7 and the Revenue Act of 1918.8 The lan- 
2 of the Revenue Act of 1916 was like that of the Corporation 


5 U.S. 144, 44 Sup. Ct. 462, 68 L. Ed. 949. 
‘Stat. 756. 
Stat. 1057. 
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Tax Law of 1909, which had been construed in Eliot v. Fre 
(p. 580), and the court said (p. 153) that “in adopting the lang 
used in an earlier act, Congress must be considered to have adg 
also the construction given by this Court to such language 
made it a part of the enactment.” 

But in the Revenue Act of 1918 an excise tax (measured by 
amount of capital stock) was imposed upon every associatio 
joint-stock company ‘‘created or organized in the United Staj 
The Court said (pp. 155, 156) that the intention was plainly sh 
“to extend the tax from one imposed solely upon organizg 
exercising statutory privileges, as theretofore, to include also org 
zations exercising the privilege of doing business as association 
the common law. . . . Here the language of the Act is spec 
leaving no substantial doubt as to its meaning.” 

The excise tax had been assessed to the trustees of busir 
organizations known respectively as the ‘‘Hecht Real Es 
Trust,”’ and the ‘‘Haymarket Trust.’’® The terms of the tf 
agreements were not the same, but both were designed to g 
without incorporation, advantages like those which might h 
been obtained by incorporation. In both, the certificates of be 
ficial interest were transferable (although in the Hecht Real Est 
Trust, which was primarily a family affair, the holder was requ 
to offer them to the trustees before transferring them to any pet 
outside the family). And in both there were provisions desig 
to protect the shareholders from liability. 

The court assumed that by Chapter 182 of the Acts of 1916 
Massachusetts, such associations might be sued for debts, obli 
tions, or liabilities, and that the association property might 
subjected to attachment and execution as if they were corporatio 
(See the construction later placed on this statute by the Mas: 
chusetts court, pp. 554-556.) 

Were such business organizations as the Hecht Real Estate Tr 


* The tax had also been assessed to the trustees of a business organizal 
known as the “Crocker, Burbank & Co. Association.” The trustees of # 
organization admitted it was an association, but disputed the propriety 
the tax on the ground that it had no amount of capital stock within the m 
ing of the statute. The shares issued by them had no par value, but the cd 
held that nevertheless a tax was proper if measured by the excess of the 
sets over the liabilities. 
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e Haymarket Trust “associations” within the meaning of 
rtion of the Revenue Act of 1918 which imposed an excise 
asured by the amount of capital stock? 

court held that they were. It said that the word ‘“‘associa- 
ppeared to be used in the Act in its ordinary meaning. It 
various definitions of “association”: “A body of persons 
without a charter, but upon the methods and forms used by 
rated bodies for the prosecution of some common enter- 
“In the United States, as distinguished from a corporation, 
of persons organized, for the prosecution of some purpose, 
t a charter, but having the general form and mode of pro- 
of a corporation”; ‘An organized but unchartered body 
us to but distinguished from a corporation.” And the 
id (p. 157): “We think that the word ‘association’ as used 
Act clearly includes ‘Massachusetts Trusts’ such as those 
involved, having quasi-corporate organizations under which 
e engaged in carrying on business enterprises.”’ 

trustees of the Hecht and Haymarket Trusts had contended 
ese organizations were trusts, not partnerships, under the 
v. Milton test (p. 373), and that therefore Crocker v. Malley 
) showed that they could not be treated as associations. 

the court did not pause to inquire whether they were trusts or 
ships. It thought they were “‘associations”’ in either case. 
that Crocker v. Malley was not in point, primarily because 
as a decision that the taxing statute did not show a clear 
n to impose the double liability which would have followed 
on that the trustees were an association, but also because the 
s of the Wachusett Realty Trust (the trust in Crocker v. 
were not, on the facts of that case, engaged in carrying on 
siness. 

court said (p. 161): “It results that Crocker v. Malley is 
authority for the broad proposition that under an Act im- 
an excise tax upon the privilege of carrying on a business, a 
chusetts Trust engaged in the carrying on of business in a 
corporate form, in which the trustees have similar or greater 


»y would seem, under the Massachusetts decisions, to have been part- 
The certificate holders had power to amend the declarations of 
d might therefore at any time have made the trustees subject to their 
fee ce p. 3/0, 
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powers than the directors in a corporation, is not an ‘assogj 
within the meaning of its provisions. 

“We conclude, therefore, that when the nature of the thre 
note 9] trusts here involved is considered, as the petitione 
not merely trustees for collecting funds and paying them oye 
are associated together in much the same manner as the dire 
in a corporation for the purpose of carrying on business enterp 
the trusts are to be deemed associations within the meaning 
Act of 1918; this being true independently of the large meas, 
control exercised by the beneficiaries in the Hechi and Hayy 
cases, which much exceeds that exercised by the beneficiaries 1 
the Wachusett Trust. We do not believe that it was intende ‘ 
organizations of this character—described as ‘associations 
the Massachusetts statutes and subject to duties and liabiliti 
such—should be exempt from the excise tax on the priviles 
carrying on their business merely because such a slight meast 
control may be vested in the beneficiaries that they might 
deemed strict trusts within the ruie established by the Massa 
setts courts.” 

The doctrine of Hecht v. Malley is that the word “associat 
is broad enough to include (1) that species of partnership ¢ 
monly known as a joint-stock company, and also (2) a trust eng 
in carrying on a business. 

In Crocker v. Malley, even if the court had assumed that “% 
ciation” was broad enough to include the trust in question, | 
were other provisions in the Act applicable to trustees which re qt 
consideration. In that case, the trustees made no contention 
they were not liable to pay income tax under some provision 0 
statute; the sole question was as to which provision contrelled 
amount that they were to pay. If both provisions could prop 
be construed to include the trustees, it would be necessary to de 
under which one Congress had intended to tax them. And, jus 
soon as this is seen to be the question, then the presumption ag 
double taxation requires that the trustees shall not be taxed u 
the provision relating to associations. 

But in Hecht v. Malley, the sole question was whether the 
“association” was broad enough to include a business trust. | 
were not, vo excise tax could lawfully be imposed; there wert 
other provisions in the statute to be considered. Now “ass 
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s a very broad word, and we believe that the decision of the 
as in accord with the expressed intent of Congress. 

to be noted that one of the grounds, upon which the court 
n distinguishing Crocker v. Malley from the case at bar, was 
Crocker v. Malley the trustees were merely holding property 
ection of the income and the distribution thereof among the 
iaries. This leaves open, therefore, the question whether 
organization as an investment trust (our pp. 370-372) 
within the word ‘‘association.”’ 

nnection with this question, it may be noted that the lower 
courts in construing the phrase ‘‘any unincorporated com- 
in the Bankruptcy Act of 1898 have held it to cover any 
ation whose primary purpose was a business purpose (pp. 
7). An investment trust is certainly an organization whose 
purpose is a business purpose. We submit that there is 
cient reason for giving to ‘association’? any narrower 
g than that which is properly given to ‘‘any unincorporated 


ead 


ugh we believe that this decision was in accord with the 
ed intent of Congress, nevertheless it seems to us that it 
constitutional question which calls for consideration. 
ssociation is rarely a legal unit according to the state law. 
hen Congress provides that an association is to be taxed 
ame manner as a corporation, the natural interpretation of 
ing statute is, we think, that the association is to be treated 
al unit for the purpose of such federal taxation. 
the federal law in question, if so interpreted, and the state 
not harmonize. This lack of harmony raises a question as 
collection of the tax. What remedies has the Government 
ection? Can it seize property which according to the state 
the property, not of such federal legal unit, but of certain 
beings? 
is a difficulty here similar to the difficulty which we have 
ered in Chapter IV of Book I (pp. 276-279) and Chapter VII 
k II (pp. 570-573) with relation to treating a partnership 
unincorporated company as a legal unit for the purpose of 
iptcy proceedings. 
the difficulties produced by the lack of harmony seem to us 
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more serious in taxation than in bankruptcy. The federal] 
tax law can function so far as the assessment of the tax is cong 
but it will not function in compulsory proceedings to collect 4 
unless the state law as to the ownership of property is over 
For unless it is overridden no tax will have been assessed a 
the owner of the property, and of course no person’s property, 
seized to enforce the payment of a tax not assessed to him. 

It is familiar law that the determination of the law as ¢ 
ownership of property within the jurisdiction of a state is fi 
state alone. The states have not given this power, or any p 
this power, to the federal Government. The law of a state o 
matter cannot, with propriety, be overridden or disregarde 
the federal legislature. It is sometimes necessary that the fe 
legislature, in constructing its statutes, should, in part at 
build upon state foundations. 

Therefore if the federal statute in question is construed to pe 
the assessment of a tax to an association, as a federal lega 
and also to permit the collection of the tax, so assessed, out ¢ 
property owned according to state law by certain human be 
we should suppose it would be unconstitutional. 

If the constitutionality of such a statute as that before the 
in Hecht v. Malley is to be sustained, we submit that the ta 
be construed to be a tax upon the human beings who, accordit 
state law, are conducting the business. Although such constru 
of the taxing statute is not in accord with the natural interpret 
of the statute, it is an interpretation within the bounds of re 
and ought to be taken if necessary to save the constitution 
of the statute (p. 441). | 

Now those human beings are conducting a business in a ma 
designed to produce results like the results produced when a! 
ness is conducted by a corporation, and we see no reason why: 
gress may not constitutionally assess to them an excise tax a 
same rate that it assesses corporations which conduct a busi 
and, as to the form of the assessment, there would be no obje 
to an assessment to them, described by their association nam 

If the tax is treated as assessed to them, described by their 
ciation name, there is no difficulty about proceedings to © 
An analogy (except as to the form of the assessment) is furml 
by the statutory provisions relating to ordinary partnerships, 4 
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he tax due on account of partnership income is not assessed 
partnership as a federal legal unit, but is assessed to the 
S as sO many individuals." 


-Waggoner Oil Assn. v. Hopkins. The Burk-Waggoner Oil 
tion was organized by the agreement of six individuals 
in Texas, and all of its operations were conducted in that 
The purpose of the enterprise was to engage in all branches 
oil business. 
he agreement between the organizers, called the articles of 
tion, the name ‘“Burk-Waggoner Oil Association” was 
The capital was divided into transferable shares. The 
ere to be vested in trustees. The owners of shares were to 
o legal right to the property held by the trustees and no 
call for partition or the dissolution of the enterprise, nor 
death or bankruptcy of a member or the transfer of his 
to dissolve it. 
s provided that the trustees “shall have no power to bind 
reholders or members personally and in every written con- 
ey shall enter into relating to the business of this company 
perty or any part thereof reference shall be made to said 
tion of trust, and the person, firm or corporation so con- 
with them shall look only to the funds and property legal 
uitable of the company under said contract for the payment 
debt, damage, judgment or decree or of any money that may 
due and payable in any way by reason thereof and neither 
the Trustees, nor the shareholders, present or future, shall be 
lly liable therefor or for any debt incurred or engagement 
ract made by the Board of Trustees, or any officer, agent or 
acting under them on behalf of the company. Further- 
the funds and property of the company of every character 
tand primarily charged with the burden of paying any claim 
rey demand established or existing on account of the opera- 
nd business of the company whether founded on contract or 
the end that the members of the company may be protected 
ersonal liability on account thereof.” 


§ 218 of the Revenue Act of 1918, 40 Stat. 1057; United States v. Kauf- 
97 U. S. 408, 45 Sup. Ct. 322, 69 L. Ed. 685. 
) U. S. 110, 46 Sup. Ct. 48, 70 L. Ed. 183. 
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Powers of management were vested in the board of 
but these powers were subject to this provision: ‘‘The mem 
the Board of Trustees shall at all times be subject to the order, 
shareholders, who may at any time and for any cause by y¢ 
majority of all the shares then issued and outstanding remo 
one or all of them from office and appoint and devolve upo 
members the duties and functions of the office.” 

The shareholders reserved such ultimate control that it 
seem to be clear that the organization was a partnership ever 
the test stated in Williams v. Milton; and in any event it 

Partnership under the decision made by the Supreme Co 
Texas in Thompson v. Schmitt. 

In Title I of the Revenue Act of 1918, entitled “General 
nitions” it was provided: “The term ‘corporation’ includes 
ciations, joint-stock companies and insurance companies. 
Title II, entitled ‘Income Tax,’’ there were provisions relat 
the taxation of corporations, and separate provisions relati ng 
taxation of partnership income. The provision as to pa 
income was: ‘That individuals carrying on business in pa 
shall be liable for income tax only in their individual ap 
There shall be included in computing the net income of each pz 
his distributive share, whether distributed or not, of the nm 
come of the partnership for the taxable year.” 16 

The question was whether an income tax had been pre 
assessed, with respect to the Burk-Waggoner Oil Association, | 
that portion of the Revenue Act of 1918 which dealt with the in 
taxes payable by corporations, which term included associa 
joint-stock companies and insurance companies. The lower 
held that it had. 

If the question had been with respect to an excise tax, the de 
in Hecht v. Malley would, of course, have been decisive fo 
Government (p. 583). 

But the tax involved was income, not excise, and counsel fa 
appellants made an argument similar to the one made in Crod 
Malley. Let it be granted, they said, that, if the only provi 


The articles of association are set forth in the Record, pp. 19, 21. 
4215 Mass. 1, 102 N. E. 355, our Dears 
115 Tex. 53, 274 S. W. 554, our Dives 
* 40 Stat. 1057, 1058, 1070 (partnerships), 1075 (corporations). 
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considered were those which imposed income taxes upon 
ations and joint-stock companies, the Burk-Waggoner Oil 
iation would come within the scope of the terms. But these 
t the only provisions to be considered. There are other pro- 
s which relate specifically to partnerships. Now associations 
oint-stock companies are broad terms which include some 
ss organizations which are not partnerships, and some which 
Therefore the Act contains, first, a broad term which might, 
tood alone, cover the Burk-Waggoner Oil Association; but 
ct also contains, secondly, provisions relating specifically to 
rships, and the Burk-Waggoner Oil Association is by the 
Texas a partnership. Therefore part of the ground covered 
e words “associations and joint-stock companies” is also 
d by the word “partnership.” The provisions overlap. It 
s, under the rule of construction that a specific provision in a 
e controls over a general provision, that the terms “‘associa- 
nd joint-stock companies” should not be held to include any 
zations which are partnerships. If an organization is, by 
law, a partnership, and there are provisions in the statute 
ically directed to the taxation of partnerships, it is those pro- 
s that should control. 

counsel for appellants further contended that taxation like 
ate taxation would result in double taxation and that, there- 
he statute should be construed to avoid this. If the partners 
n their distributive shares, there would be only*one tax, but 
were assessed to the association on its income as though it 
corporation, this tax would be followed later by a second tax 
le by the shareholders on the dividends received by them 
e association. 

se arguments did not sway the court. It said (p. 113): ‘It 
ar that Congress intended to subject such joint stock asso- 
ns to the income and excess profits taxes as well as to the 
ul stock tax. The definition given to the term ‘corporation’ 
applies to the entire Act. The language of the section presents 
ibiguity. Nor is there any inconsistency between that section 
§ 218 (a) and 335 (c), which refer specifically to the taxation 
rtnerships. The term partnership as used in these sections ob- 
y refers only to ordinary partnerships. 

nincorporated joint stock associations, although technically 
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partnerships under the law of many states, are not in 
parlance referred to as such. They have usually a fixed ¢ 
stock divided into shares represented by certificates transfe 
only upon the books of the company, manage their affairs 
board of directors and executive officers, and conduct their bys 
in the general form and mode of procedure of a corporation 
cause of this resemblance in form and effectiveness, these by 
organizations are subjected by the Act to these taxes as con 
tions.”’ (Italics ours.) 

Crocker v. Malley (p. 581) was not mentioned. The court 
that the Burk-Waggoner Oil Association could properly be 
as an association or joint-stock company; and that the provi 
as to the taxation of associations or joint-stock companies did 
overlap the specific provisions as to the taxation of partners 
because the term partnership, as there used, “obviously 1 
only to ordinary partnerships.’ We believe that the decisio 
the court was in accord with the expressed intent of Congress. 


Although we believe that this decision was in accord with 
expressed intent of Congress, it seems to us that the case rai 
suggests, constitutional questions which call for consideration 

A joint-stock company is rarely a legal unit according to s 
law. Now when Congress provides that a joint-stock compan 
to be taxed in the same manner as a corporation, the natural 
terpretation of the taxing statute is, we think, that the joints 
company is to be treated as a legal unit for the purpose of such fed 
taxation. 

But the federal law in question, if so interpreted, and the s 
law do not harmonize. This lack of harmony raises questions 
to (1) the collection of the tax; (2) the assessment of the tax; 


(3) the taxability of any dividends later paid out of the associat 
income. 


1. The collection of the tax. 
What remedies has the Government for collection? Can it s 
property which according to the state laws is the property, no 
such federal legal unit, but of certain human beings? 
There is a difficulty here similar to the difficulty which we} 
considered with relation to treating a partnership or an unine 
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company as a legal unit for the purpose of bankruptcy pro- 
s (pp. 276-279, 570-573), and which we have just considered 
chapter with relation to treating an association as a legal 
r the purpose of a federal excise tax (pp. 587-589). The same 
ty as to the collection of the tax presents itself whether the 
n excise tax or an income tax. 


he assessment of the tax. 

sixteenth amendment to the federal Constitution facilitates 
essment of ‘“‘income” taxes. But Congress can not define 
e” in any way it pleases. In Eisner v. Macomber ™ is con- 
the authoritative definition of income. It is a gain derived 
pital, from labor or from both combined. A gain derived 
m? The answer must be: The taxpayer. In Eisner v. 
ber the court said (p. 207) that income must be a gain re- 
or drawn by the recipient (the taxpayer) for his separate 
nefit and disposal. The necessary basis for an income tax 
efore wanting unless the legal unit to whom the tax is 
has received income. 

according to the law of Texas (where the income in question 
Burk-Waggoner case was received) it was not received by a 
nit named the Burk-Waggoner Oil Association, but was 
by certain human beings. 

efore 7f the taxing statute is construed to authorize the 
ent of an income tax to a legal unit named the Burk-Wag- 
il Association upon income received, not by it but by certain 
beings, we should suppose that the assessment could not 
ained. 

e assessment is to be sustained, we submit that it must be 
ed as an assessment upon the human beings who, according 
law of Texas, received the income. Although such con- 
n of the taxing statute is not in accord with the natural 
etation of the statute, it is an interpretation within the 
; of reason, and ought to be adopted if necessary to save the 
utionality of the statute. 

» construed, then the question arises whether it is constitu- 
‘or Congress to insulate the income of associates derived from 


U. S. 189, 207, 40 Sup. Ct. 189, 193, 64 L. Ed. 521, 529,9 A. L. R, 
77, 
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their joint business, and tax them upon such income in a p 
different from the manner in which taxpayers are taxed on jj 
derived from other sources. 

If the income is so insulated, the taxation will, as a pr 
matter, in most cases be more onerous. The taxpayer, for exa 
will not have the right to deduct from his share of the incor 
rived from the joint business any loss sustained in any other 
ness. Nevertheless we think that Congress can constitu 
tax income derived from the conduct of such a joint enterprise 
different basis from that on which it taxes other income. If hi 
beings are conducting a business in a manner designed to pr 
results like those which are produced when a business is cond) 
by a corporation, there is a basis in reason for saying the 
income derived from that business shall be insulated, and the 
tax assessed to them upon the receipt of such income as y 
have been assessed if the income had been received by a 
poration. 

The only result reached in the Burk-Waggoner case was 
income derived from the conduct of such a joint enterprise coul 
insulated, and taxed at corporate rates. 


3. The taxability of dividends later paid out of the associatio 
come. 

This matter was mentioned in argument by counsel (p. 
but the question was not presented on the facts of the case. 

It has been decided that it is constitutional (a) to tax a com 
tion on the income received by it, and also (b) to tax a shareht 
on a dividend received by him from the corporation and paid by 
corporation out of corporate income upon which it has pai 
income tax. This, from the business point of view, is double’ 
tion; but while the courts incline against construing a stat 
that it will result in such double taxation (p. 583), a legisla 
may clearly show an intent to impose such double taxation. And 
Supreme Court of the United States has justified the tax on ¢ 
dends paid by a corporation to its shareholders on the ground 
property owned by one legal unit is released by it and received 
another legal unit for the second legal unit’s separate use, be 
and disposal. “The stockholder is, in the ordinary case, a dillé 
entity from the corporation, and Congress was at liberty to # 
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dends as coming to him ab extra, and as constituting a part 
come when they came to hand.” 8 
if six partners in an ordinary partnership received income 
r made a division of such income among themselves accord- 
their respective rights, could Congress constitutionally 
a) a tax upon the partners on account of partnership income 
, and also (b) a tax to each partner upon the amount re- 
y him to his separate use upon a division of the partnership 
Such division would not be a release by one legal unit of 
y owned by it to other legal units. It would simply be a 
tation by partners of joint property into separate property 
. 65-78), and we should not suppose that such trans- 
n afforded a sufficient basis for the imposition of an income 


ifferent result justified when there are six partners in that 
f partnership commonly known as a joint-stock company, 
n, under the organization of such joint-stock company, the 
le of all the assets received was to vest in the first instance 
ees, and the declaration of dividends was to be made from 
time by such trustees? 

ividend is paid by the trustees to a shareholder who is not 
ustee, there is a release by some legal units to another legal 
f a dividend is paid by the trustees to a shareholder who 
trustee, there is a release by the other trustees. But if a 
stee is also one of the shareholders his taking a dividend 
t, so far as we can see, properly be held to involve a release 
tty by one legal unit to another legal unit. 

assume that the payment of the dividend involved an ele- 
release (as it would, except in the last case put in the pre- 
aragraph). Then the first question which naturally arises 
her it would be constitutional for Congress to tax bene- 
of an ordinary trust upon the receipt of income from trustees 
re themselves also taxable upon the income which came 
1. If this question is answered in the affirmative, then it 
e clear that the receipt of dividends by shareholders in a 
ock company from trustees could be taxed. 

even if this question is answered in the negative, it may 
hv. Hornby, 247 U. S. 339, 344, 38 Sup. Ct. 543, 545, 62 L. Ed. 1149, 
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well be that the court will decide, if and when the question 
sented, that, where human beings are conducting a businege 
manner designed to produce results like those which are pr 
when a business is conducted by a corporation, the receipt ¢ 
dends by shareholders in a joint-stock company from the ¢ 
furnishes the same basis for taxation as the receipt of diy 
by shareholders in a corporation from the corporation. 

Even if the court (paying due respect to state law) saw no 
basis for taxing a dividend taken by a sole trustee who we 
a shareholder, it would be open to the court to treat such ¢ 
exceptional, and to hold that, as a general rule, dividends re 
by shareholders in a joint-stock company should be subjec 
same taxation as dividends received by shareholders in a corpor 

But we think that the questions relating to the taxabil 
dividends paid out of association income are difficult que 
to answer, and that they call for unhurried consideration. 


Before closing the discussion of the Burk-Waggoner case, a 
should be said as to the manner in which the suit was brought 
parties interested brought suit to recover the tax in the name 
Burk-Waggoner Oil Association, under the Texas statute whi 
have given in full at pp. 547, 548. They thought that the st 
afforded a facile remedy for unincorporated associates to 
their rights, and that a suit by them in this form was availa 
the federal court having jurisdiction in Texas. But the eff 
this statute is not clear (pp. 548-550), and the lower federa 


such association as a legal unit, and that in such suit only ¥ 
done to it could be considered (pp. 550, 551). The fact tha 
suit was brought in the name of the association created th 
pression (with the lower federal court) that those who were 
plaining because the association had been treated as @ 
unit were themselves so treating it. The Supreme Court a 
United States expressed no opinion as to the effect of the I 
statute. 


Reviewing, summarily, these federal cases, we see that: 
1. The word “association,” if considered alone, includes @ 
carrying on a business. Hecht v. Malley. But, query, if it me 
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organized for a business purpose but not carrying on a busi- 
rocker v. Malley. An investment trust would be an example 
ust organized for a business purpose but not carrying on a 
S. 

he word “association,” if considered alone, also includes a 
ock company. Hecht v. Malley. But since the statutes 
of both ‘‘associations” and “joint-stock companies,” the 
m whether ‘‘association” includes a joint-stock company is 
portant. 

Partnerships” are held to refer only to “‘ordinary partner- 
and therefore provisions for the taxation of joint-stock com- 
do not overlap the provisions for the taxation of partner- 
Burk-Waggoner Oil Assn. v. Hopkins. 

has not been decided whether the provisions for the taxation 
ees apply to trustees carrying on a business. If they do not, 
visions for the taxation of associations will not overlap the 
on for the taxation of trustees,—that is to say, the situation 
similar to that in 3 above. But if they do, then there will be 
ping, and a difficult question of construction may arise. 
tion of double taxation may, or may not, prove to be in- 
; but if it is involved the provisions applicable to trustees will 
ly be held to control. Crocker v. Malley. 

cant consideration has been given to the constitutional 
ties arising from the fact that the natural interpretation 
ain provisions in the Acts of Congress is that they assume to 
usiness organizations as legal units for the purpose of federal 
n, although such organizations are not legal units in the 
where the business is conducted. 


’ 


have already considered, at pp. 412-425 and 470-477, the 
ation of certain state taxing statutes to joint-stock companies. 
mainder of this chapter will be devoted, in the main, to the 
eration of the more important cases decided in the state 
relating to the taxation of shares in joint-stock companies or 
ss trusts. But, as a preliminary matter, some English au- 
ies should be stated, although these related not to joint-stock 
nies or business trusts, but to ordinary partnerships. 
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It has long been law in England that there may be a con 
of partnership real estate into personal estate by force of an 
ment between the partners. In Ripley v. Waterworth,” Lord 
held that there had been a conversion so produced, and s 
435): “This is a case, in which, not an individual gives dir 
by will or other instrument as to his individual property, by 
persons are contracting with each other as to what is to be 
with property of a very peculiar nature. By the deed it j 
considered part of capital or stock in trade. The subject, I. 
is real; but combined with a great number of fixtures, utensj 
implements; many of which are personal. There being three pg 
it was rational that they should so engage; and that, whe 
partnership should cease, the property should by mutual agre¢ 
be disposed of; as should be most beneficial to all of them.” 
Lord Eldon’s remarks in Kirkpatrick v. Sime.” 


In Darby v. Darby," the Vice-Chancellor, after a careful re 
of the authorities, concluded that the weight of authority was 
where real estate had become partnership property it assume 
nature and character of personal estate. He said (p. 503) t 
looking at the matter with reference to principles well establ 
in equity, it appeared to him that “if partners purchase land 1 
for the purpose of their trade, and pay for it out of partne 
property, that transaction makes the property personalty. 
effects a conversion out and out.” (Italics ours.) 

The principle upon which he relied he stated (pp. 503, 505) as 
lows: “On the dissolution of the partnership all the property bel 
ing to the partnership shall be sold, and the proceeds of the sale, 
discharging all the partnership debts and liabilities, shall be dit 
among the partners, according to their respective shares im 
capital. That is the general rule; it requires no special stipula 
it is inherent in the very contract of partnership. . . . I she 
therefore, feel no hesitation in coming to this conclinsieel 
mere contract of partnership, without any express stipulation 
volves in it an implied contract, quite as stringent as if it 
expressed, that, at the dissolution of the partnership, all the F 
erty then belonging to the partnership, whether it be ordi 

67 Ves. 425. 

*” 5 Paton’s Scotch Appeal Cases, 525. 213 Drew. 499 
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n-trade, or a leasehold interest, or a fee simple estate in land, 
e sold, and the net proceeds, after satisfying all the partner- 
bts and liabilities, be divided among the partners; and that 
artner, and the representatives of any deceased partner, have 
to insist on this being done.” 
octrine was that, since upon the dissolution of a partnership 
resentatives of a deceased partner have the right to insist 
Il assets shall be sold, the partnership real estate shall, as 
n the heir and the personal representatives of the deceased 
r, be deemed converted into personal estate. The form of 
operty which is decisive is not the form at the moment of 
th of the partner, but the form into which each partner, and 
resentatives of any deceased partner, has a right to insist 
shall be changed. 
arby v. Darby, the real estate had been purchased, not as 
but for the purpose of resale. The court mentioned this as a 
reason for its decision. It said (p. 507): ‘Here they bought 
s the stock-in-trade, by the sale of which they were to make 
rofits;—the land was not in the nature of plant, but was the 
bject-matter of their trade. Does that make any difference? 
oes, I think it is in favour of treating it as converted; because 
1 estate is here clearly put in the same position as ordinary 
in-trade; and it appears to me that if I entertained more 
than I do on the general question, that doubt would, in this 
e very much diminished by the circumstance, that here the 
tate is itself bought for the very purpose of selling it again. 
ery intention of the partnership was to buy land to resell it. 
is their very contract, and, without selling the land again, 
would be no partnership business,—the partnership was for 
rpose of buying land to parcel it out in plots, and to sell them 
and each partner had a right to say he would have that con- 
carried out.” 
later English cases have confirmed the doctrine of out and out 
rsion of partnership real estate, even where such real estate 
urchased as plant (in the absence of an agreement between the 
ers to the contrary). And in § 22 of the Partnership Act, 
it was provided: ‘‘ Where land or any heritable interest therein 
secome partnership property, it shall, unless the contrary 
tion appears, be treated as between the partners (including the 
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representatives of a deceased partner), and also as betwee 
heirs of a deceased partner and his executors or administrat 
personal or moveable and not real or heritable estate.” 


The cases so far considered are authorities only with respe 
the rights of the personal representative of a deceased part 
against the heir. Is partnership realty also to be deemed pe 
estate for the purpose of assessing what are popularly kno 
death-duties, so that the rights of the Government are involve 

In the first edition of Lindley on Partnership the learned a 
said: ‘The doctrine of conversion which has just been consid 
merely amounts to this, that on the death of a partner, his sha 
the partnership is, as between his real and personal representat 
to be treated in equity as money and not as land. The crow 
not avail itself of the doctrine, and require probate duty to be 
upon the assumption that the share of the deceased actually 
sisted of money.” 22 

But in Forbes v. Steven,” the court rendered a decision whi h 
contrary to Lindley’s text. Forbes was domiciled in Englanc 
the time of his death. He had been a partner in Forbes & Co.,1 
chants and agents, doing business in Bombay. The partner 
assets included some real estate. This real estate was plant, b 
(in the main at least) the premises upon which the partner 

business was conducted. After the death of Forbes, the real es 
was sold, and the Solicitor of the Inland Revenue claimed hat 
proceeds were liable to legacy duty, “as arising from prope 
impressed by the partnership contract with the character of J 
sonal estate.” 

This claim was supported by the court. The Vice-Chanee 
recognized that there had been cases which were treated in . 
books of authority as having established the doctrine that th 
might be a conversion for all purposes except for fiscal purpo 
But he examined these cases and concluded that they turned on 
fact that the partners there had clearly shown their intent that! 
real estate was not to be converted; and he thought that the pt 
ciple laid down by the House of Lords in Attorney-General v. Br 
ning ™ controlled him. 


*8 Lindley, Partnership, 1st ed., p. 570. 
L, R. 10 Eq. 178, “8H. LC. 
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ttorney-General v. Brunning, the court had held that the 
sion, effected in equity by a contract for sale of real estate 
mpleted at the testator’s death, made the purchase money 
to legacy duty, Lord Chelmsford saying (p. 265): “It cer- 
seems extraordinary that property which is recoverable by 
cutor virtule offictt, which belongs to the next of kin and not 
heir-at-law, and which has the character of personalty thus 
sed upon it in every other respect, should lose that character 
in relation to fiscal liabilities. It is difficult to understand 
hat principle the conversion into personalty is to stop short 
point.” 

orbes v. Steven, the Vice-Chancellor adopted this reasoning 
nd it decisive in the case before him, saying (p. 192): “I have 
re no doubt that the produce of the warehouses, being the 
e of a partnership asset . . . is personal estate—personal 
0 all intents and purposes—and that the residuary legatees, 
e entitled to it only because it falls within the gift of ‘the 
of his personal estate and property’ must take it subject 
legacy duty which the law imposes on residuary legatees. 
d take a good deal more than I have yet heard to satisfy me 
man can with the same breath say effectually in this Court, 
e the money because it is residuary personal estate,’ and 
that it is not taxable because it is not residuary personal 
es v. Steven was spoken of with approval in Attorney General 
quis of Ailesbury.*» Lord Macnaghtan noted the argument 
nversion did not apply for fiscal purposes and said (p. 696): 
view is perfectly intelligible. But after the decision of this 
in Attorney-General v. Brunning it was thought to be incon- 
with the grounds on which that case was decided, and it 
0 have been finally exploded by the reasoning of James, L. J., 
‘ice-Chancellor, in Forbes v. Steven, which met with general 
ance, and has been followed in Attorney-General v. Lomas,” 
ttorney-General v. Hubbuck,” both of which cases relate to 
e duty.” 


‘e is also one English case dealing with an ordinary trust 
may be noted, before we turn to the American cases. In 
App. Cas. 672. *L.R. 9 Ex. 29. 713 Q. B.D. 275. 
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Attorney-General v. Mangles,* a testator had devised certaj 
estate to trustees for the benefit of his children. The trustees 
authority to sell, but they also had authority to cause any 9} 
real estate to be valued instead of being sold, and to allot 
parts to any or either of his the said testator’s children q 
amount of the valuation, as a part of his or her proportion 
the said testator’s residuary estate, but. to be considered g 
sonal estate.”” The court held that the legacy duty was pa 
as to that part of the land which was sold, but was not payable 
respect to the land allotted in kind. 

We cite the case, however, chiefly with reference to the testg 
direction that the real estate allotted in kind should be “consi¢ 
as personal estate.’’ The court in their judgment did not me 
this direction, but that they did not regard it as controlling y 
seem to be clear not only from the decision rendered, but also 
some remarks by the judges during the argument. 

Counsel for the defendants said (p. 128): ‘Those words ca 
no effect whatever here, unless in legal construction it be pers 
estate; the testator’s directing that it shall be the same as pers 
estate will have no weight; for if we take the converse of the pr 
sition, and suppose that he had directed that personal prop 
should be considered as real estate, the Court would not so trea 
Lord Abinger, C. B., interjected: “‘He could not withdraw itt 
liability to legacy duty by saying it should be considered as 
estate; and therefore he can not say it shall be liable, by sayt 
shall be considered as personal—that is your argument.” 

Later in the argument of counsel for the Crown we find th 
passages (p. 136): 

The Solicitor General: “By the terms ‘to be considered as} 
sonal estate’, the testator intends that it shall be so considere 
the purposes of the descendible quality of personal estate.” 

Lord Abinger, C. B.: “Which he can not do.” 

The Solicitor General: ‘“He could do so by directing it 
converted into personalty.”’ 

Parke, B.: “But he says it is not to be sold if the trustees cm 
to have it valued and allotted. Then you have two contradic 
directions.” 

This case is, we submit, an authority that a mere declaratio 

%5 M. & W. 120. 
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operty shall be considered as personal estate will not, without 
be effective. 


turn now to some of the more important American cases. 
will begin with some cases in the Supreme Judicial Court of 
chusetts, and a case in the District Court of the United States 
District of Massachusetts. 


ney v. Tréasurer & Receiver General.” The decedent was 
iled in New Hampshire. At the time of his death he owned 
promissory notes secured by mortgages of Massachusetts 
tate, and he also owned a note secured by the conveyance of 
sit book in the ‘‘Cambridge Real Estate Associates.” The 
bridge Real Estate Associates” was the name of an unin- 
ated organization. Certain persons had associated under 
ame for the purpose of investing, in real and personal estate, 
contributed by them. The title to the assets was vested in two 
s, domiciled in Massachusetts. The assets consisted chiefly 
estate in Massachusetts, but also included two shares of the 
of the Calumet and Hecla Mining Company, a corporation. 
statute a tax was payable upon the succession to “‘all prop- 
ithin the jurisdiction of the Commonwealth, corporeal or 
oreal, and any interest therein, whether belonging to inhabit- 
f the Commonwealth or not.” 

court held that the mortgages were property within the 
iction of the Commonwealth. It then said (p. 371) that the 
ecured by the conveyance of the deposit book in the Cam- 
Real Estate Associates differed from the other notes only 
nature of the property conveyed as security. “‘This property 
valuable interest in real estate in Cambridge, the legal title 
ich was held by trustees. The testator held an equitable 
‘st in it as security for the note at the time of his death. This 
ist passed under the will, for the use of his legatees at the 
of his death, just as the mortgaged property did. . . . Al- 
sh the testator held only an equitable interest in this real 
», instead of a legal interest, we perceive no difference in 
iple between the passing of this interest in succession and the 
ag of his interest under a mortgage held in like manner as 
ity for a debt.” 

)7 Mass. 368, 93 N. E. 586, 35 L. R. A. (N. S.) 784. 
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The only question before the court was whether the share 
interests in property within the jurisdiction of Massachusetts 
it would seem to be plain that they were. The court, in its op 
ignored the two shares of stock in the Calumet & Hecla y 
Company, but these shares were personal property owne 
trustees who were domiciled in Massachusetts, and therefore y 
the jurisdiction of Massachusetts under the familiar principle t 
state has jurisdiction over all the personal property owne 
persons domiciled within it. Therefore, since (1) the trust g 
consisting of real estate were in Massachusetts, and (2) the 
assets consisting of personal property were owned by tru 
domiciled in Massachusetts, all the trust assets were wi hir 
jurisdiction of Massachusetts. 

The court spoke of the shares as equitable interests in real es 
but, on the question before the court, it made no difference whe 
the shares were real or personal property. 


Kennedy v. Hodges. This was a bill, filed by the ancil 
executors appointed in Massachusetts of the will of a dece 
whose domicile at the time of his death was in California, fo 
structions as to what part of his property was “found” in M: 
chusetts within the meaning of a statute which made it the: 
of the ancillary executors to account to the proper Massachus 
Probate Court with respect to whatever property was so found 

The bill alleged that the decedent ‘owned certain pers 
property, consisting of the following items: . . . (e) share 
stock in the Western Real Estate Trust. The plaintifis are 
formed and believe, and therefore allege, that the trustees of 
trust are all resident in this commonwealth, and that the offices 
this trust are located in this commonwealth. Certificates for t 
shares were in said box [in Massachusetts] at the time of the de 
of said Hodges. The plaintiffs are informed and believe, and th 
fore allege, that said shares were transferable only upon the be 
of said trust and upon surrender of such certificates; and that 
other certificates could be procured in place thereof from the trus 
of said trust except on proof that they had been lost or destroye 

Two of the defendants admitted the allegations of the bill. 
third defendant was an incompetent person, and his guardia 

215 Mass. 112, 102 N. E. 432. 
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filed an answer in which he admitted the allegations of fact 
ined in the bill, and for further answer alleged ‘that 95 per 
f{ the property owned by the Western Real Estate Trust . 
ituated outside the commonwealth of Massachusetts at the 
f the death of said Hodges; that the only part of the property 
by said trust within the commonwealth of Massachusetts at 
ate was cash on hand awaiting investment out of the common- 
.’ The answer of the guardian contained no allegation as to 
er the assets outside of Massachusetts were real or personal 
rty. The parties thereafter agreed on a statement of facts 
embodied the facts stated in the bill and also the facts stated 
answer by the guardian.*! 
court held that the shares in the Western Real Estate Trust 
“found” within Massachusetts. It held that shares in Massa- 
ts corporations were within the jurisdiction of the common- 
, and said (p. 114) that the shares in the Western Real Estate 
came within the same rule. ‘‘The trustees are resident in this 
onwealth, and their home business office is here, where only 
e certificates be transferred upon surrender and new certificates 
The certificate holder is at least the owner of an undivided 
ble interest in the property held by the trustees. There is 
nciple in this respect no distinction between such certificate 
certificate for shares of stock in a domestic corporation. This 
ually decided by Kinney v. Treasurer & Receiver General, 207 
$68, 371.” 
inney v. Treasurer & Receiver General and in this case, the 
uestion before the court was whether the shares were within 
risdiction of Massachusetts. It made no difference whether 
ere real or personal property. To this extent, the two cases 
ke. As matter of fact, a large part of the assets of the trust 
al estate outside of Massachusetts, but there was nothing in 
cord to show this, unless it could be inferred by the court 
he allegation of the guardian ad litem ‘“‘that 95 per cent of the 
rty owned by the Western Real Estate Trust was situated 
e the commonwealth of Massachusetts,” and from the fact 
he name of the trust was the Western Real Estate Trust. The 
on whether the shares were within the jurisdiction of Massa- 
ts, even though the trust assets largely consisted of real estate 
e the Record, pp. 3, 4, 9, 10, 11, 17. 
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outside of Massachusetts, can not be said to have been clearly 
sented to the court. 

It is of course matter of conjecture how the court would 
decided this question, if it had been clearly presented. But it 
be noted that shortly thereafter the court said in Bliss y. Bj 
“Since the tax is upon succession to property, it may be levie 
the State where the succession of necessity must take place, 
other words, where alone the effectual transfer of the legal | 
as manifested by the essential factor of change of registration, cz 
consummated.” 

The decision in Kennedy v. Hodges should be compared with 
decision in In re Willmer,** decided by the New York Appel 
Division and considered below at pp. 621-624. 


Peabody v. Treasurer & Receiver General.** Shares in var 
real estate trusts, owned by a decedent whose domicile at the tim 
his death was in New York, were held subject to a succession 
in Massachusetts. The court said (pp. 130, 131): “All the prop 
both real and personal of all the trusts was in this Commonwes 
and all the trustees lived here. The places of business and books 
the trusts were also in Massachusetts, where alone the certifice 
could be transferred upon surrender and new ones issued in t 
stead. . . . It is not necessary to analyze with greater nicety 
precise character of the property interest of a shareholder unt 
each of the trusts. It is true of all of them that their rights 
equitable interests in tangible property within this Comm 
wealth. While the legal title is in the trustees, their ownershi 
fiduciary, and the certificate holders are the ultimate propriet 
of the property, which is held and managed for their benefit, 3 
which must be divided among them at the termination of the tn 
Their rights constitute not choses in action but a substantial : 
erty right. In this respect the case is indistinguishable in prind 
from shareholders in a domestic corporation.” 

The only question before the court was whether the shares W 
interests in property within the jurisdiction of Massachusetts 
all the real estate were in Massachusetts, and the trustees ¥ 

82 221 Mass. 201, 207, 109 N. E. 148, 150, L. R. A. 1916A, 889, 891. 


$8 153 App. Div. (N. Y.) 804, 138 N. Y. S. 649. 
%4 215 Mass. 129, 102 N. E. 435. 


TAXATION 607 


led in Massachusetts, then it would seem, without more, 
e shares were interests in property within the jurisdiction of 
husetts. See p. 604. 


ett v. Gill.” Under the United States War Tax of 1898 a 
due on shares owned by a decedent in fifteen real estate 
o the extent, if any, that these shares were personal property. 
estion whether such shares were real or personal property was 
re clearly presented. The plaintiff contended that the shares 
uitable interests in the property held by the trustees at the 
the death of the decedent and that no tax could lawfully be 
thereon to the extent that the property of the trusts consisted 
estate. 

Il the trusts, a shareholder was permitted to transfer his 
t any time without the consent of the other shareholders, and 
rovided that a transfer of shares, or the decease of a share- 
should not terminate the trust. 

€ was no uniformity in the trusts with respect to the powers 
in the shareholders, but the court held (p. 479) that the dis- 
between a partnership and a trust stated in Williams v. 
%6 did not “‘lend any aid in determining whether the interest 
areholder is personal property or real estate.” 

Government contended that, since in some of the trust 
ents there were provisions to the effect that the shareholders 
have no legal or equitable interest in the trust property, the 
f the shareholders was nothing more than a chose in action. 
e court reviewed, in some detail, the powers which the share- 
had, and concluded that, in the light of these powers, it 
not reasonably be said that they had no right, title or 
t in the property. And the court relied on Peabody v. 
rer & Receiver General,*® in which the court had said “their 
constitute not choses in action but a substantial property 


court further said that as the shares represented equitable 
ts in the corpus of the trust, their character was determined by 
re of the corpus; and that, if the corpus were real estate, the 
; Fed. 476. 


} Mass. 1, 102 N. E. 355, our p. 373. 
Mass. 129, 102 N. E. 435, our p. 606. 
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transferability of the shares would depend upon the law g 
ing the transfer of interests in real estate in the place whe 
real estate was situated. 
The Government also contended that, since in some of the 
agreements there were provisions that the shares should be 
sonal property, this made them so. But the court referred 
torney General v. Mangles,® and said (p. 484): “It is plain th 
mere declaration of the creators of the trust that real estate 
equitable interest in real estate shall be considered as pers 
will not give it that nature. You can not impress upon real ¢ 
the character of descendibility according to the rules applica 
personal estate without directing the real estate to be sold.” () 
ours.) 
This decision calls for comment at some length: 
There can not be a conversion by declaration; there must 
direction to sell. This was the thought of the court. Ther 
question arises: what sort of a direction to sell will work the 
version? 
Now Pomeroy states: ‘‘The rule is therefore firmly settled | 
in order to work a conversion while the property is yet actuall 
changed in form, there must be a clear and imperative di 
in the will, deed, or settlement, or a clear imperative agreeme 


money, or to lay out the money in the purchase of land. If th 
of converting—that is, the act itself of selling the land or of E 
out the money in land—is left to the option, discretion, or choi 
the trustees or other parties, then no equitable conversion will 
place, because no duty to make the change rests upon them 
(Italics in the original.) 

Pomeroy also states, in dealing with the time from which 
conversion takes effect: “This, like all other questions of inten! 
must ultimately depend upon the provisions of the particula 
strument. The instrument might in express terms contail 
absolute direction to sell or to purchase at some specified fu 
time; and if it created a trust to sell upon the happening of 2§ 
fied event, which might or might not happen, then the convel 
would only take place from the time of the happening of that & 

%5 M. & W. 120, our p. 602. 

® Pomeroy, Equity Jurisprudence, 3d ed., § 1160, 
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Id take place when the event happened exactly as though 
ad been an absolute direction to sell at that time. Subject 
general modification, the rule is settled that a conversion 
lace in wills as from the death of the testator, and in deeds, 
her instruments inter vivos, as from the date of their exe- 
» 40 

rilett v. Gill, the court thought that these were the principles 
ust be applied. It found that there was an imperative 
n to the trustees to sell in only some of the trusts, and that 
those trusts such imperative direction did not become 
e until the termination of the trust in question, and that 
such trusts were terminated at, or by, the death of the 
i 

ourt concluded that, therefore, the shares were real estate 
xtent that the trust assets were real estate.’ 

tate, in detail, the propositions which seemed to this court 
Ww: 

enever the legal title to the assets is vested in trustees, it 
ecessary to determine whether the organization is a trust 
rtnership. 

e interests of the shareholders are equitable property 


ch equitable property rights follow the nature—real, or 
l, or partly real and partly personal—of the assets held in 
ter the doctrines of equitable conversion have been applied 
assets. 

ares, if real estate, can only be transferred in the manner in 
egal interests in real estate can be transferred. 

eal property can not be converted into personal property by 
leclaration. 

eal property vested in the trustees (where no contracts to 
ve been made) will not be converted into personal property, 
leroy, Equity Jurisprudence, 3d ed., § 1162. 

1e of the trustees had contracted with strangers to lay out money 
yurchase of land, and the court recognized that that converted the 
into real estate; and no doubt the court would have recognized that 
rustees had contracted with strangers to sell land, that would have 
sd the land into personalty. But this is aside from the question as 


conversion takes effect by reason of the provisions in the trust agree- 
od it is with such question that we are chiefly concerned. 
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unless (a) the trust agreement contains an imperative direc 
the trustees to sell such real property, and (b) such direr 
presently operative. Such direction is not presently operative 
the date has been reached or the event has happened at 9 
which it became the duty of the trustees to make such sale, 

The practical effect of this decision would be to make most 
in such organizations partly real property and partly pe 
property. For the trustees will rarely be under a duty to se 
is presently operative; and the trust assets will rarely be 
wholly real property or wholly personal property. 

We believe that this decision is not a reliable guide as to wh 
law is. We shall see below (p. 614) that the Massachusetts 
has expressly declined to follow it in full. And our own dis 
ment with it would go even farther than the disagreement ¢ 
Massachusetts court. The Massachusetts court followed this 
to the extent of holding that an imperative direction to sell is 
qua non to conversion, but declined to follow it in holding that 
direction must be presently operative. We state below (pp. 
644) our reasons for believing that the case should not be fol 
even on the proposition that an imperative direction to sel 
sine qua non to conversion. 


Dana v. Treasurer & Receiver General.*2 The decedent 
domiciled in Massachusetts and at the time of her death 0 
shares in (a) the Amoskeag Manufacturing Company; (b) 
Boston Ground Rent Trust; and (c) the Duluth and Glad 
Real Estate Trust. The question was whether these shares, of 
of them, were subject to a legacy and succession tax. 

a. The Amoskeag Manufacturing Company was the nam 
which certain trustees were to be known in the conduct of the 
ness carried on by them under a certain declaration of trust. 
shares were represented by transferable certificates. It was 
vided in the declaration of trust that the death of a sha 
should not operate-to determine the trust or entitle the 
representatives of a deceased shareholder to an accounting, 
that the executors, administrators and assigns of the deceased 
holder should succeed to the rights of the decedent and be ent 
to a certificate in their own names upon surrender of the old 

42 227 Mass. 562, 116 N. E. 941. 
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It was also provided that the ownership of shares should 
itle the shareholder to any title in or to the trust property or 
call for partition or division of the same, or for an accounting. 
were provisions for the termination of the trust, and, on the 
ation, it was the duty of the trustees to liquidate the assets 
stribute them among the shareholders. The trustees were 
ized to distribute shares, securities or obligations, instead of 
case of liquidation, but there was no provision authoriz- 
€ trustees to partition the real estate among the share- 


shareholders had such powers that the organization was a 
ship and not a trust under the distinction stated in Williams 
on,*8 
e trust assets 757% consisted of real estate in New Hamp- 
The plaintiff contended that ‘‘an equitable estate in land 
tside of the Commonwealth although owned by one domi- 
it at the time of his death is not subject to a succession duty 
And the court said (p. 564) that there was no question of 
rectness of that proposition. 
the plaintiff further contended that the decedent, as an 
f these shares, was an owner of real estate to the extent 
h the assets of the trust at the time of the decedent’s death 
d of real estate (and of personal property to the extent to 
hose assets consisted of personal property at that time). 
rt said (p. 566): ““And we see no escape from that result if 
as to partnership real estate which obtains in this Com- 
Ith in case of ordinary partnerships applies to a partnership 
Amoskeag Manufacturing Company.” 
comes necessary at this point, before proceeding further 
iscussion of the Dana case, to divert to state some Massa- 
cases as to the conversion of partnership real estate. 
er v. Clark,** Shaw, C. J., said (p. 575) that the question 
ether partnership real estate ‘‘shall be regarded as quast 
1 property, so as to be held and appropriated as personal 
, first to the liquidation and discharge of the partnership 
a to the adjustment of the partnership account, and pay- 
f the amount due, if any, to the surviving partner, before 


Mass. 1, 102 N. E. 355, our p. 373. 
et. (Mass.) 562, 39 Am. Dec. 697. 
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it shall go to the widow and heirs of the deceased partne 
the court decided that it should be so regarded. 

In Wilcox v. Wilcox,* a partner had died. It was admitte 
the partnership personalty was sufficient to pay all party 
debts and adjust the partnership balances. The questio 
whether, under these circumstances, the interest of the de 
partner in the partnership real estate should be treated as 
personal property in the settlement of his estate, and the d 
was that it should be treated as real estate. The court decli 
adopt the English doctrine of out and out conversion of pe 
real estate in all cases where the partners have not agreed othe 
See Darby v. Darby,® p. 598. Some later Massachusetts 
accord, are cited in the margin.” 

In Wilcox v. Wilcox, the court, in discussing the Englist 
said (p. 254): ‘‘Upon examination of the earlier English cases 
which this doctrine has grown, it will be found that, in seve 
them, there was an express agreement between the copartne 
specific performance of which would of itself convert the real. 
into personal assets. The conversion was worked, therefor 
merely from the relation of copartnership, but on the groun¢ 
the deceased partner had, by the very contract under whi 
became joint owner, stamped upon the realty the characte 
incidents of personalty.” 

Now to come back from this diversion to Dana v. Treasur 
Receiver General. The court quoted the passage from Wil 
Wilcox, just cited, and said (p. 567) that it was plain that 0 
the early English cases referred to was Ripley v. Water 
We have seen (p. 598) that in that case Lord Eldon though 
partnership realty had been converted into personalty 
agreement between the partners. 

The court noted that in the Amoskeag partnership there ¥ 
agreement for a sale at the termination of the partnership, 
thought that this was an agreement like the agreement in Rip 


45 13 All. (Mass.) 252. 
46 3 Drew. 495. ] 
” Shearer v. Shearer, 98 Mass. 107; Harris v. Harris, 153 Mass. # 
N. E. 1117. As to the effect of the adoption of the Uniform Partners 
see pp. 617, 618. 
487 Ves. 425. 
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orth, and that such agreement would effect an out and out 
sion. 
the question remained: From what time did the conversion 
lace? Was there any conversion until the time for the sale 
rived? Did an agreement for a sale at a future time work a 
t conversion? 
court thought that it did, if such were the intention of the 
It cited as authority for that conclusion the English case 
her v. Ashburner.® 
at case a testator devised his real and personal property to 
for the benefit of his widow for life, and after her decease 
and distribute the proceeds between his son and his daughter, 
case either the son or the daughter should die before his or 
acy should become due, the share or legacy of him or her so 
was to go to the survivor. The son survived the daughter, 
ed before the widow died. Upon the death of the widow it 
ld that the property went to the next of kin of the son and 
his heirs. This conclusion was reached on the ground that 
tator had in effect provided that his real and personal prop- 
ould be one fund from the beginning. 
, in the Dana case, the court said (p. 568): “It is plain that 
ciple this is correct. Where real property is held to be con- 
into personalty because with personal property it is made 
nd and all the fund is ultimately to be personalty, it cannot 
fund from the beginning unless the conversion takes place 
e beginning. In the declaration of trust creating the Amos- 
anufacturing Company partnership, it is provided that upon 
ination of the trust all the partnership real estate shall be 
ed into personalty and it is provided that throughout the 
the partnership the beneficial interest in it shall be repre- 
by transferable certificates: in this way it is provided that 
operty of the trust partnership shall constitute one fund. It 
that the conversion into personalty must be taken to date 
the beginning to make the fund one fund from the beginning.” 
hould be noted that Fletcher v. Ashburner was a case dealing 
an ordinary trust, and that the Amoskeag Manufacturing 
any was a partnership (p. 611). But the court seems to 
een of the opinion that if, in case of an ordinary trust, a con- 
3rown’s Reports (Chancery), 497. 
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version is presently effected when personalty and realty are b] 
into one fund which is to become all personalty at a future 
there is no reason why, in case of a partnership, a conversion ¢ 
not be presently effected under like circumstances. 


b. The Boston Ground Rent Trust. The court said tha 
principal difference between the Ground Rent Trust and the 4 
keag Manufacturing Company was that the personal pro} 
(amounting to 15% of all the property of the trust at the dea 
the decedent) did not come into existence until after the creat 
the trust. It came into existence by virtue of a provision tha 
trustees might set aside not more than 10% of the annual ing 
for a contingent and/or sinking fund. Since the prope 
ultimately to be reduced into personal property and since the 
property (in part real and in part personal property from the 
when the sinking fund came into existence) was to be one, the ¢ 
reached the same conclusion that it had reached with respe 
the Amoskeag shares. 

The court said (p. 571) that it had examined the authorities 
in Bartlett v. Gill © and that so far as its decision was in } 
with that decision it was of opinion, after due consideration, 
that decision ought not to be followed. ; 


c. The Duluth and Gladstone Real Estate Trust. The tt 
assets consisted of real estate alone. There were three beneficiat 
There was no provision for the issue of certificates of beneficial 
terest. There was a provision putting restrictions upon the ass 
ment of their interests by the beneficiaries, but that was the 
provision of the declaration of trust in that connection. T 
was no provision for meetings of the beneficiaries. The court s 
(p. 572): “The owners of the beneficial interest had a comm 
interest but they were not associated together in any way.” 

There was a provision directing that all real estate remail 
unsold at the end of twenty years should be sold and the proce 
divided. But the court thought there was no basis for predicat 
a conversion prior to the expiration of the twenty years. 

Although the court decided that the shares in this trust were | 
estate, it stated (pp. 573, 574) that, anything in Barilelt v. Gil 

6 221 Fed. 476, our p. 607. 
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trary notwithstanding, it did not follow that they could be 
rred only by an instrument sufficient to pass the legal title 
It said that the only requirement was that the transfer 
e in writing. 

from an earlier part of the opinion (p. 566), it would seem 
ch shares could not be sold by the executor or administrator 
on obtaining such a license from the Probate Court as is 
ry whenever an executor or administrator, in the perform- 
f his duties, needs to sell real estate. 


stley v. Treasurer & Receiver General.°! Some of the shares 
eld to be personalty, they being similar to the shares of the 
eag Manufacturing Company (pp. 610-614), but the shares 
arren Chambers Trust were held to be realty. 

court held that the Warren Chambers Trust agreement cre- 
partnership, rather than a trust, under the distinction stated 
liams v. Milton.*» There was no imperative requirement 
he property should be sold and the proceeds distributed 
the shareholders; the trustees might transfer the property 
rporation if authorized by the shareholders to organize one, 
ey were authorized to sell the property at the expiration of the 
nly in default of action relative thereto by the shareholders. 
court held that since in Massachusetts there was no out and 
nversion of partnership realty (our pp. 611, 612), and since 
as no imperative direction to convert the realty into per- 
, the owner of the shares had an equitable interest in real 
and that the shares were taxable under a statute which 
d a tax upon the succession to ‘‘real estate within the Com- 
alth, or any interest therein.” 

as strongly urged by the petitioner that great practical diffi- 
ould arise by applying to such an association the rule appli- 
to ordinary partnerships. But the court said that those 
s legally followed from the partnership form of organization 
-arily adopted by the parties; that the court had no power to 
1d the operation of the established rules of law applicable to 
rship real estate and the interest of the individual partners 
a, where the agreement did not provide for the equitable con- 


0 Mass. 452, 120 N. E. 100. 
5 Mass. 1, 102 N. E. 355, our p. 373. 
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version of the real into personal estate; and that (p. 456) “ify 
desired in order to carry out the purposes of a real estate 
an organization with a distinct entity, intermediate bety 
corporation and a partnership or pure trust, and with its own 
and obligations, the Legislature and not the courts must ] 
sorted to.” 

There was no imperative direction to the trustees to sell, 
court, following the Dana case, held this to be a sine qua 
conversion. 

It is to be noted that, since the decision in this case, Mass 
setts has adopted the Uniform Partnership Act,** and that by 
thereof it is provided: ‘A partner’s interest in the partners 
his share of the profits and surplus, and the same is personal 
erty.” It would seem that this changed the Massachusetts 
and adopted the conception of out and out conversion of pat 
ship realty (pp. 598-601) and that, under the law as so chai 
the shares in such an organization as the Warren Chambers “ 
would be personal property. For the court in holding such g 
to be realty in the Priesiley case did so because it felt bound t 
low what was then the Massachusetts law as to partnership 
estate. 

We should suppose it was within legislative competence ton 
a partner’s interest personal property. (The constitutiona 
§ 26 was challenged in a case in Pennsylvania, but the court de 
the case without reaching the constitutional question.*‘) 


Baker v. Commissioner of Corporations.®> The court held 
the organization in question was a trust, not a partnership. 
theless, in order to determine whether trust realty had been 
verted into personalty, it applied precisely the same tests as 
been laid down with respect to a partnership in the Dana case. 
court (with some hesitation) reached the conclusion that the e 
an imperative duty on the trustees to convert at the end of 
trust, but said (p. 136) that there was nothing “‘to indicate 
there was in fact any personal property in the corpus of the tr 
and therefore that there was no basis for predicating a present | 


53 Acts, 1922, Chap. 486. 


** Hall’s Estate, 266 Pa. St. 312, 317, 109 Atl. 697, 698. 
55 253 Mass. 130, 148 N. E. 593. 
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n from the blending of realty and personalty into one fund, as 
een done in the Dana case. 

court further noted that there was no imperative require- 
for the sale of the land earlier than twenty years after the 
of certain named persons, and that if such persons were suffi- 
young and robust the trust might well continue for a period 
rscore or more years; and it found no justification for acceler- 
the conversion from that remote future to the present on 
acts as were presented. 

re was an express provision in the trust instrument that the 
should be personal property. The court said (p. 138) that 
ver might be the effect of this in showing the intent of the 
, it could not ‘‘rightly be construed as converting land in 
nds of trustees into personal property in their hands.” 

court concluded that there was no equitable conversion of 
rpus of the trust from real to personal property at the time 
death of the decedent, and that the shares owned by her 
axable under a statute imposing a tax upon the succession to 
al estate within the Commonwealth or any interest therein.” 


us now turn back to the six propositions which seemed to the 
which decided Bartlett v. Gill *® to be law, and see the position. 
Massachusetts court, as shown by the cases stated above, 
espect to each of these propositions. 

henever the legal title to the assets is vested in trustees, 
ot necessary to determine whether the organization is a trust 
partnership. 

e Dana case the court did determine whether the Amoskeag 
facturing Company was a trust or a partnership, and, holding 
be a partnership, then proceeded to deal with the law appli- 
to partnerships. In the Baker case the court did determine 
ier the organization in question was a trust or a partnership, 
1olding it to be a trust, it applied precisely the same principles 
y to determine whether or not there had been a conversion as 
9een applied in the Dana case. From these cases it would 
fore appear that the Massachusetts court agreed, on this first 
sition, with the court that decided Bartlett v. Gill. 

t the legislature intervened in 1922 by passing the Uniform 
11 Fed. 476, our p. 607. 
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Partnership Act. Section 26 of that Act is of course applicable on 
to such organizations as are partnerships. Therefore it would seg 
that today it may be important to determine whether the organiz 
tion is a trust or a partnership. 
2. The interests of the shareholders are equitable propert 
rights. 
The Massachusetts decisions are in accord.” 
3. Such equitable property rights follow the nature—real, ¢ 
personal, or partly real and partly personal—of the assets held 
trust, after the doctrines of equitable conversion have been applie 
to such assets. 
The Massachusetts decisions are in accord; and these decision 
continue to be important if the organization is a trust (but no 
owing to § 26 of the Uniform Partnership Act, if the organizatio 
is a partnership). 
4. Shares, if real estate, can only be transferred in the manne 
in which legal interests in real estate can be transferred. 
The Massachusetts law is contra. (But note what the court sai 
in 227 Mass. 562, at p. 566, with regard to the necessity of 0 
taining court authorization for a sale by an executor or admin 
istrator.) 
5. Real property can not be converted into personal prope 
by mere declaration. 
The Massachusetts law is in accord. 
6. Real property vested in the trustees (where no contracts to sé 
have been made) will not be converted into personal property 
unless (a) the trust agreement contains an imperative direction t 
the trustees to sell such real property, and (b) such direction I 
presently operative. Such direction is not presently operative unles 
the date has been reached or the event has happened at or aftet 
which it became the duty of the trustees to make such sale. 
The Massachusetts court declined to follow this in full. It was 
in accord on the first half of the proposition (that the trust agree 
ment must contain an imperative direction to sell); but it was conir 
on the second half of the proposition (that such direction must D 
presently operative). 
The decisions as to what is necessary to affect a conversidl 


7 In addition to the cases cited in the text, see John Hancock Mutual 
Ins. Co. v. Lester, 234 Mass. 559, 125 N. E. 594. 
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tinue to be important if the organization is a trust (but not, 
ing to § 26 of the Uniform Partnership Act, if the organization 
partnership). 

f the question of equitable conversion is reached, as it will be 
he organization is a trust, the Massachusetts doctrine is that the 
perative direction to sell need not be presently operative, if 
re is an intent evidenced by the trust instrument that the trust 
ets should be ‘‘one fund,” and if, in fact, the trust assets are 
rtly real property and partly personal property. 


€ pass now to some New York decisions. 

atter of Jones.*® A decedent, domiciled in New York at the 
e of his death, owned shares of stock in a joint-stock association, 
wn as ‘“‘ The New York Times,” and by his last will gave them to, 
for the benefit of, lineal descendants. The association property 
sisted in part of real estate. A devise of real estate to lineal 
cendants was not taxable under the statute in force when the 
edent died, but a bequest of personal property to lineal de- 
ndants was taxable. The Comptroller contended that there 
uld be a tax on the full value of the shares, even though the 
ociation property consisted in part of real estate, and the court 
animously sustained his contention. 

he articles recited that all the property, real and personal, and 
the goods and chattels, choses and rights in action, and credits 
every name and nature, with the evidence thereof, including the 
d will, of a specified business were put in by the persons who exe- 
ed the articles and that such property constituted the value 
the shares of the association. The articles provided that “the 
res of the association shall represent all the rights and property 
ntioned in the foregoing article, together with all said property, 
ods and chattels, rights and credits, as shall from time to time 
acquired, and shall always be divided into one hundred equal 
ares.” The articles further provided that the shares should be 
nsferable (subject to certain conditions which the court said 
re not important), that neither the death nor the transfer of the 
erest of any shareholder should work a dissolution of the asso- 
ation, or any interruption of its business, and that the title to the 
al estate should be vested in the president. 
8172 N. Y. 575, 65 N. E. 570, 60 L. R. A. 476. 
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The court examined New York statutes applicable to such, 
ciations and some of the decisions relating to them (see 09 
458-460), and said (pp. 580, 581): “The principal feature 2 
joint stock association is the right of perpetual succession. In 
respect it is like a corporation, and enjoys all the advantages flowin 
from such a privilege. . . . The fact that a joint stock associg 
is not in legal contemplation a corporation, and not liable to ¢ 
tion under acts seeking to reach corporations, in no way mili 
against the position assumed by the comptroller in this case. 
is competent for private individuals to create a joint stock q 
ciation, issue shares of stock, and in that form dispose of prop 
by last will and testament. The associates by contract have 
the same situation as to shares of stock that a corporation sec 
charter.’ (Italics ours.) 

The court further said (p. 581) that the title to the real est 
was vested in its president for the benefit of the association, t 
this situation was not changed by the death of the decedent, ; 
that it was not possible that the real estate could, after the de 
of the decedent “‘remain as theretofore, the property of the a 
ciation and used for its business purposes and still be regarded 
far as testator’s interest was concerned, [as] real estate passing 
his children. It was neither so in fact nor in law.” 

The court further said (pp. 581, 582, 584): ‘The question te 
determined at this time is not whether joint stock associati 
are corporations in the full meaning of the latter word, but rat 
what is the nature of the shares of stock that joint stock ass 
tions are permitted to issue and sell in the open market. The 
tention of the respondent and of the prevailing opinion below 
that “The New York Times’ being a joint stock association W 
partnership both with reference to its shareholders and in its re 
tions with third parties. At this late day, and having regard 
the remarkable development of joint stock associations both 
England and in this country, it is not possible to strictly app 
the law of partnership to the manner in which they are to holda 
dispose of real estate. The fact that the associates rest under t 
common-law liability of partners does not affect the question ¥ 
are considering. As to the nature of the shares of stock issued Dy 
joint stock association, the same general principles of law are t0” 
invoked that apply to a corporation. . . . The principle that t 
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of a joint stock association is similar in its nature to that of a 
oration has been recognized in a number of cases.” 
he court further quoted the definition of personal property in 
Statutory Construction Law, and held that it included cer- 
ates of stock; and further noted that the Code of Civil 
cedure provided that the rights or shares which a defendant 
in the stock of an association or corporation, together with the 
erests and profits thereon, might be levied upon by attachment 
jus recognizing that the stock of an association, as well as that 
14 corporation, is deemed personal property.”’ 
he court concluded (p. 585) that on principle and authority the 
es of a joint stock association should be treated as personal 
erty and taxable as such. ‘The difference between a corpora- 
and a joint stock association, in view of the many corporate 
ers bestowed upon the latter, is more in degree than kind.” 
this case, the court was concerned, in the main, with the effect 
ertain statutes. There was enough in the New York statutes, 
uding the statutes relating exclusively to joint-stock associa- 
s (see our pp. 458-460), the Statutory Construction Act, and 
provisions relating to attachments of shares, to call for the 
clusion that the legislature intended that such shares should be 
sonalty. The legislature had shown its willingness that unin- 
orated associates should have some advantages which they 
ht have attained by incorporation; one of these advantages 
the right to have transferable shares; and it would be very 
ural for the legislature to make such shares personalty. It was 
hin legislative competence to make them personalty; and the 
w York court, looking at all the statutes, concluded that such 
s the legislative intent. 
In the Massachusetts cases cited above, the court was dealing 
th non-statutory problems; but in this case the pertinent statutes 
re enough, without more, to call for the decision which the court 


ide. 


Matter of Willmer.® A decedent, domiciled in New Jersey, 
med at the time of his death shares of the American News Com- 
ny, a joint-stock association having its head office or principal 
uce of business in the city of New York. The Surrogate held that 
# 153 App. Div. (N. Y.) 804, 138 N. Y. S. 649. 
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such shares represented property within the State of New j 
subject to the transfer tax, fo the extent only that the assogj 
owned property within the state, 7. e., that they were taxable 
that proportion of their value which the property within the 
bore to the entire property of the association at the time of 
decedent’s death. The Comptroller appealed. 

The court affirmed the decision of the Surrogate. It sa ( 
805) that that decision was not in conflict with Matter of Jo 
“The point now raised was not involved in that case or consid 
by the court, and what was said in the opinion as to the simil 
between a joint stock association and a corporation must be ¢ 
sidered with reference to the precise point before the court, 
the right of succession. The distinction between a corpora 
and a joint stock association, as concerns the point for decis 
is that a corporation is an artificial entity, existing in conte m 
tion of law in the State of its creation. It can have no existe 
elsewhere and is recognized in other jurisdictions only by com 
It is a citizen within the meaning of certain provisions of the I 
eral Constitution. Whereas, a joint stock association, thoug 
have some of the rights of a corporation and may sue and beg 
in the name of its president, still does not exist as an entity dist 
from its members. (See Chapman v. Barney, 129 U. S. 671 
Even if, unlike a partnership which it really is, it can be sai 
exist as an artificial being, it owes its existence not to the St 
but to the contract of its members and may, therefore, be sait 
exist wherever it does business or owns property. In that sense 
analogy to a corporation is to one organized under the laws of { 
or more States.” 

In the opinion in the lower court,®* the Surrogate had sai¢ 
65): “If the State of New York may tax at their full value | 
shares of a joint-stock association having an office here, such va 
to be based upon the total assets of the company, wheresoe\ 
situated, by a parity of reasoning each State in which it does bt 
ness may also tax it upon the same basis, and as practically allt 
States of the Union have inheritance or transfer tax laws imposing 
tax upon succession to property, the rate varying from one 

172 N. Y. 575, 65 N. E. 570, 60 L. R. A. 476, our p. 619. 


51 See the statement of this case at our pp. 504, 505, 
8275 Misc. (N. Y.) 62, 134 N. Y. S. 686. 
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nty per cent., it is easily conceivable that the shares of stock 
a joint-stock association owned by a decedent may be entirely 
cated in the payment of inheritance taxes. But double taxa- 
, or taxation that is confiscatory, should be avoided. . . . All 
sumptions are to be indulged in against the operation of tax 
s that impose excessive burdens. . . . It would, therefore, 
ear that the jurisdiction of the State of New York to assess a 
upon shares of stock held by a non-resident decedent in a joint- 
ck association having a place here for the transaction of business 
imited to that proportion of the assets of the company located 
e which the number of shares held by the decedent bears to the 
ire number of shares issued by the company.” 

n Matter of Jones, the only question was whether the shares 
e real or personal property; in Matter of Willmer, the question 
how far such shares represented property within New York. 
Matter of Willmer, the New York court could have treated 
res in the joint-stock association like shares in a New York cor- 
ation, but it could not have required the courts of other 
sdictions so to treat them. The courts in every other state in 
ich the association business was conducted might conceivably 
t the shares like shares of a corporation in that state, and so very 
rous tax burdens might be imposed. The court inclined against 
t result. 

he decision is, from the taxpayer’s point of view, a refreshing 
ision. The court thought that, if the association were to be 
ted as analogous to a corporation, the proper analogy was to a 
oration organized under the laws of two or more states. The 
t that the association was not a legal unit, created by the New 
rk legislature, was emphasized. 

his case is to be compared with the decision of the Massachu- 
s court in Kennedy v. Hodges,** with respect to the shares in the 
stern Real Estate Trust. 

In Kennedy v. Hodges, the court relied on the facts that the 
stees were resident in Massachusetts, that their home office was 
Massachusetts, and that only at the home office could the cer- 
cates be transferred. It said, “‘There is on principle in this 
pect no distinction between such certificate and a certificate for 
ures of stock in a domestic corporation.” But in Matter of Will- 
$215 Mass. 112, 102 N. E. 432, our p. 604. 
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mer, although the association had “‘its head office or principal p 
of business” in New York City, the court laid no emphasis y 
that point, and it does not appear that the certificates were tr 
ferable only upon books which were kept at such head office. 
Matter of Willmer was decided in December, 1912, and Keng 
v. Hodges was decided in May, 1913. In Kennedy v. Hodges 
court did not refer to Matter of Willmer. 
The two cases are not inconsistent. In Kennedy v. Hodges, 
question was whether the ancillary executors must account to 
proper Probate Court in Massachusetts for the shares in the West 
Real Estate Trust. That question had to be answered “Yes” 
“No.” But in Matter of Willmer, the matter involved was taxat 
And whenever the matter involved is taxation there are two q 
tions. The first question is whether the legislature had jurisdict 
to levy a tax. That question must be answered ‘‘ Yes” or “N 
But then there is a second question as to what tax the legislat 
intended to levy. That is a question of ‘‘ How much?” 
In Kennedy v. Hodges, there was no question as to taxation p 
sented to the court. Whether, if and when such a question is p 
sented, the court will construe the Massachusetts taxing stat 
in a manner similar to that in which the court in Matter of Will 
construed the New York statute, is matter of conjecture. 
are some things in the Massachusetts decisions which would ine 
one to expect that it would reach a decision contra to the New 
decision; but the question has not yet been presented to the Ma 
chusetts court. 


Before leaving the New York cases, we wish to call attention 
some decisions on ordinary partnerships, the reasoning in which 
helpful. : 

The New York courts did not follow the English doctrine 
out and out conversion of partnership real estate simply becau 
it was partnership real estate.** And where there had been no 00 
version, the interest of a decedent, domiciled in New York at t 
time of his death, in partnership real estate situated in another sta 
was held, in the Surrogate’s Court, not to be subject to a New Y 
transfer tax.® 


6 Buchan v. Sumner, 2 Barb. Ch. 165, 199, 47 Am. Dec. 305, 312. 
% In re McKinlay’s Estate, 166 N. Y. S. 1081. 
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t in Darrow v. Calkins,°® Andrews, Ch. J., said (p. 515): “It 
owever, generally conceded that the question whether partner- 
real estate shall be deemed absolutely converted into person- 
for all purposes, or only converted pro tanto for the purpose of 
ership equities, may be controlled by the express or implied agree- 
of the partners themselves, and that where by such agreement it 
ars that it was the intention of the partners that the lands should 
eated and administered as personalty for all purposes, effect will 
ven thereto.”’ (Italics ours.) 

d in Buckley v. Doig,” Hiscock, J., said (p. 252): “In respect 
al estate purchased for partnership purposes with partnership 
s and used in the prosecution of the partnership business, the 
ish rule of ‘out and out’ conversion may be regarded as prop- 
applied on the ground of intention, even in jurisdictions which 
not adopted that rule as applied to partnership real estate 
ired under different circumstances and where no specific in- 
on appeared. The investment of partnership funds in lands 
chattels for the purpose of partnership business, the fact that 
Wo species of property are in most cases of this kind so com- 
led that they can not be separated without impairing the value 
ch, has been deemed to justify the inference that, under such 
mstances, the lands as well as the chattels were intended by the 
ers to constitute a part of the partnership stock and that 
together should take the character of personalty for all pur- 
, and Judge Dentro, in Collumb v. Read,® expressed the 
ion that to this extent the English rule of conversion pre- 
d here. That paramount consideration should be given to 
ntention of the parties when ascertained, is conceded by most 
e cases.” 


€ pass now to some decisions by the courts of other states. 


ramer v. Arthurs. Some twenty persons associated them- 
8s together under the name of the Pittsburgh Land Company 


5S4N. Y. 503, 515, 49 N. E. 61, 64, 48 L. R. A. 299, 303, 61 Am. St. Rep. 
642. 

88 N. Y. 238, 80 N. E. 913. 

4 N.Y. 505. 

i Pa. St. 165. 
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to purchase and sell real estate. The court held that they 
formed a partnership. The equitable title to a piece of land 
taken in the name of a trustee who was also one of the shareholders 
A judgment was obtained against him (and another) by the J 
Dock Company of New York on a claim which was not a partne 
ship claim. This judgment was assigned to Arthurs and anot 
they issued an execution on this land, and became the purch 
at the execution sale. 
The court said that had the legal title and consequent in 
of ownership been in the trustee, the case would have fallen w 
the principle of Hale v. Henrie, 2 Watts, 145, in which it was rt 
that partners, who bring real estate into the joint stock, can pre 
it from levy for their separate debts, only by manifesting their 
sign in a paper registered in the recorder’s office. But here 
trustee had only an equitable estate, and the purchaser acqui 
no greater rights than the trustee had, and that was only his: 
tingent interest in the profits. 
Gibson, C. J., said (p. 171) that where land ‘‘is brought in 
concern as stock, it is, as between the partners and a person who 
knowingly dealt with one of them for it, to be treated as perso 
estate belonging, not to the partners individually, but to the a 
pany collectively. The members of this company, being sha 
of profit and loss, were partners to the world; but, between thi 
selves, they had only a contingent interest in the profits to 
derived from the lands when the concern should be wound up, n¢ 
vested estate as tenants in common of the lands themselves; 4 
to a purchaser with notice or its equivalent, neither of them c¢ 
part with more, either by a voluntary or an involuntary com\ 
ance.” 
The case is only an illustration of the now familiar principle tha 
separate creditor of a partner can not take the partnership prope 
but only the partner’s interest (our pp. 52-55). 


Moss’s Appeal.” Land was conveyed to three trustees to bes 
and the proceeds were to be distributed to shareholders. The c0 
said (p. 28): ‘“‘Each holder of a share of stock was in equity a jo 
owner with the other shareholders, and a partner as to creditors 
the company who were not joint owners.” 

MES Pa. St, 23. 
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liver’s Estate.™' Oliver and three other persons associated them- 
es together under the name of the Metalline Land Company of 
e Superior, for the purpose of purchasing lands, developing 
es and selling such lands. The interests of the members were 
esented by transferable shares. The articles of association 
ided that ‘‘the funds and property of this association shall be 
ed in three trustees,’’ and that such trustees should have ex- 
ive powers of management. The trustees took title to various 
es of land. 
liver died, and left his shares to trustees for the benefit of his 
ghter for life, with remainder over. After his death, copper was 
overed on lands near some of the lands held by the association 
tees, and they were enabled to sell such lands for a large 
e, and from the proceeds they paid a dividend to the asso- 
ion shareholders. This dividend represented part of the 
rence between the price received and the cost of the land, 
taxes and expenses. The remainderman claimed that this 
dend should be treated by the trustees under Oliver’s will 
rincipal, but the court held that they had rightly treated it 
come. 
he court said (p. 58): ‘‘The partnership thus formed, whatever 
liability of its members to third persons may be, is an artificial 
dical person capable of acquiring, holding, and selling property. 
inarily, a partnership can convey its real estate only by the 
of all its members, but this company gave to its trustees 
er to buy, encumber, and sell land for it in their own names. 
was a dealer in land as a commodity, using the names of its 
stees in allits transactions. The principle that an unincorporated 
upany or firm may deal in land, and that where it does so it holds 
‘title, and may encumber or convey it, was settled in Brady v. 
houn, 1 P. & W. 140.” 
f the result reached by the court were dependent upon this rea- 
ing, we should think it could not be supported. The Metalline 
1d Company might have been incorporated, as it was provided 
he articles of association that “this company may at any time 
ome incorporated, whenever it shall be so determined by a vote 
. regular meeting of the stockholders.” But not even an attempt 
| been made to comply with the corporation laws. It was not a 
136 Pa. St. 43, 20 Atl. 527,9 L. R. A. 421, 20 Am. St. Rep. 894. 
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legal unit, and the associates never even claimed that it 
legal unit. { 
The court said that the Metalline Land Company was an “g 
ficial juridical person” capable of acquiring, holding, and se 
property. Was that so? If in a deed of real estate an unineg 
rated association is named as grantee, some courts hold the ¢ 
to be void, and some courts hold that the name of the unineg 
rated association is a sufficient description of the members so 
the title may vest in the members (p. 20); but no court, sq 
as we are aware, has ever held that the title vested in the associg 
as a legal unit. And if the association is not a legal unit for 
purpose of acquiring the legal title, of course it is not a legal 
for the purpose of transferring the legal title. 
The members of the Metalline Land Company provided t 
the titles should be taken in the names of trustees. Why? I 
probability, because they were advised by counsel that the o 
pany would zot be a legal unit, capable of acquiring titles. 
We can see no justification for the idea that the names of 
trustees were merely a description of the company under wh 
names 7¢ acquired and transferred titles. The legal title was in 
trustees. The trustees were trustees for the members, in prof 
tion to their interests. ‘The Metalline Land Company” was 
the name of a legal unit having rights and obligations distinct fi 
the rights and obligations of the members. 
The court said that “the principle that an unincorporated 6 
pany or firm may deal in land, and that where it does so it holds 
title, and may encumber or convey it, was settled in Brady v. ( 
houn, 1 P. & W. 140.”” In that case Gibson, C. J., said: “ Althot 
it be by no means common, there may be a partnership to trade 
land”; but we have found nothing in that case to justify the sta 
ment made in the principal case. 
That the court made these statements seems to us regrettal 
They tend to throw the law into confusion. Is an unincorpora 
joint-stock association a legal unit or not? Certainly by the welf 
of authority, it is not. If the Pennsylvania court wishes to? 
otherwise, of course it has the power to do so. But we do not und 
stand the law of Pennsylvania to be that an unincorporated joi 
stock association is a legal unit. In a later case, the court sal 
“An unincorporated association has no capacity to be sued a 
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ty distinct from its members. The name which it adopts merely 
ds for the names of its members as a matter of convenience.” ” 
he decision was that the dividend represented a profit made in the 
uct of the business after the death of the testator, and that it should 
efore be treated as income. This is a proposition with which, 
think, all can agree. 
trike out all the language of the opinion having any tendency 
uggest that the company is a legal unit, substitute language 
ing no such tendency, and the same decision will be reached. 
or example. The court said that a member had no title, as 
t in common or otherwise, to the land bought by the trustees 
he company; that the interest of each member was an interest 
e profits made; that his interest was personal estate and the 
nt of his interest was shown by his certificates of stock; and 
the purchase of real estate by a firm or company dealing in it, 
between itself and its members a conversion of it into person- 
Restating this in language having no tendency to suggest 
the company is a legal unit, it will read that a member had no 
, as tenant in common or otherwise, to the land bought by the 
tees; that the interest of each member was an interest in the 
fits made; that his interest was personal estate and the extent 
is interest was shown by his certificates of stock; and that the 
chase of real estate by trustees acting for partners who are 
ing in it, is, as between the partners, a conversion of it into 
sonalty. The conclusion that the dividend was income may as 
dily be reached on these statements as it may be reached on 
statements made by the court. 
other example. There are some expressions by the court 
ich might be interpreted to mean that the trustees were trustees 
a legal unit known as the Metalline Land Company, and that 
» members had rights not against the trustees but against the 
mpany,—that there was, so to speak, a three-story structure, 
th the trustees on the first floor, the Metalline Land Company 
the second floor, and the shareholders on the third floor. If we 
ect the idea that the company is a legal unit, we shall have a 
apler, two-story structure, and the trustees will be trustees for 
> shareholders. And if the trustees are trustees directly for the 
areholders, it will still be entirely proper to conclude that the real 
2 Campbell v. Floyd, 153 Pa. St. 84, 92, 25 Atl. 1033, 1036, 
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estate purchased by the trustees for them was converted 
personalty, and that the interest of the shareholders is pers 
estate. 

It should be noted that because the interest of the sharehg 
is personal estate, it would not necessarily follow that any dividendy 
paid by the trustees should be treated as income. But on the f 
of this case there was a dividend which came from a profit made 
the proper conduct of the business, and made after the testat 
death. Such a profit was properly to be treated as income.” 


Pitisburg Wagon Works Estate."* Certain persons formed th 
selves into an association for the purpose of purchasing a mortg 
on real estate. The articles of association provided for a cap 
stock, and that the shares therein should be transferable; that 
legal title to all assets acquired should be taken in the name ¢ 
trustee; and that the trustee should not sell or incumber the p 
erty unless authorized by a two-thirds vote of the shareholde 
The mortgage was foreclosed and a trustee, acting under th 
articles of association, became the purchaser. A separate credi 
of one of the shareholders acquired a judgment against him, and 
virtue of an execution “‘his interest in said real estate” was sold. 

The court said (p. 434) that the interest of the shareholder “t 
personalty and not real estate, and that the levy on the execut 
created no lien on the real estate held by the association, and th 
the sale by the sheriff vested no interest in the real estate” in t 
purchaser. 

The result is, therefore, the same as in Kramer v. Arthur 
The case is only another illustration of the familiar principle thai 
separate creditor of a partner can not take the partnership proper 
but only the partner’s interest. : 

But it is to be noted that the court said explicitly that the i 
terest of the shareholder “was personalty and not real estate.” 

This statement was made by the Pennsylvania court under @ 
cumstances in which apparently (see Dana v. Treasurer & Receit 
General) it would not have been made by the Massachusé 


78 See, accord, Thomson’s Estate, 153 Pa. St. 332, 26 Atl. 652. 
74204 Pa. St. 432, 54 Atl. 316. 

7©7 Pa. St. 165, our p. 625. 

227 Mass. 562, 116 N. E. 941, our p. 610, 
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t. Pennsylvania has, since this decision, adopted the Uniform 
nership Act,” and § 26 thereof would seem not to have worked 
change in the law of that state. (Cf. the effect in Massachusetts, 
17, 618.) 

eference to some recent Pennsylvania cases as to ordinary 
nerships is made in the margin.® 


icoll vy. Mason.” ‘Twelve persons united to speculate in real 
te. Ten of them contributed the necessary capital, and two 
hem were to manage the business. A time was set for a termi- 
on of the venture, and at such termination the advances of the 
were to be repaid with interest, and then the profits, or losses, 
to be divided,—one-half to those who supplied the capital and 
half to the managers. The title to the real estate was taken in 
names of Kinzie and Pearson, the managers, who executed a 
aration of trust. 

ith respect to the nature of the interests of the partners at that 
, the court said (p. 361): “There can be no doubt that the agree- 
t under which this property was purchased rendered it per- 
lin its character. It was purchased on speculation, and for 
, and the capital advanced to be refunded and the profits 
ded. When it was purchased, and while it was held by Kinzie 
earson, it was not in the contemplation of the parties that the 
should be divided and conveyed to them severally.” 

ut the venture proved unsuccessful. One-half the loss would 
e ruined Kinzie and Pearson, if they had been compelled to 
rit. The ten persons who had supplied the capital released 
from paying it, and they conveyed the property remaining 
old to Bard, as trustee for the ten. 

ith respect to the nature of the property, after it had been 
veyed by Kinzie and Pearson to Bard, the court said (p. 361): 
y that conveyance, what the parties before regarded as, and 
ended to be, personalty, became realty, and invested with all of 
incidents, among which was the inchoate right of dower in the 
ves of the several beneficiaries, in the trust property. . . . When 


i Laws of 1915, p. 18. 

3 Arbuckle’s Estate, 252 Pa. St. 161, 97 Atl. 186; Hadl’s Estate, 266 Pa. St. 
, 109 Atl. 697. 

#49 Ill. 358. 
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the lands were conveyed to Bard, he [Nicoll, who was one ¢ 
ten and who died after the conveyance to Bard had been mac 
could have filed a bill and compelled a partition, and thus been. 
invested with the fee, and the right of dower then vested in app 
lant.” 
This is an illuminating decision. During the partnershir 
interests of the partners were personalty. But when the par 
ship had come to an end, and the rights of the partners inter s 
been adjusted, and the real estate was conveyed to a trustee fg 
ten, and it was not shown that the trustee had power to do any 
with the lands except hold them for the ten, then the interests ¢ 
ten were changed from personalty to realty. For any benef 
was entitled to compel a partition and thus to obtain legal title 
his part of the real estate. 
When the legal title to real property is in trustees, if (1) 
interests of their beneficiaries are unlimited as to duration (as 
trasted with interests for life, or a term of years) and (2) 
sole duty of the trustees is to hold and preserve the real prop 
for the beneficiaries, then the beneficiaries are entitled to call 
the legal title, and each beneficiary is entitled to file a bill for Da 
tion whereby the two objects will be accomplished of taking 
legal title from the trustees and partitioning it among the b 
ficiaries. The trustees are merely a receptacle for the legal t 
and each beneficiary has a right to obtain forthwith his share 
that legal title. In such case, the interest of each beneficiar 
real property. 
The interests of the partners in partnership realty were pers 
alty during the partnership. But, once the partnership was ter 
nated and the partnership affairs were settled, a new situation 4 
produced, in which the interests of those persons became realty. 


Dicus v. Scherer * is to the same effect. Title to real estate 1 
taken by two persons, as trustees for the persons who supplied 
purchase money. A declaration of trust was executed in which 
was agreed that the parties should have interests in the property 
proportion to the amounts contributed by them, and that h 
interests should be “personal.” The trustees were to subdivide a 
sell the lands and after paying expenses to divide the balance 

8 277 Ill. 168, 115 N. E. 161. 
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proceeds of the sales among the contributors in proportion to 
ir contributions. The court said (p. 169): “ This declaration of 
st created a joint venture, by which the interests in the realty 
rtook of the nature of personalty.” 

Scherer and Rehm, the trustees, conveyed the lands, and sub- 
uently there was a reconveyance of part of the lands to them. 
was not disputed that they held the land so reconveyed in trust, 
t did they hold it on the terms of the original trust? No express 
st was declared at the time of reconveyance, and the court con- 
ded, after examining the facts, that Scherer and Rehm did not 
ld the land on the terms of the original trust, but that “a naked 
st was created vesting the lega! title in the grantees to hold 
ply for the use of the cestwis que trust” (p. 174). 

here had been, in a previous proceeding, a decree in which the 
rt had “‘declared the interests of the cestwis que trust in said lands 
interests in real property and decreed partition.” The court 
d that this was proper, and that the administrator of the estate 
a contributor, who had died before such decree was made, was 
t a necessary party to that proceeding. 


Wheless v. Wheless.*' Title to real estate was taken by a trustee 
those persons who supplied the purchase money. It was hoped 
at the land could be sold at a profit. The court said (p. 300): 
he idea of a resale, as the ultimate object of the enterprise, runs 
rough the whole instrument’’; and further said that it appeared 
at it was never contemplated “that a partition in kind should 
er occur, or that the trust should cease before a sale of the land 
d division of its proceeds were fully accomplished.” 
Nevertheless, this court held that the interest of each beneficiary 
real estate, and that, one of the beneficiaries having died, his 
ir and not his distributee was entitled to such interest. There 
s no imperative duty on the trustee to sell. On the contrary, 
e trustee did not have power to sell except upon “the written 
rection of a majority in value of the adult beneficial owners then 
ing, upon such terms and conditions as they may direct” (p. 302). 
The court said (pp. 301, 302): ‘“‘More is required to make a case 
F equitable conversion. The fact of a contemplated resale is 
resent in every purchase of land upon speculation, and land pur- 
8192 Tenn. 293, 21 S. W. 595. 


634. CORPORATE ADVANTAGES WITHOUT INCORPORA TION 


chased with such view is not converted into personalty by the q 
appointment of a trustee to receive the title, and as the age 
through which the resale is to be accomplished for the owners. , 
It can not be that a conversion was wrought by the creation ¢ 


trustee so passive as this one is.”’ 


Mallory v. Russell.’ An association was formed by two pers 
for the purpose of buying and selling lands in Iowa. Legal title 
the land bought was to be taken by one Russell, as trustee, to beh 
managed and sold by him. The trustee had a power to sell to 
exercised according to his own judgment (except that he was 
employ a specified agent in making sales). It was provided t 
the death of any of the beneficiaries should not in any way af 
the action of the trustee, but that he should become trustee “{ 
the legal representatives of such deceased party.” It was furt 
provided that “the transactions and property of the associatio 
should be wound up and closed within ten years, by auction sale 
otherwise (unless there was an agreement for an extension). 
was further provided that ‘‘a distribution of the receipts from la 
sales or otherwise shall, from time to time, be made by the tru 
to the parties hereto, or to their heirs or assigns, in proponag n 
their respective interests.” 

The trustee acquired land and later conveyed it to a purchas 
who knew that Russell was a trustee. Thereafter one of the be 
ficiaries died, and his widow claimed dower in this land. Under! 
statutes of Iowa, a wife was endowable in all “legal or equital 
estates in real property possessed by the husband, at any ti 
during the marriage, which have not been sold on execution or al 
other judicial sale, and to which the wife has made no relinquis 
ment of right.” 

It was held that the widow was not entitled to dower. The cot 
said (p. 66) that the beneficiary was not possessed of any estate 
the land. The enterprise was a partnership, the object of whi 
was to buy and sell real estate, and the interest of the individu 
members of the partnership was in the proceeds of the sale of t 
land. It was not contemplated that there should at any time | 
any partition or division of the lands among the members of th 
partnership, but the contract plainly provided that the lam 

8271 Lowa, 63, 32 N. W. 102, 60 Am. Rep. 776. 
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uld be sold by the trustee, and the proceeds divided among the 
ral partners. ‘‘ Being partnership land, it must be treated as per- 
assets, not only so far as the rights of creditors of the partnership 
involved, but, so far as necessary, for the purpose of carrying out 
provisions of the partnership contract.” (Italics ours.) 

he court further said that, if the claim of the widow were well 
nded, it was plain that a husband could not become a member 
partnership of this character without associating his wife with 
as a member of the firm. 

he court, at the close of its opinion, said (p. 67): “‘The contract 
If rebuts the idea that persons who paid their money in aid of 
enterprise became seized of any estate in the land. Their rela- 
to the enterprise was very much like the relation of stock- 
ers in a corporation to the property of the corporation.” 


arton v. Wamsley.’ Pursuant to an agreement between Barton, 
ham and Mann title to land was taken by Barton as trustee 
e three. The land was to be sold, and profits divided. There- 
r Barton contracted to sell the land, and the purchaser resisted 
ific performance on the ground that under said agreement Gra- 
and Mann acquired equitable interests, and that deeds signed 
raham and Mann and their wives were requisite. 

he court said that this defence had not been properly pleaded, 
that the case might be decided on that ground. But it said 
t such a disposal of the case would be a severe one in the sense 
tit would leave the defendant’s title to the land purchased appar- 
y beclouded to an extent not warranted by the record, and the 
rt therefore considered the merits of the defence. It thought 
the facts that Mann was a mere broker but that there was a 
tnership between Barton and Graham. 

raham had supplied half the purchase money. The defendant 
ed that therefore Graham necessarily had an interest to such 
nt in the /Jand in which the money was invested, and the court 
1 (p. 595): ‘‘Except for the intervention of the partnership 
ity, this argument would be sound. But the partnership was a 
r entity. Graham’s investment was in the partnership, and for 
purpose of enabling the partnership to acquire assets. Barton 
d the legal title as trustee, not for Graham, but for the partner- 
194 Iowa, 591, 190 N. W. 18. 
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ship. A conveyance by Barton, pursuant to the contract, woul 
be a good and valid conveyance of the title, and would be png 
assailable by any partner. The right of the partnership w 
attach to the proceeds of sale, and these would be subject to ¢ 
table distribution between the partners, upon a dissolution o 
partnership. The conclusion of the transaction of purchase an 
sale and the restoration of the respective investments of the part 
ners and the division of the profits would dissolve the partnership 
It follows, therefore, that the interest of Graham, in a direct an 
legal sense, was in the partnership, and not in the real estate wl 
was owned by the partnership. It is needless to cite authoritie 
the proposition that the wives of the partners have no dowa 
interest in the real estate of the partnership.” 

We see here a thought similar to that which we saw in the Per 
sylvania case of Oliver’s Estate.®* There is a three-story structure 
Barton, as trustee, on the first floor; the partnership on the sece 
floor; and Barton and Graham as partners on the third floor. Bu 
we reject the idea that the partnership is a legal unit, we shall h; 
a simpler, two-story structure; the trustee will be a trustee for 
partners; but it will nevertheless be entirely proper to con h 
that the wives had no dower interest in the real estate. Inde 
it would seem that this conclusion must follow from the decis 
of the Iowa court itself in the earlier case of Mallory v. Russell.™ 

Moreover, as we have pointed out above (pp. 272, 273), there 
statutes in Iowa relating to partnerships which have apparen 
led the Iowa courts to feel that it is proper for them to tf 
a partnership as a legal unit, whenever they think it is desi 
so to do. Therefore the reasoning of the court, based on the id 
that a partnership is a legal unit, is not persuasive in a jurisdicti 
where there are no such statutes. 


Estate of Stephenson. The Isaac Stephenson Company Trust 
was the name of a trust created by the stockholders of the I. St 
phenson Company, a Michigan corporation. In the trust, t 
stockholders were called certificate holders, and held certificates 
“parts,” in number and par value equal to the number and 

84 136 Pa. St. 43, 20 Atl. 527,9 L. R. A. 421, 20 Am. Rep. St. 894, our p. 62: 


*° 71 Iowa, 63, 32 N. W. 102, 60 Am. Rep. 776, our p. 634. 
% 171 Wis. 452, 177 N. W. 579. 
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ue of their shares of stock in the corporation. The assets were 
ted in trustees who were required to carry on the lumber opera- 
s and general business of the former corporation until the trust 
terminated. At the termination of the trust, the assets were 
be vested in the I. Stephenson Lumber Company, a Wisconsin 
poration. 

t was provided that the certificate holders should not be entitled 
any title in or to the trust property whatsoever, or any right 
all for a partition or division of the same or for an accounting”; 
t the interest of each certificate holder should be assignable; 
t the death of a certificate holder during the continuance of the 
t should not operate to terminate the trust, or to entitle the 
representative of the deceased to an accounting or to take 
action in the courts or elsewhere against the trustees; “but 
executors, administrators, or assigns of any deceased certificate 
der shall succeed to the rights of said decedent under this trust 
n the surrender of his certificate”; and it was further provided 
t the agreement should not be construed as creating “‘any part- 
ship or partnership relations or liabilities by or between any 
parties.” 

beneficiary died. At the time of his death the trust property 
sisted of real estate and personal property, but chiefly real 
ate outside of Wisconsin. No tax was due on decedent’s real 
ate outside of the jurisdiction. The state contended that the 
arts” belonging to the decedent were personal property, and the 
rt sustained this contention. 

he court said (p. 462): “‘Upon digesting the trust provisions it 
be found that authority to sell real estate is given though a sale 
ot compelled; that the personal property and the real estate con- 
tute but one fund; that ownership in certificates passes by assign- 
nt; that it gives no title in the trust property; that it does not 
scend to the heirs but goes to the administrator or executor; 
d that the trust does not constitute a partnership. It would 
difficult to designate indicia of personal property more effectively 
an is done here. A declaration that the trust property shall be 
yarded as personal property could do no more. Indeed, that 
ght be a misnomer if the trust contained specific provisions nega- 
ying it, for it is the substance of an agreement and not the name 
ven it that controls.” 
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And the court further said (p. 462): “It is a fundamental mlg 
that an equitable conversion may be effected by an agreement ; 
well as by will or otherwise, and that there need be no specific dipecs 
tions to sell land to convert it into personalty. Such direction mays 
arise by necessary implication from the nature of the instrument op 
from the language used. 6 Ruling Case Law, 1065. Neither is the; 
necessity for a direction to the trustees to convert land into perso, 
where, as here, the creators of the trust have done so. They have} 
the provisions above referred to indelibly stamped the t 
property as personalty by giving it all the qualities thereof 
purposes essential to or convenient for the prosecution of 
business of the trust. Having made the property personalt 
their own uses, it will be so considered for taxing purposes.” (Ite 
ours.) 

The court said that the cases of Dana v. Treasurer (our p. 6 
and Priestley v. Treasurer (our p. 615), sustained the conclus 
“under facts quite similar,” while the case of Bartlett v. Gill ( 
p. 607) reached a different conclusion. 

It concluded (p. 463): “Undoubtedly the trust certificates rey 
sent an interest in real estate, just as do mortgages, and shares 0 
corporation owning realty, but they must be regarded as intangil 
property for taxing purposes just as the latter are, because 1 
creators of the trust have made them intangible or personal pr 
erty in unmistakable terms.” 

In the Massachusetts cases, the court has stressed the importa 
of inquiring whether the trust instrument contained an imperat 
direction to the trustees to sell. They have made that a sine g 
non to treating the shares as personalty. But in the Stephens 
case there was no imperative direction to the trustees to sell. T 
had authority to sell, but were under no duty to sell. And t 
court states that there is no necessity for a direction to the truste 
to convert land into personalty, if the creators of the trust have byt 
agreement between themselves effected a conversion. 

The Massachusetts court stressed the importance of a duty 
the trustees to do an act in the future, and allowed, under so 
circumstances, that coming event to cast a long shadow (a ve 
long shadow) before. But the Wisconsin court stressed the im 
portance of the agreement between the beneficiaries as to the righ 
incident to a share (or ‘“‘part ”’). 
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Reference is made in the margin to some other important au- 


It is plain from this review of cases that the law on this topic is 
the making, that there is some conflict in the decisions of the 
urts, and even greater conflict in the reasoning of the courts. 
In a majority of the states there are, as yet, no pertinent statutes 
d no decisions directly in point. In such states the following sug- 
stions may have value. In these suggestions we have not at- 
mpted to cover all the questions that are raised by the cases 
ated above, but have fastened upon a few points which seem to 
of fundamental importance. If our suggestions on these points 
e sound, many subordinate questions will fade away. 
1. Assume that three partners acquire some real estate with 
rtnership funds for partnership purposes. The legal title to the 
estate is in the three. But the interest in the legal title which 
held by each one is cumbered with rights in favor of the other 
o. Each of the three has the right to insist that the partnership 
sets, including this real estate, shall be applied to the discharge 
joint debts, and then to the settlement of the balances between 
e partners. What, then, can a partner dispose of for his own 
nefit? He can not dispose of a fraction of this real estate. All 
at he can dispose of is his share of partnership assets; this share 
not be known until the debts are liquidated and an accounting 
s been had between the partners; it is therefore for a contingent, 
ascertained amount. 
A partner’s interest, before the liquidation of the partnership assets 
s begun, should be treated as personal property (unless there is 
me agreement between the partners to the contrary). 
2. Similarly, if the title to the partnership realty is not taken 
the name of all the partners, but is taken in the name of a trustee 


Merchants Loan & Trust Co. v. Smietanka, 255 U. S. 509, 41 Sup. Ct. 
36, 65 L. Ed. 751, 15 A. L. R. 1305; Greene County v. Smith, 148 Ark. 33, 
28 S. W. 738; Bishop v. Bishop, 81 Conn. 509, 71 Atl. 583; Elkton Electric Co. 
_ Perkins, 145 Md. 224, 125 Atl. 851; D’Ooge v. Leeds, 176 Mass. 558, 57 
I. E. 1025; Gardiner v. Gardiner, 212 Mass. 508, 99 N. E. 171; Opinion of 
1c Justices, 196 Mass. 603, 85 N. E. 545; Thorne v. State, 145 Minn. 412, 
71 N. W. 638; U. S. Radiator Co. v. State of New York, 208 N. Y. 144, 101 
1. E. 783; Lane v. Albertson, 78 App. Div. (N. Y.) 607, 79 N. Y. S. 947; State 
. Hampel, 172 Wis. 67, 178 N. W. 244. 
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for the partners, the interests of the partners should be treated 4 
personal property; and therefore if such real estate is conveyeg 
before the liquidation of the partnership assets has begun, the pyp. 
chaser obtains a good title even if the wives of the partners hs 
not released their dower rights. Mallory v. Russell; *® Bart 
Wamsley. 

This should be so whether the partnership assets are partly reg 
property and partly personal property, or wholly real proper 
In the two cases just cited, the partnership assets were apparent 
wholly real property. 

3. Does the nature of the partner’s interest change, after t 
partnership has been dissolved and liquidation of the partnerst 
assets has begun? Under the English law it does not. Darl 
Darby.” Under the law of most American states, it may. 

In Wilcox v. Wilcox,®' the partnership had been dissolved by 
death of a partner, and the liquidation had proceeded so far th 
it was admitted that the partnership personalty was sufficient | 
pay all partnership debts and adjust the partnership balance 
The decision of the court was that, under such circumstances, thei 
terest of the deceased partner in the partnership real estate shoul 
be treated as real estate in the settlement of his estate. _ 

In Dana v. Treasurer & Receiver General,” the court said (p. 56 
that in Massachusetts the rule as to partnership real estate w 
that “so far as necessary to pay the debts of the firm partne 
real estate is personalty, but that for all other purposes it is re 
property,” and that Wilcox v. Wilcox was the case in which 
rule as to partnership real estate was finally established. 

But we are unable to see that Wilcox v. Wilcox established a rul 
that partnership real estate, so far as necessary to pay the debt 
of the firm, is personalty ‘‘but that for-all other purposes it 1 
real property.” The doctrine of that case would seem to be only 
that, when a partnership has been dissolved and the liquidatio 
has proceeded far enough so that it appears that partnership rea 
estate is not needed to pay the partnership debts or adjust th 


% 71 Towa, 63, 32 N. W. 102, 60 Am. Rep. 776, our p. 634. 
8 194 Towa, 591, 190 N. W. 18, our p. 635. 

® 3 Drew. 495, our p. 598. 

113 All. (Mass.) 252, our p. 612. 

* 227 Mass. 562, 116 N. E. 941, our p. 610. 


TAXATION 641 


tnership balances, then the partner’s interest in the partnership 
estate will become real estate. 

'y reason of the liquidation, the partner’s interest in the partner- 
p real estate becomes real estate. This has been the thought of 
er courts which have reached the same result that the Massa- 
setts court reached in Wilcox v. Wilcox. Thus in Lenow v. 
s,°> the Supreme Court of Arkansas said (p. 563): ‘When 
partnership is closed, the joint enterprise ended, and the equities 
Il parties concerned in it or interested in the joint stock worked 
through the doctrine of conversion, why should not conversion 
se, and the realty reswme its natural character for those having no 
tion to the partnership?”” And in Wharf v. Wharf, the Su- 
e Court of Illinois said (p. 82): “‘The rule of nearly all courts in 
United States is that real estate is to be regarded as personal 
perty only for the business of the partnership and the settle- 
t of its affairs, and when no longer needed for that purpose the 
inary incidents and quality of real estate revive and the property 
s according to the Statute of Descent.’ (Italics ours.) 

he doctrine that the interest may become real estate because 
e liquidation is in entire harmony with the doctrine of the 
ois court, shown by Nicoll v. Mason® and Dicus v. Sherer, 
t a beneficial interest may become real estate after the business 
ture has been terminated. 

here is a great difference between saying (1) that partnership 
ty, so far as necessary to pay the debts of the firm, is personalty, 
that for all other purposes it is real property (the statement 
he Massachusetts court in the Dana case); and saying (2) that 
interest of a partner in partnership realty is personalty, unless 
until it is shown in the liquidation that it is not needed to pay 
partnership debts and adjust the partnership balances. We 
mit that the second form of statement is correct. 

t follows that, in order to have the partner’s interest become real 
te, liquidation of the partnership assets must at least have begun. 

. A distinguishing characteristic of that species of partnership 


aps 5 
amonly known as a joint-stock company is that the death of a 


48 Ark. 557, 4S. W. 56. 

306 Ill. 79, 137 N. E. 446. 

49 Ill. 358, our p. 631. 

277 Ill. 168, 115 N. E. 161, our p. 632. 
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member does not bring the business to a halt and necessitate g 
liquidation (p. 334). On the contrary, it is usually expressly pro. 
vided that the representatives of the deceased shall have no right 
to require a liquidation. The business is to go on without inte 
ruption. : 

As there is no liquidation, there is of course no basis for applyin 
the doctrine that, by reason of a liquidation, the partner’s interes 
in the partnership real estate becomes real estate. There isn 
basis for saying (to use the language of the Arkansas court) tha 
the realty reswmes its natural character, or (to use the languag 
the Illinois court) that the ordinary incidents and qaaltig of 
estate revive. 

For these reasons, without more, we should think that the sh 
in a joint-stock company were personal property. 

5. If a court asks for cumulative reasons for reaching this ¢ 
clusion, it may well be that there will be such reasons. 

There may be statutes, as in New York (p. 621), showing f 
it is the intent of the legislature that the shares should be f 
sonalty. 

Even if there are no pertinent statutes, there may be othetl 
sons. Ordinarily it will be provided that whatever rights of a 
ceased member survive his death shall pass to his executor or 
ministrator. Ordinarily it will further be provided that the o 
rights which the executor or administrator has are (a) to beet 
a partner, or (b) to pass to another the right to become a part 
(See our discussion of Phillips v. Blatchford" at pp. 335, 38 
Ordinarily it will be the fact that the partnership assets com 


expected to treat all the assets as one dividend-producing 1 
And not infrequently, it will be provided that at the terminat 


be a distribution in cash to the shareholders. 

6. But whether there is an imperative direction to the 
to sell, when the time for the winding-up has come, does not seet 
us to be the controlling question. 

The courts that have made it the controlling question have rel 
upon Pomeroy’s Equity Jurisprudence. But when that trea 
is examined, it will be found to contain very little indeed W 

" 137 Mass. 510. —) 
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ard to the conversion of partnership real estate by force of the 
eement of partners. The problems which the learned author 
considering were almost exclusively problems which arose 
der the terms of wills, or of settlements, or of contracts for sale. 
conversion is dependent upon a direction to a trustee to sell, 
e it is that the direction must be imperative. But it does not 
all follow that real property vested in trustees will never be 
nverted into personalty unless there is an imperative direction 
the trustees to sell. If such property is so vested in trustees 
partners, it may well be that the property is converted, not by 
imperative direction to the trustee to sell, but by the terms of the 
eement between the partners. 

drews, C. J., said with reference to an ordinary partnership: 
t is, however, generally conceded that the question whether part- 
ship real estate shall be deemed absolutely converted into per- 
alty for all purposes, or only converted pro tanto for the purpose 
partnership equities, may be controlled by the express or implied 
eement of the partners themselves, and that where by such 
eement it appears that it was the intention of the partners that 
lands should be treated and administered as personalty for all 
rposes, effect will be given thereto.” °** The application of this 
inciple to joint-stock companies is all that is necessary in order 
explode the proposition that real estate vested in trustees for 
rtners can not be converted into personalty in the absence of an 
perative direction to the trustees to sell. There may be other 
idence of the intent of the partners to convert to which intent 
ect should be given. 

In the Massachusetts decisions, the court has made an im- 
tative direction to the trustees to sell a sime qua non. But the 
isconsin court has not. In Estate of Stephenson, there was no 
iperative direction to the trustees to sell. But the court said that 
at was not necessary; that an equitable conversion may be 
fected by an agreement; that, irrespective of any direction to 
e trustees to sell, the beneficiaries might make the trust property 
tsonalty by their own agreement. We submit that the Wisconsin 
urt is right. 

% Darrow v. Calkins, 154 N. Y. 503, 49 N. E. 61, 48 L. R. A. 299, 61 Am 


. Rep. 637, our p. 625. 
171 Wis. 452, 177 N. W. 579, our p. 636. 
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In the Dana case,’ the Massachusetts court held the Amoskeag, 
shares personalty because (a) there was an imperative direc 
to sell at the termination of the trust, and (b) meanwhile, real 
and personalty were to be treated as one fund, and there was j 
fact both realty and personalty in the fund. If our analysis ab 
is sound, the court could properly have reached the same regs 
on the short ground that a partner’s interest is personalty, at le 
until the liquidation of the partnership assets has begun, that 
death of a partner in the Amoskeag business did not precipita 
liquidation of that partnership, and therefore that the reason 
holding the interest represented by his shares to be perse 
property continued with unabated force, and that no such 
tion as that before the court in Wilcox v. Wilcox ™ had b 
reached. 

7. Assume now that there is a business trust, as distinguished fre 
a partnership, under the distinction stated in Williams v. Milton 
And assume that among the provisions in the agreement um 
which the trust is established there are: (a) a provision that 
trust shall not be terminated by the death of a beneficiary; ( 
provision that upon the death of a beneficiary his interest shall p 
to his executor or administrator; (c) a provision that no benefici 
shall during the continuance of the trust be entitled to call fo 
partition or division of the trust property, or any of it; and 
a provision under which the trustees have the authority and du 
to carry on the contemplated business. Such provisions are us 
ally to be found in an agreement under which a business 
established. 

Even if some, or the whole, of the trust assets are real propert 
we submit that these provisions, without more, call for the conel 
sion that the shares are personal property. The situation is 1 
precisely the same as with a joint-stock company, but, on the qué 
tion we are considering, there is not sufficient difference to call i 
a difference in result. 

The beneficiary has no present right to reach the trust assets 
any part of them. His chief rights are to receive such dividends 
the trustees declare, and to receive a share of all the assets at s0 

10 227 Mass. 562, 116 N. E. 941, our p. 610. 


11 13 All. (Mass.) 252, our p. 612. 
12 215 Mass. 1, 102 N. E. 355, our p. 373. 
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te (probably remote) when the trust is terminated. During the 
ntinuance of the trust, the trustees have active duties to perform 
d are (even without express provision to that effect) entitled to 
emnification out of the trust assets for liabilities incurred in the 
oper performance of their duties (p. 388); the amount of those 
bilities fluctuates from time to time; and the right of the bene- 
iaries to reach the trust assets is only a right to reach what shall 
left at a future date when the trust has been terminated 
d the liabilities of the trustees, incurred and to be incurred, 
ve been discharged. 
Moreover, the beneficiaries have agreed between themselves 
t when a beneficiary dies whatever rights survive his death 
Il pass to his executor or administrator. The beneficiaries might 
ve agreed that when a beneficiary dies no rights whatever should 
ive his death, and they may certainly agree that when a bene- 
iary dies his executor or administrator, as contrasted with his 
ir, shall be the only one to be received as a co-beneficiary with 
m. 
If the fact is that the trust assets consist partly of realty and 
rtly of personalty and the trustees are expected to treat all the 
ets as one dividend-producing fund, that will be a cumulative 
son for holding the shares to be personalty. And if there is an 
perative direction to the trustees to sell at the termination of 
e trust, that will be a cumulative reason for holding the shares 
be personalty, but such an imperative direction should not be 
ated as a sine qua non to holding the shares to be personalty, 
en if some or all of the trust assets are realty. Effect should be 
en to agreements between beneficiaries in a business trust 
to the nature of their rights, as well as to agreements be- 
=. partners where the partnership assets have been vested 
trustees. 
8. We lay no emphasis upon an express agreement that the shares 
all be personalty. A mere declaration that property shall be 
srsonalty will not be effective, and a declaration by agreement 
1ould not be effective. For example, if the associates agreed that, 
pon the death of an associate, his rights should descend to his 
sir, but should be regarded as personalty, this declaration by 
sreement that the right is personalty ought not to be effective. 
he important question is not what the associates have agreed 
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to call the right; the important question is what are the incide 
of the right if effect is given to the agreement of the associates. 

9. It may be urged that there is a public policy against giy 
effect to the agreements between the partners or the beneficiaries 
which make the shares personalty, on the ground that this is ¢& 
make the shares like the shares of corporations. This raises the 
very important question: how far is it consistent with public pol 
that unincorporated associates should, by force of agreemer 
obtain the advantages which they might have obtained by incor 
poration? We have discussed this question at length (pp. 327-4 
and have stated our reasons for believing that public policy ¢ 
require that no effect should be given to certain agreements 
tended to attain the main advantage of incorporation,—to ¥ 
the limitation or elimination of liability. But, on the other har 
there are numerous decisions that public policy does not requ 
that no effect should be given to some agreements intended to atta 
some minor advantages of incorporation; and among these mir 
advantages is transferability of shares. There was once consid 
able authority that agreements for transferable shares were 
trary to public policy, but the law is now well settled otherwi 
(pp. 328-336). And agreements that shares shall be person 
property seem to us to be no more objectionable on t 
score of public policy than agreements that shares shall 
transferable. 

10. Wherever it is an advantage to the Government, for taxi 
purposes, to treat the shares in question like the shares of a corpe 
tion, and the organization in question—whether joint-stock co 
pany or business trust—has been organized with intent to obté 
all, or many, of the corporate advantages, a court may well s 
that the shareholders, or their representatives, have no cause 
complaint if the shares are treated like the shares of a corporatit 
for taxing purposes. The simulators of shareholders in a corporatit 
may be treated like shareholders in a corporation. See p. 6/ 
In many of the cases stated above this would be a reason suf 
cient in itself to justify the decision. 

This reasoning, taken by itself, would leave it open to the cou 
to impose the disadvantages consequent upon the shares being pe 
sonalty, and withhold the advantages (for sometimes in tax 
matters it is disadvantageous and sometimes advantageous). Bt 
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ur analysis above is sound, the shares will be personalty whether 
t is to the advantage or the disadvantage of the Government. 


ur conclusion on the whole matter is that the shares in joint- 
ck companies and business trusts, where there are the agreements 
the partners or beneficiaries usually found in such organiza- 
ns, are personal property. 


CHAPTER IX 


THE CORONADO CASE 


Before the Coronado case is stated, the English case of Taf J 
Railway Company v. Amalgamated Society of Railway Serva 
should be stated; this was decided prior to the Coronado case ; 
the influence of opinions rendered therein is traceable in the opit 
delivered in the Coronado case. 

The plaintiff asked for an injunction against the commission 
certain acts. The action was brought against “Amalgama 
Society of Railway Servants,” and against two of the union offici 
A summons was taken out to strike out the name of the socie 
It was urged that the society was neither a corporation nor 
individual, and could not be sued in a quasi-corporate or any of 
capacity. Farwell, J., dismissed this summons, and granted 
injunction ‘“‘against the defendant society” in the same terms 
that previously granted against the union officials. These { 
orders of Farwell, J., were set aside by the Court of Appeal (A 
Smith, M. R., Collins and Stirling, L. JJ.), but the House 
Lords reversed the Court of Appeal and restored the orders 
Farwell, J. 

Farwell, J., said that a trade-union was an association of m 
which almost invariably owed its legal validity to the Trade-Ur 
Acts, 1871 and 1876. He examined the provisions of those At 
and said (p. 429): ‘Now, although a corporation and an individt 
or individuals may be the only entity known to the common ké 
who can sue or be sued, it is competent to the Legislature to g 
to an association of individuals which is neither a corporation not 
partnership nor an individual a capacity for owning property @ 
acting by agents, and such capacity in the absence of express ena 
ment to the contrary involves the necessary correlative of liabil 
to the extent of such property for the acts and defaults of su 
agents. It is beside the mark to say of such an association th 

1[1901] A. C. 426. 
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unknown to the common law. The Legislature has legalized 
nd it must be dealt with by the Courts according to the inten- 
of the Legislature . . . [This] is an action in tort, and the 
question is whether on the true construction of the Trade 
ion Acts the Legislature has legalised an association which can 
property and can act by agents by intervening in labour dis- 
es between employers and employed, but which can not be sued 
ort in respect to such acts.” 

arwell, J., also said (p. 431): ‘‘If, therefore, I am right in con- 
ing that the society are liable in tort, the action must be against 
in their registered name.” (Italics ours.) 

the House of Lords, the Earl of Halsbury, L. C., adopted the 
ent of Farwell, J., and said (p. 436): ‘‘If the Legislature has 
ted a thing which can own property, which can employ servants, 
which can inflict injury, it must be taken, I think, to have 
liedly given the power to make it suable in a Court of Law for 
ries purposely done by its authority and procurement.” 

ord Macnaghten pointed out that in the minority report by 
e of the members of the’ Royal Commission on Trade Unions, 
ose views found acceptance with the Legislature,” it was said: 
should be specially provided that except so far as combinations 
thereby exempted from criminal prosecution nothing should 
ct... the liability of every person to be sued at law or in 
ity in respect of any damage which may have been occasioned 
ny other person through the act or default of the person to be 
,»’ and Lord Macnaghten said (pp. 438, 439): “Now, if the 
ility of every person in this respect was to be preserved, it would 
to follow that it was intended by the strongest advocates of 
e unionism that persons should be liable for concerted as well 
or individua! action... . 

Then, if trade unions are not above the law, the only remaining 
stion, as it seems to me, is one of form. How are these bodies 
e sued? I have no doubt whatever that a trade union, whether 
istered or unregistered, may be sued in a representative action 
he persons selected as defendants be persons who, from their 
ition, may be taken fairly to represent the body. . 

‘The further question remains: May a registered trade union be 
d in and by its registered name? For my part, I can not see 
; difficulty in the way of such a suit. It is quite true that a 
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registered trade union is not a corporation, but it has a regigj 
name anda registered office. The registered name is nothing mo 
than a collective name for all the members. The registered off 
is the place where it carries on business. A partnership firm y 
is not a corporation, nor, I suppose, a legal entity, may now be: 
in the firm’s name. And when I find that the Act of Parliar 
actually provides for a registered trade union being sued in ce 
cases for penalties by its registered name, as a trade union 
does not say that the cases specified are the only cases in whi 
may be so sued, I can see nothing contrary to principle, o 
trary to the provisions of the Trade Union Acts, in holding th 
trade union may be sued by its registered name.” 
Lord Shand, after expressing his agreement with the reasonin 
Farwell, J., said (p. 441) that the power of suing and liability 
be sued in the society’s name was “clearly and necessarily imp 
by the provisions of the statutes.” 
Lord Brampton said (p. 442): “I think that a legal entity 
created under the Trade Union Act, 1871, by the registratio 
the society in its present name in the manner prescribed, 
that the legal entity so created, though not perhaps in the st 
sense a corporation, is nevertheless a newly created corporate bi 
created by statute, distinct from the unincorporated trade 
consisting of many thousands of separate individuals, which 
longer exists under any other name.” 
Lord Lindley said (p. 442): ‘The problem how to adapt le 
proceedings to unincorporated societies consisting of many me 
bers is by no means new. The rules as to parties to common 
actions were too rigid for practical purposes when those rules I 
to be applied to such societies. But the rules as to parties to sw 
in equity were not the same as those which governed courts 
common law, and were long since adapted to meet the difficult 
presented by a multiplicity of persons interested in the subje 
matter of litigation. Some of such persons were allowed to sue al 
be sued on behalf of themselves and all others having the 
interest. This was done avowedly to prevent a failure of justi 
. The principle on which the rule is based forbids its restt 

tion to cases for which an exact precedent can be found in the! 
ports. The principle is as applicable to new cases as to old, a 
ought to be applied to the exigencies of modern life as occas 
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uires. The rule itself has been embodied and made applicable 
the various Divisions of the High Court by the Judicature Act, 
Gees. 16. and 23-25, and Order XVI.,r.9.... ” 

e then said that he had no doubt whatever that if the trade- 
on could not be sued in its registered name, some of its members 
ely, its executive committee) could be sued on behalf of them- 
es and the other members of the society; and that therefore 
question whether the name of the trade-union ought to be struck 
of the writ was a question of comparatively small importance,— 
uestion not of substance but of mere form. 

e further said (p. 445): “‘A careful study of the Act leads me 
e conclusion that the Court of Appeal held, and rightly held, 
t trade unions are not corporations; but the Court held further 
t, not being corporations, power to sue and be sued in their regis- 
d name must be conferred upon them; and further that the 
age of the statutes was not sufficient for the purpose. Upon 
last point I differ from them. The Act appears to me to indi- 
with sufficient clearness that the registered name is one which 
be used to denote the union as an unincorporated society in 
1 proceedings as well as for business and other purposes. The 
of the name in legal proceedings imposes no duties and alters 
rights: it is only a more convenient mode of proceeding than 
t which would have to be adopted if the name could not be 
d. I do not say that the use of the name is compulsory, but it 
t least permissive.” 

n the reasoning of Farwell, J., and the Law Lords, two lines of 
ught appear which, although in this case leading to the same 
It, are different. The first line of thought is that by force of 
statutes the trade union is a legal unit with capacity for acquir- 
its assets and incurring its obligations. The second line of 
ught is that the members of the union might have been sued 
er the rules as to representative parties (which had been given 
ide scope under the Judicature Acts), and that the effect of 
Trade Union Statutes was simply that the plaintiff might sue 
members, describing them by their society name, and bring 
‘m within the jurisdiction of the court by serving some only of 
> members. 

The first line of thought was usually (though not always) the 
sught of Farwell, J., and was clearly the thought of Lord Bramp- 
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ton. The second line of thought found expression in the opin 
of Lord Macnaghten and Lord Lindley. 
Lord Macnaghten and Lord Lindley thought of the proceg 
as a suit in a form authorized by statute against representative pay 
The question before the court was the effect of the statutory 
visions in the Trade Union Acts, and the judges, in the main, 
fined themselves to that question. 
Would the decision have been the same, if there had been no § 
statutes? None of the judges intimated that it would have h 
None of the judges who thought that by force of the statutes 
trade union was a legal unit said anything which could be constt 
into a dictum that it would have been a legal unit without t 
statutes. Lord Macnaghten and Lord Lindley thought that 
principle of representative parties would be applicable, even af 
from the Trade Union Acts, but neither of them intimated t 
this new form of suit against representative parties would h 
been sanctioned by the courts, if there had been no such statut 
It is further to be noted that the principle of representa 
parties, which originally applied only to proceedings in equity, 
been extended so as to be applicable to proceedings at law h 
statute other than the Trade-Union Acts,—to wit, the Judica 
Act, 1873. Lord Lindley said (p. 443): “The rule itself has been 
bodied and made applicable to the various Divisions of the E 
Court by the Judicature Act, 1873, ss. 16 and 23-25, and O 
SEV Ls he Os 
We turn now to the Coronado case. 
In United Mine Workers v. Coronado Co., the plaintiffs chat 
that the defendants had entered into a conspiracy to restrain: 
monopolize interstate commerce, in violation of the Sherman A! 
Trust Act,* and that they had, in the course of that conspire 
and for the purpose of consummating it, destroyed the propetl 
of the plaintiffs. Treble damages for this and an attorney's 
were asked under § 7 of the Act which provided: ‘Any person ¥ 
shall be injured in his business or property by any other person 
corporation by reason of anything forbidden or declared t0 
unlawful by this act, may sue therefor in any circuit court of 
United States in the district in which the defendant resides 0 


* 259 U.S. 344, 42 Sup. Ct. 570, 66 L. Ed. 975, 27 A. L. R. 762. 
326 Stat. 209. 
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d, without respect to the amount in controversy, and shall 
ver threefold the damages by him sustained, and the costs of 
, including a reasonable attorney’s fee.” The complaint was 
September 1, 1914, and before the case came to trial Congress 
ed another statute, in a slightly different form, as follows: 
y person who shall be injured in his business or property by 
on of anything forbidden in the antitrust laws may sue therefor 
ny district court of the United States in the district in which the 
ndant resides or is found or has an agent, without respect to the 
unt in controversy, and shall recover threefold the damages 
im sustained, and the cost of suit, including a reasonable attor- 
feaee.* 

any of the questions litigated are beyond the scope of this 
tise. We shall discuss only questions relating to the liability 
nincorporated labor unions, or their members, for offences 
er the Sherman Act. 

ection 8 of that Act provides: ‘‘That the word ‘person,’ or ‘per- 
, wherever used in this act shall be deemed to include corpora- 
s and associations existing under or authorized by the laws of 
er the United States, the laws of any of the Territories, the 
s of any State, or the laws of any foreign country.” 

he complaint was filed in the District Court of the United 
tes for the Western District of Arkansas. It was against ‘“‘ United 
e Workers of America, P. R. Stewart, Fred Holt, John P. 
ite, as President of United Mine Workers of America, P. R. 
wart, as President of United Mine Workers of America of Dis- 
t No. 21, James Mullen, National Executive Board member 
ited Mine Workers of America, William McLaughlin, William 
Laughlin, as President United Mine Workers of America of 
trict No. 21, Tom King, Tom King as Board member of United 
ne Workers of America, Jess Edwards, Charley Farley, Edward 
nningham, and Edward Cunningham as President of District 
. 21, United Mine Workers of America, Frank J. Hayes, and 
ank J. Hayes as Vice President of the United Mine Workers of 
nerica, William Green, and William Green as Secretary-Treasurer 
the United Mine Workers of America, Joe Overman [and a large 
mber of other individuals], Local Union No. 340, United Mine 
orkers of America [and a large number of other local unions], 
1 38 Stat. 731, § 4. 
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and many other defendants too numerous to name, Defendan 
Most of the individuals named as defendants were members 9 
union. 

The complaint contained the following allegations: “The def 
ant, the United Mine Workers of America is a voluntary asg 
tion, composed of a large number of miners of coal. John P. 
is the President of said United Mine Workers of America, and 
said association of the United Mine Workers of America is diy 
into districts in the United States. One District, being Dis 
No. 21, includes the states of Texas, Oklahoma and Arkar 
Within said states there are various members of the said Un 
Mine Workers of America being united or formed into wha 
known as local unions. The local unions above named as defenda 
are local unions, and members of said United Mine Worker 
America, and they are located in the State of Arkansas. E 
local union has a president and secretary upon whom service 
process may be had. The said United Mine Workers of Ame 
is composed of a very large number of persons, and it is imposs 
to make each one a party defendant to this cause. The said Un 
Mine Workers of America is represented in its District No. 21 
P. R. Stewart, formerly President, and William McLaughlin 
Board member or President and Edward Cunningham as \ 
President or President, Tom King, a Board member, and Jat 
Mullen, a National Executive Board member, and also Frank 
Hayes as Vice President and William Green, as Secretary-Tre 
urer. The said James Mullen is the agent of said United M 
Workers of America, for the transaction of business for said asso¢ 
tion in the State of Arkansas. The defendant John P. 
President of the said United Mine Workers of America, does tl 
live in the State of Arkansas, but the said James Mullen, whe 


Arkansas, lives at the town of Midland, and the plaintitf alleg 
that service of process may be had upon him as upon the sa 
United Mine Workers of America.’ ® 

By the terms of the summons, the Marshal was commanded 
summon the defendants as named in the complaint. The Marsha 
return contained the following: “Received this Summons at Fo 
Smith, Ark. on the 1st day of September 1914 and served the sal 

® Record, pp. 5, 6. 87b., pp. 7,8 


THE CORONADO CASE 655 


P. R. Stewart on Sept. 2nd 1914 at Fort Smith, Ark. by deliver- 
to him a true copy; on James Mullen, National Executive Board 
mber, by delivering a true copy to Mrs. James Mullen, his wife 
an adult person at his usual place of abode at Midland, Ark. 
the 4th day of Sept. 1914; on William McLaughlin, by delivering 
him a true copy at Hunington, Ark. on Sept. 21, 1914; on Tom 
g, as Board member of United Mine Workers of America, by 
ivering to him a true copy at Bonanza, Arkansas on Sept. 10th, 
4, . . . on Edward Cunningham as President of District No. 
United Mine Workers of America, by delivering to him a true 
y at Midland, Ark. on Sept. 21, 1914; on William Green, Secty- 
asurer of the United Mine Workers at Hartford, Ark. by de- 
ring a true copy to Mrs. William Green his wife an adult person 
is usual place of abode on Sept. 8, 1914, . . . ; on Local Union 
. 340 United Mine Workers of America by delivering a true 
y to M. B. Appleby at Midland, Ark. Sept. 9, 1914... . ”7 
e return included statements that numerous Local Unions had 
n summoned, but the return included no statement that the 
ited Mine Workers of America or United Mine Workers of 
erica, District No. 21, had been summoned. 

ubsequently the Marshal was commanded ‘‘to summon Ed- 
rd Cunningham and Edward Cunningham as President of Dis- 
t No. 21 U. M. W. of A.,” and he returned that he had served 
s summons “‘by delivering two copies to Edward Cunningham, 
as Edward Cunningham and one as Edward Cunningham, 
ident of Dist. 21 United Mine Workers of America, on this the 
h day of November, 1914.” § 

ubsequently there was a motion to quash the service of summons 
United Mine Workers of America.’ This motion was overruled.” 
nother summons was subsequently issued and the return of the 
riff was that he served this ‘“‘on Frank J. Hayes, Personal, Frank 
Hayes as Vice Pres. United Mine Workers of America, and on 
2 United Mine Workers of America, by delivering copies to 
ank J. Hayes.’ Thereafter another motion to quash service 
summons on United Mine Workers of America was made, and 
is overruled.” 

Record, pp. 20-23. 8 7b., pp. 38-39. 


'Ib., pp. 58-59. 107b., pp. 78, 80. 
1Tb., pp. 82, 84. 12 7b., pp. 86-88. 
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In 1917 the plaintiffs moved that, some question having arige 
whether or not due service had been had upon District No, 24 , 
summons should issue ‘“‘against District No. 21 of the United Mj 
Workers of America.” An order was made, and summons isg 
and the return of the Marshal was: “‘I have duly served the gs 
upon District 21 of the United Mine Workers of America by 
livering to John Wilkerson, president of District 21 of the Ur 
Mine Workers of America, a true and perfect copy of said g 
mons.” !? Motion to quash this service of summons on District 
21 was made, but was subsequently withdrawn (at the same t 
a motion by plaintiffs for judgment by default against District ] 
21 was withdrawn). 

So far as District No. 21 was concerned, there was, owing to t 
withdrawal of the motion to quash, a basis for urging that the qu 
tion as to whether the District had properly been made a pa 
could not be raised in an appellate court. But so far as the Uni 
Mine Workers of America was concerned, the motions to quash | 
service of summons had been seasonably made and exceptions d 
taken when the motions were overruled. 

After the motion to quash service of summons upon the Uni 
Mine Workers of America had been overruled, the United M 
Workers of America and various local unions demurred, one grou 
of the demurrer being that ‘‘the court had no jurisdiction of t 
defendant or the subject of the action, for the reason that defenda 
United Mine Workers of America and the several local unions; 
voluntary unincorporated associations, and as such have no pot 
to sue and cannot be sued.” 

The demurrer was finally overruled on all grounds. In dea 
with the ground of demurrer stated in the preceding paragraph, t 
Circuit Court of Appeals (Eighth Circuit) held that the word “ass 
ciations” as used in § 8 of the Sherman Act included unincor} 
rated associations, such as labor organizations, recognized by fede 
and state legislation. 

It noted the claim that the word “associations” in § 8 meant 0 
associations which had “‘a legal entity by reason of having bet 
organized under the laws of the United States, their territories, ul 
States, or the laws of a foreign country,” and said that such a ¢ 
struction of the law would relieve labor organizations general 

* Record, p. 207. 4 7b, p, 214, 15 235 Fed. 1. 
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all liability. It quoted from an opinion of the Supreme Court 
he United States in another case ™ that the records of Congress 
that several efforts were made to exempt, by legislation, 
nizations of farmers and laborers from the operation of the 
, and that all these efforts had failed; and it said (p. 5) that it 
clearly not the intention of Congress to exempt anyone from 
ility for injuries caused by combinations and conspiracies in 
raint of interstate trade. ‘‘We therefore decide that the word 
ociations’, in section 8, includes unincorporated associations, 
as the defendants are shown to be. The defendants, of course, 
not take the position that the associations are outlaws, for 
are continually recognized in the legislation of Congress and 
e several states as lawful associations.” 

he Circuit Court of Appeals further said (p. 5) that since the 
ms were ‘‘associations” within the meaning of the Act, it fol- 
d by clear and necessary implication that Congress intended 
suits should be brought against associations in the name of 
associations: ‘‘But, if defendants are associations within the 
ning of the law, it is next insisted that an unincorporated asso- 
on can not be sued in the name of the association. It is true 
, in the absence of a specific statute to the contrary, the rule at 
mon law, and under the Codes, is that an unincorporated 
ciation is not recognized as having a legal existence apart from 
embers. The action lies against the members individually, 
not against the unincorporated association in its collective 
city and name. In many of the states statutes have been 
ed changing this rule, so that unincorporated associations not 
ing corporate powers may be sued in the name of the associa- 
It has also been ruled that the common-law rule, that only 
ties known to the law are capable of being sued, may not only 
modified by express enactment, but also by statutory implica- 
. Taff Vale R. Co. v. Amalgamated R. Servants Society, 85 
[. Rep. (N. S.) 147. 

If we are correct in our view that voluntary unincorporated 
Mciations are included in the word ‘associations’ as used in 
‘ion 8, above quoted, then we are of the opinion that there is a 
uw and necessary implication that the association may be sued 


Loewe v. Lawlor, 208 U. S. 274, 301, 28 Sup. Ct. 301, 310, 52 L. Ed. 488, 
,13 Ann, Cas, 815, 824, 
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in its own name; otherwise the provision in the law that the agg 
ciation should be liable could not be enforced, and the law woul 
fail as against all such associations, the remedy of the injured party 
being confined to an action against the mere agents and employé 
of the association, in most cases unable to respond in damages.” 
The demurrer having been overruled, the case proceeded to trial 
After trial, a judgment for a large amount was entered for the 
plaintiffs. This judgment was, with a modification, affirmed in 
Circuit Court of Appeals.” . 
In the Supreme Court, this judgment, as modified, was rever 
on the ground that it had not been shown that an offence under 
Sherman Act had been committed, and the cause was remande 
for further proceedings."* After a new trial, the Supreme C¢ 
affirmed a judgment in favor of the United Mine Workers of Ai 
ica, but remanded the cause as to District No. 21 and the | 
unions and the individual defendants for a new trial.’ 
In the first opinion by the Supreme Court, the court deve 
several pages to a discussion of the questions relating to the 
bility of unincorporated labor unions, or their members, for offen 
under the Sherman Act. We will state the arguments of cou 
and the opinion of the court on this matter at considerable leng 
Counsel for the plaintiffs in error (defendants below) argued t 
by §§ 7 and 8 of the Act Congress did not attempt to provide a1 
remedy against all unincorporated groups or associations; tha 
made no designation of officers or agents upon whom process mil 
be served, and no provision as to the effect of the judgment te 
recovered, or limiting execution thereon to common property 
property jointly held through group or association action; that 
statute was a penal statute—it might be enforced by crimil 
prosecution, and treble damages be awarded under it—and the 
fore that it was wholly inadmissible to give the statute a bread 
which would reach, contrary to its terms and to the principles 
the common law, every unincorporated association. Counsel @ 
tended that the words in § 8 “corporations and associations exis 
under or authorized by the laws of either the United States, ! 
laws of any of the Territories, the laws of any State, or the laws 
7 258 Fed. 829. 


#6 259 U. S. 344, 42 Sup. Ct. 570, 66 L. Ed. 975, 27 A. L. R. 762. 
19 268 U. S. 295, 45 Sup. Ct. 551, 69 L. Ed. 963. 
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foreign country” did not, properly construed, include any asso- 
ons except those ‘‘to which legislation had given a legal status 
asi corporations;”’ and they relied upon the construction of the 
s ‘‘joint stock associations now or hereafter organized under 
aws of the United States or of any State or Territory,” etc., 
h the Supreme Court had made in the case of Eliot v. Freeman.” 
unsel for the defendants in error (plaintiffs below) argued 
when Congress authorized suit to be brought against associa- 
existing under or authorized by state or federal laws, it ob- 
sly intended to make the test of liability not the volition of the 
ies liable or the ingenuity of the attorneys who organized them 
particular form of association, but the actual existence of such 
ssociation in a form sufficiently tangible to commit a violation 
is statute in its associate capacity. They contrasted the words 
anized under,” used in the statute construed in Eliot v. Free- 
with the words “existing under or authorized by”’ used in 
herman Act. They contended that the words of the Sherman 
were broad enough to include “‘an association formed at com- 
law which, while not expressly authorized by statute, yet is 
ized by statute as properly existing and is given statutory 
s and benefits not enjoyed at common law,” and said that in 
tically every state in the United States, including all of the 
s in which the United Mine Workers had active district 
ches, there were statutes distinctly recognizing trades-unions as 
ing thereunder, and giving them a standing and protection in 
ection with their associate rights and interests, and that the 
noticeable instance of statutory recognition was the pro- 
n in § 6 of the Clayton Act,?! which might well be said to con- 
te a direct authorization by Congress of the organization and 
inued existence of labor unions, and was certainly a distinct 
gnition that such associations were among those “existing under 
20 U. S. 178, 31 Sup. Ct. 360, 55 L. Ed. 424, stated at our p. 580. 

‘Nothing contained in the antitrust laws shall be construed to forbid 
xistence and operation of labor, agricultural, or horticultural organiza- 


, instituted for the purposes of mutual help, and not having capital stock 


onducted for profit, or to forbid or restrain individual members of such 
nizations from lawfully carrying out the legitimate objects thereof; nor 
such organizations or the members thereof, be held or construed to be 
ul combinations or conspiracies in restraint of trade, under the antitrust 


.” 38 Stat. 731, § 6. 
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the laws of the United States” within the meaning of the Shepp, 
Act. In Appendix C to their brief they collected “Federal ang 
State statutes in effect in 1914, authorizing the formation of yp. 
incorporated labor unions and recognizing them as existing und, 
such laws.” 
They said (p. 188 of their brief) that they made no clai 


purport to make labor unions subject to suit in all legal proceed 
it did make them subject to suit for the commission of an off 
under that Act. 

They further said that the procedure employed in bringing 
United Mine Workers into court was derived by clear and neces 
implication from the Sherman and Clayton Acts and was that 
scribed by the Arkansas Code “‘permitting one or more partie 


interest and the parties very numerous” (see our p. 543); 
that the Arkansas Code merely applied the long-standing 
in equity cases to cases arising at common law. (See our pp. 
546.) They also said that they did not contend that the judgn 
rendered below was a personal judgment against the indivi 
members of the United Mine Workers of America who were not 
cifically named as defendants. 

There was also a brief filed by amici curi@ who joined in the¢ 
tention that the United Mine Workers of America came within 
definition of ‘‘associations”’ in § 8 of the Sherman Act. 

There is considerable in their brief which would lead one tos 
pose that they believed that a court should, on its own mot 
treat a body of men as a legal unit whenever the court thought m 
desirable; and that, although the common law was to the contt 
they would rejoice to see a, court scrap the common law ont 
matter. 

But the form of their argument was that it would be an unto 
nate result if the labor unions could not be sued, and that it) 
the duty of the court to declare that Congress intended to a¥ 
such an unfortunate result, if any fair construction of the sta 
would permit. ‘‘When we consider the nature of the mischief wa 
the statute aimed to remedy, the comprehensive remedies provid! 
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the fact that an important part of the remedy lay in controlling 
ciations, there is every reason to believe that the words ‘asso- 
ions existing under or authorized by the laws,’ etc. intended to 
ude the ordinary and familiar type of associations of employers 
employees which were largely the cause of that mischief. . 
aptness of the words used by Congress as applied to labor 
ms is emphasized by the extent to which unions have been 
gnized and have received benefits and privileges through federal 
state enactments. These statutes show to what a surprising 
nt unions are ‘associations existing under or authorized by’ 
e and federal laws.” And they, too, cited in their brief a long 
of such statutes. 

he opinion was delivered by Mr. Chief Justice Taft. That 
ion of the opinion in which he considered whether the suit was 
tainable against the United Mine Workers of America has 
oked much discussion. 

e have heard it contended that in the Coronado case the court 
ined to follow the common law, as it had theretofore been, 
respect to the treatment of bodies of men as legal units, and 
it belittled the importance of inquiring whether the legislature 
, or had not, directed that a particular body of men should be 
ted as a legal unit. 

e believe that an adequate examination of the opinion will 
that it does not support this contention. 

tobably the chief source of a misunderstanding of the opinion 
at the learned chief justice reached the conclusion that ‘“‘the 
ns were suable” for reasons independent of the Sherman Act, 
then said (p. 391) that this conclusion was “‘confirmed”’ by 
of the Sherman Act. Because of this some persons have con- 
ed that the learned chief justice said that the unions were 
ble at common law. 

‘he weakness of this contention is that it assumes that the rea- 
s, independent of the Sherman Act, were common law reasons. 
re is no justification for assuming this. There might be reasons 
ependent of the Sherman Act which were mot common law rea- 
s. The probing question is: what were these reasons inde- 
dent of the Sherman Act? That question can only be answered 
perly after a careful examination of the opinion. 

“he learned chief justice put the question whether the union was 
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suable, and then immediately turned to the consideration of f 
statutes other than the Sherman Act. He said (p. 391) that traq 
unions had been recognized as lawful by the Clayton Act; that the 
had been tendered formal incorporation as National Union 
an Act of Congress; that by another Act of Congress a commi 
on industrial relations was created providing that three of the 
missioners should represent organized labor; that the Transp 
tion Act of 1920 recognized labor unions in creation of raj 
boards of adjustment; that another Act of Congress expressh 
empted labor unions from excise taxes; that under the tern 
another Act of Congress periodical publications issued by or 
the auspices of trade unions were admitted into the mails as sec 
class matter; that by another Act of Congress the legality of] 
unions of postal employees was expressly recognized, and 
another Act of Congress no money was to be used from ft 
therein appropriated to prosecute trade unions under the ! 
Trust Act. After reviewing these statutes, he said (p. 391) 
this state of federal legislation, we think that such organizai 
are suable in the federal courts for their acts.” (Italics ours.) 
then said that this conclusion was “confirmed” by § 8 of the § 
man Act. 

The conclusion which was “‘confirmed” by § 8 of the She 
Act was a conclusion that the unions were suable by force of vai 
federal statutes other than the Sherman Act. Reasons indepen 
of the Sherman Act were found by the learned chief justice, 
in the common law, but in other siatutes. 

Note another paragraph in his opinion. He said (p. 385): * 
doubtedly at common law, an unincorporated association of per 
was not recognized as having any other character than a part 
ship in whatever was done, and it could only sue or be sued in 
names of its members, and their liability had to be enforced aga 
each member. [Authorities.] But the growth and necessitie 
these great labor organizations have brought affirmative ! 
recognition of their existence and usefulness and provisions 
their protection, which their members have found necessary. 
right to maintain strikes, when they do not violate law or the 1 
of others, has been declared. The embezzlement of funds by # 
officers has been especially denounced as a crime. The so-Calt 
union label, which is a quasi trade-mark to indicate the origi 
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ufactured product in union labor, has been protected against 
ting and deceptive use by the statutes of most of the States, 
in many States authority to sue to enjoin its use has been con- 
ed on unions. They have been given distinct and separate 
resentation and the right to appear to represent union interests 
tatutory arbitrations, and before official labor boards. We in- 
in the margin an extended reference, furnished by the industry 
ounsel, to legislation of this kind.” (Italics ours.) 

n this paragraph there is nothing to indicate any tendency on 
part of the learned chief justice to belittle the importance of 
uiring whether the legislature nad, or had not, directed that a 
ticular body of men should be treated as a legal unit. His 
ught is clearly to the contrary. 

another paragraph he said (p. 387) that legal recognition of 
unions had come also in the equitable procedure which, adapting 
lf to modern needs, had grown to recognize the need of repre- 
tation by one person of many, too numerous to sue or be sued, 
d this has had its influence upon the law side of litigation, so 
t, out of the very necessities of the existing conditions and the 
er impossibility of doing justice otherwise, the suable character 
such an organization as this has come to be recognized in some 
isdictions, and many suits for and against labor unions are re- 
ted in which no question has been raised as to the right to treat 
m in their closely united action and functions as artificial per- 
s capable of suing and being sued.”’ (Italics ours.) 

his paragraph touches upon a problem similar to a problem 
ich we shall examine at great length in the Book on De Facto 
rporations (pp. 733-754, 797-835). We shall there see that 
ny cases have arisen where there have been dealings between 
litigants on the assumption that a certain body of men was 
egal unit, although the fact was to the contrary, and that fre- 
ently the courts have concluded that justice to the litigants re- 
ired that the same results should be adjudged or decreed as 
uld have been adjudged or decreed if such body of men had 
en a legal unit. 

Similarly, if a suit is brought on the assumption that a certain 
dy of men is a legal unit, although the fact is to the contrary, 
d the litigation has continued for some time, without objection 
mm any litigant, on the assumption that such body of men is a 
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legal unit, some courts on ascertaining the fact neither dismic ie 
suit on their own motion, nor on the objection of a litigant who! 
has unreasonably delayed in raising the objection.”? It js to be: 
noted, however, that the courts are not unanimous on this matter 
and that there are important authorities contra.” 
We think that the paragraph of the opinion in the Corongg, 
case Just quoted shows that the learned chief justice would probabh 
hold that the right of a litigant to show that a body of men, na 
as plaintiff or defendant, is not a legal unit might be lost by ur 
reasonable delay. This might, on the facts of the Coronado ¢ 
have been pertinent with respect to District No. 21, but it 
not pertinent with respect to the United Mine Workers of Amer 
See our p. 656. 
We submit that there is nothing in the opinion which justif 
the conclusion that, if there had been no $8 of the Sherman 
and no other pertinent statutes, the court would nevertheless hi 
sanctioned a suit against the United Mine Workers of America 
Counsel for the plaintiffs below expressly said that they n 
no claim that such a suit could be supported, apart from stat 
(p. 188 of their brief). Bench and bar were agreed that it ce 
not be. There was no talk about this, because there was no ¢ 
agreement about this. : 


Section 8 of the Sherman Act authorized suits against asso¢ 
tions existing under or authorized by federal or state laws. 7 
learned chief justice said, in speaking of § 8 (p. 392): “This Ig 
guage is very broad, and the words given their natural significat 
certainly include labor unions like these. They are, as has be 
abundantly shown, associations existing under the laws of t 


* See Barnes v. Chicago Typographical Union, 232 Ill. 402, 83 N. E. 9 
14 L. R. A. (N. S.) 1150; United Mine Workers v. Cromer, 159 Ky. 605, 1 
S. W. 891; Vegelahn v. Guniner, 167 Mass. 92, 44 N. E. 1077, 35 L. R. Am 
[upon which there is a comment in Pickett v. Walsh, 192 Mass. 572, 590, 
N. E. 753, 761, 6 L. R. A. (N. S.) 1067, 1081, 7 Ann. Cas. 638, 645]; 7 
Molders’ Union v. Allis-Chalmers, 166 Fed. 45,91 C. C. A. 631, 20L. K 
(N. S.) 315. 

** See Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57; Citizens Co. v. Typ 
graphical Union, 187 N. C. 42, 121 S. E. 31; McConnell v. Savings Bank, 1% 


Pa. St. 79, 23 Atl. 347; Light & Power Co. v. Muncey, 33 Texas Civ. APE 
416, 76 S. W. 931. 
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ited States, of the Territories thereof, and of the States of the 
ion.” 

hat was all that was necessary to dispose of the matter. 

ote that the Circuit Court of Appeals rested its decision (our 
. 656, 657) solely on the ground that the union was an “‘associa- 
n” within the meaning of the Sherman Act. 

t was necessary to show not only that the union came within 
scope of the word “association,” but also that it existed under 
was authorized by federal or state laws. Other statutes than 
Sherman Act were pertinent in this connection. But why the 
red chief justice considered the other federal statutes before 
considered § 8 of the Sherman Act, and based his conclusion 
arily on the other statutes, may always be matter of conjecture. 
n the later case of Hecht v. Malley, the Supreme Court re- 
ed to the Coronado case and summarized as follows: ‘‘ Unincor- 
ated labor unions were held to be ‘associations’ within the 
aning of the Anti-Trust law.” 


subordinate question remains for consideration. What is the 
per procedure in a suit brought under the Sherman Act against, 
, ‘United Mine Workers of America ”’ ? 
the Coronado case, counsel for the plaintiffs had sought to 
g the defendants within the jurisdiction of the court by pro- 
ding against them in a manner authorized by the provisions of 
Arkansas Code, which permitted ‘‘one or more parties to be 
d for all where the question is one of common or general interest 
the parties are very numerous”’ (see our p. 660). It is to be 
ted that § 1537 of the Compiled Statutes of the United States 
914 of the Revised Statutes) provides that the practice, plead- 
s, and forms and modes of proceeding in civil causes, other than 
ity and admiralty causes, in federal courts shall conform, ‘‘as 
iH as may be,” to the practice, pleadings, and forms and modes of 
ceeding existing at the time in like causes in the courts of record 
the State within which such district courts are held, any rule of 
urt to the contrary notwithstanding. 
Counsel for the plaintiffs said that they did not contend that the 
igment was a personal judgment against the individual members 
the United Mine Workers of America who were not specifically 
4 265 U.S. 144, 157, 44 Sup. Ct. 462, 467, 68 L. Ed. 949, 958, 
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named as defendants. We understand counsel to have proceeded « 
on the conception that the plaintifis were suing a large number of: 
human beings, described by a common name, and brought wi 
the jurisdiction of the court by serving some, who were the repre. ; 
sentatives of those not served, so far (but so far only) as their inte, 
ests in union property were concerned. 
Their conception of the statute was like the conception of I 
Macnaghten and Lord Lindley (our pp. 649-652) of the statute 
in the Taff Vale case. They thought of the proceeding as @ 
against representative parties in a form authorized by statute. 
We submit that this procedure was the proper procedure. ] 
plain enough that Congress intended that the injured party sho 
have a way of reaching association funds. Now if the statut 
construed as authorizing a plaintiff having a claim against 
members of a labor union to bring suit against them, describi 
them by their union name, and bringing them all within the ju 
diction of the court by serving some who shall be the representati 
of those not served so far (but so far only) as their interests in 
property are concerned, this intent will be accomplished. 
It may be urged that the statute should be construed to autho! 
suit against the union, as a legal unit. But, if it is so construed, 
‘encounter the obstacle that we have already noticed in consider 
those portions of the Bankruptcy Act which deal with ordin 
partnerships or “unincorporated companies” (pp. 276-279, a 
570-573), and in considering federal statutes relating to the ta 
tion of joint-stock companies and associations (pp. 587-589, 
592-597). The federal and the state laws will not harmonize if 
federal statute is so interpreted. Under such interpretation, jut 
ment is obtained in the federal court against the United 
Workers of America, which is regarded for the purposes of th 


of America is not a legal unit; the assets which the plaintiff W 
want to reach will be owned by the various members, or by trust 
for them; and therefore under state laws there will be no proper 
out of which the judgment can be satisfied. The judgment can i 
be made to function by a transmutation of the assets of them, t 
members, into the assets of it, the union; for, we submit, (1) it 
for the several states to regulate the ownership of property withi 
their bounds; and (2) it is inadmissible to satisfy a jud el 
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ainst one legal unit out of the property of different legal units. 
ee p. 256 and pp. 587, 588.) 


We have heard the contention made that, even where there is no 
tutory authority therefor, a court may properly treat a body of 
en as a legal unit where it is to the disadvantage of the men to be 
eated as members of a legal unit; and that therefore the court 
ight, without statutory authority therefor, have allowed the 
aintifis in the Coronado case to treat the United Mine Workers 
America as a legal unit. 
If the law as to the treatment of bodies of men as legal units 
re res integra, such contention would merit careful consideration. 
ackstone’s statement (pp. 9, 10) was not mere dogma. It was 
sed upon a reason, to wit, that for a body of men to be treated 
a legal unit is a privilege, a franchise, resulting in various advan- 
ges, and that it is for the sovereign, and the sovereign alone, to 
ant this privilege or franchise. 
But the matter is anything but res integra. The courts have so 
peatedly dealt with the question whether a body of men was to be 
eated as a legal unit, without reference to the question whether 
would be an advantage or a disadvantage to the associates, that 
e principle of stare decisis has, we think, become applicable. 
Moreover, the legislatures have frequently extended relief to 
rsons having claims against unincorporated associates (see our 
. 542-559), and a review of the statutes shows, we think, that 
e legislatures intend to keep in their own hands the grant of such 
lief. If such is the legislative intent, that is decisive against 
e court’s giving such relief, where the legislature has refrained 
om so doing. 


Brief reference may be made to some further authorities relating 
) unincorporated labor unions. 

At the common law, a suit cannot be maintained against an 
nincorporated labor union as a party defendant (at least, if ob- 
sction to such a suit is seasonably made). This is established by 
umerous decisions. See Baskins v. United Mine Workers of 
{merica; ®° District No. 21 United Mine Workers of America Vv. 
25 150 Ark. 398, 234 S. W. 464. 
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Bourland;*® Grand International Brotherhood of Locomotive 
gineers v. Green; ™ Cahill v. Plumbers Local 93; * Karges Furnityye - 
Co. v. Amalgamated Woodworkers Union;* Pickett v. Walsh:® 
St. Paul Typothete v. St. Paul Bookbinders’ Union; *' Vance y. , 
Ginley; *” Tucker v. Eatough;** Citizens Co. v. Typograp) 
Union; *4 West v. Baltimore & O. Ry. Co.; *° American Steel & J 
Co. v. Wire Drawers’, etc., Unions.® (See also Irving v. J 
District Council,*” in which it was held that an unincorpore 
labor union is not a citizen within the jurisdictional rule of 
federal courts.) 
Conversely, a suit cannot be maintained by an unincorpora 
labor union as a party plaintiff.* 
There have been numerous suits in equity by or against 
members of labor unions where, the number being large, the co 
has allowed some to sue or be sued as the representatives of al 
This is simply an application of the principle of representati 
parties in equity which we have seen (pp. 42, 43) was establish 
at an early date. 


8 169 Ark. 796, 277 S. W. 546. 

7 206 Ala. 196, 89 So. 435. 

%8 238 Ill. App. 123. 

79 165 Ind. 421, 75 N. E. 877, 2 L. R. A (N. S.) 788, 6 Ann. Cas. 829. 

192 Mass. 572, 589, 78 N. E. 753, 760, 6 L. R. A. (N. S.) 1067, 8 
7 Ann. Cas. 638, 645. 

3194 Minn. 351, 102 N. W. 725, 3 Ann. Cas. 695. 

32 39 Mont. 46, 101 Pac. 247. 

48 186 IN. (C, 505, 120'S. f. 57- 

187 N.C; AZ, AOS. E, Si. 

% 137 S. E. (W. Va.) 654. 

% 90 Fed. 598. 

7 180 Fed. 896. As to the jurisdictional rule, see our p. 517. : 

* United Brotherhood v. Kennedy, XIII Del. Ch. Rep. 106, 115 Atl. 58 
Mayer v. Journeymen Stonecutters Ass’n, 47 N. J. Eq. 519, 520, 20 Atl. 49 
See also Schools v. Matthewman, 27 Hawaii, 830 (note that this court, in speak 
ing of the Coronado case, summarized it by saying that it held that lab 
unions were associations within the meaning of the Sherman Act); Has 
v. American Railway Express Co., 244 Mass. 248, 138 N. E. 323, our p. 46. 

% See Guilfoil v. Arthur, 158 lL 600, 41 N. E. 1009 (suing); Reynold 
Davis, 198 Mass. 294, 300, 84 N. E. 457, 459,17 L. R. A. (N. S.) 162, 170 (stat 
ing the proper procedure when members are sued); Hillenbrand v. Trad 
Council, 14 Ohio Dec. N. P. 628, and cases cited; Statler Co. v. Employees 
Alliance, 19 Ohio N. P. (N. S.) 375. 
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But it is no more permissible in equity than at the common law 
bring a suit against an unincorporated labor union as a legal 
t.° Equity differs from the common law only in that it may be 
cient to have before the court only some of those who would have 
necessary parties if the proceeding had been at common law. 

We have found no authority that the equitable procedure of 
presentative parties is applicable to actions at law in the absence 
a statute. In Pickett v. Walsh," the court said (p. 589): ‘The 
aintifis have undertaken to make three unincorporated labor 
ions parties defendant. That is an impossibility. There is no 
ch entity known to the law as an unincorporated association, and 
msequently it can not be made a party defendant.... At 
, if the objection is properly taken, every member of an un- 
corporated association must be joined as a party defendant. 
equity, if the members are numerous, a number of members may 
made parties defendant as representatives of the class.”’ 

In England the principle of representative suits had, before the 
if Vale case, been extended by the Judicature Act to proceedings 
law. (See the opinion of Lord Lindley at our pp. 650, 651.) And 
this country in many states thére are common-interest statutes, 
d we believe that in a majority of the states which have such 
tutes they are applicable to proceedings at law. (See our pp. 
546.) This is important. If there is such a statute, and it is 
plicable to proceedings at law, then of course it is applicable to a 
it against the members of a labor union.*? 


40 Karges Furniture Co. v. Amalgamated Union, 165 Ind. 421, 75 N. E. 877, 
.R. A. (N. S.) 788, 6 Ann. Cas. 829; Pickett v. Walsh, 192 Mass. 572, 589, 
B E. 753, 760, 6 L. R. A. (N. S.) 1067, 1081, 7 Ann. Cas. 638, 645; Citizens 
). v. Typographical Union, 187 N. C. 42, 121 S. E. 31; American Steel & Wire 
.v. Wire Drawers, etc., Unions, 90 Fed. 598. 
41192 Mass. 572, 78 N. E. 753, 6L. R. A. (N. S.) 1067, 7 Ann. Cas. 638. 
4 Branson v. The Industrial Workers of the World, 30 Nev. 270, 95 Pac. 
4, our p. 545. See also St. Germain v. Bakery &c. Union, 97 Wash. 282, 
14, 166 Pac. 665, 669, L. R. A. 1917 F. 824, 830. 
Note also that the common-name statute has heen held applicable to such 
suit. Armstrong v. Superior Court, 173 Cal. 341, 159 Pac. 1176; Fitzpatrick 
International Typographical Union, 149 Minn. 401, 184 N. W. 17. 
Note also statutes (other than common-interest statutes) which are cited 
Chapter VI of Book II, pp. 542-559. 


CHAPTER X 


THE EFFECT OF THE PRIVILEGES AND IMMUNITIES 
CLAUSE IN THE FEDERAL CONSTITUTION UP 
MEMBERS OF JOINT-STOCK COMPANIES AND BUsg 
NESS TRUSTS 


In considering Liverpool Insurance Co. v. Massachusetts ,! we ke 
two questions distinct: first, whether the company was “‘incorp 
rated”’ within the meaning of the Massachusetts taxing statu 
second, whether, even if it were not, the tax was nevertheless vali 

We consider now the second question. Some of the human bein 
who were doing business under the name of the Liverpool Insuran 
Company were citizens of Great Britain, and some of them we 
citizens of New York. And the argument was made that the pr 
visions of the British treaty and of the federal Constitution pr 
tected them from taxation at a higher rate than that imposed up 
Massachusetts companies. 

We restate the provisions of the British treaty upon whic 
counsel relied: ‘‘ There shall be between the territories of the Unit 
States of America, and all the territories of His Britannick majest 
in Europe, a reciprocal liberty of commerce. The inhabitants 
the two countries, respectively, shall have liberty freely and 
curely to come with their ships and cargoes to all places, port 
and rivers, in the territories aforesaid, to which other foreigners at 
permitted to come, to enter into the same, and to remain and resid 
in any parts of the said territories, respectively; also to hire ¢ 


their commerce, but subject always to the laws and statutes 0 
the two countries, respectively.” ” 
The natural construction of this provision is, we submit, that itt 
concerned with the importation and exportation of goods, am 
matters incidental thereto. The claim that “commerce” includet 
10 Wall. (U. S.) 566, 19 L. Ed. 1029, our pp. 418-425. 
28 Stat. 228, 361. 
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conduct of an insurance business was an unduly large claim. 
. Justice Bradley disposed of such claim in these words: “It 
d not have been the intent of the treaty of 1815 to prevent the 
tes from imposing taxes or license laws upon either British 
rations or joint-stock companies desiring to establish banking 
insurance business therein.’’ * 

he Supreme Court of the United States had already held, in 
ul v. Virginia,* that the issue of policies of insurance by a New 
rk corporation to citizens of Virginia did not come within the 
pe of interstate commerce. In that case the court said (p. 183): 
he defect of the argument lies in the character of their business. 
ing a policy of insurance is not a transaction of commerce. 
These contracts are not articles of commerce in any proper 
ing of the word.” 

f insurance did not come within the scope of commerce between 
states, under the terms of the federal Constitution, there would 
to be no reason for holding that insurance came within the 
e of commerce under the terms of the British treaty. 

New York Life Insurance Co. v. Cravens,® the court said (p. 
): “That the business of fire insurance is not interstate com- 
ce is decided in Paul v. Virginia, 8 Wall. 168; Liverpool Ins. Co. 
ass., 10 Wall. 566” [and another authority]. 

e€ pass now to the argument based on the privileges and im- 
ities clause of the federal Constitution. The clause declares 
t: ‘The citizens of each state shall be entitled to all the privi- 
s and immunities of citizens in the several states.’’® (Italics 
s.) There is no limiting word like “commerce.” Whether 
rance was or was not commerce became immaterial. And 
nsel contended that citizens of New York had the right to carry 
the insurance business in Massachusetts without being sub- 
ted to more onerous taxation than that imposed on Massachu- 
S citizens. 

But a pronounced weakness of that argument, as applied to the 
verpool Insurance Company, lay in the fact that the New York 
izens were only a part, and a minor part at that, of the members. 


10 Wall. (U. S.) 566, 577, 19 L. Ed. 1029, 1033. 
8 Wall. (U. S.) 168, 19 L. Ed. 357. 

178 U. S. 389, 20 Sup. Ct. 962, 44 L. Ed. 1116. 
Article IV, § 2. 


672 CORPORATE ADVANTAGES WITHOUT INCORPORATIO} 


They were the tail of the kite. And it was not reasonable to q 
that all the members should be protected from the taxation j 
question on the ground that a minor part of them were entitled to; 
such protection. Mr. Justice Bradley disposed of the claim based: 
on the federal Constitution in these words: “And certainly these; 
companies can not be exempted from such laws on the ground tha; 
citizens of other States have chosen to take some of their shares,” 

The Massachusetts court said that the defendants, being per 
mitted by the comity of Massachusetts laws to exercise their fy 
tions therein, could ‘‘claim no exemption from regulations ap 
priate to their collective action on account of the citizenship 
nationality of their individual members.” ® 


When the second question (p. 670) is faced, and we inqu 
whether, even if the Liverpool Insurance Company were not 
corporated”” within the meaning of the Massachusetts tax 
statute, the tax was nevertheless valid, it would seem to be qu 
clear that it was valid. The action of the Supreme Court, in oj 
riding the construction given to the Massachusetts taxing stat 
by the highest Massachusetts court and adopting another const 
tion, was not fruitful of any result other than that which would ha 
been reached if it had accepted the Massachusetts construction 
decisive. 


We turn now to consider the effect of the privileges and imm 
nities clause in cases where the members of the joint-stock co 
panies or business trusts are all citizens of some state in the Uni 
States. 

The reader will recall that in Bank of United States v. Deveath 
the Supreme Court of the United States considered the effect of # 
constitutional provision giving the federal courts jurisdiction 
controversies between citizens of different states, and conclude 
that, in interpreting this provision, a suit brought in the name 
the corporation should be treated as being the suit of them, t 
shareholders, and not of it, the corporation. 

710 Wall. (U. S.) 566, 577, 19 L. Ed. 1029, 1033. 


8100 Mass. 531, 540. 
*5 Cranch (U. S.), 61, 3 L. Ed. 38, our p. 517, 
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Bank of Augusta v. Earle the argument was made that, on 
reasoning, when the shareholders of a corporation are citi- 
of other states the corporation is entitled to the protection 
e privileges and immunities clause. 
ut the court declined to follow the analogy. It said (pp. 586, 
): “It is true that in the case referred to, this Court decided that 
question of jurisdiction they might look to the character of the 
sons composing a corporation; and if it appeared that they were 
zens of another state, and the fact was set forth by proper 
rments, the corporation might sue in its corporate name in the 
f Of the United States. . ... 
But the principle has never been extended any farther than it 
carried in that case; and has never been supposed to extend to 
tracts made by a corporation; especially in another sovereignty. 
t were held to embrace contracts, and that the members of a 
oration were to be regarded as individuals carrying on business 
eir corporate name, and therefore entitled to the privileges of 
ens in matters of contract, it is very clear that they must at the 
e time take upon themselves the liabilities of citizens, and be 
d by their contracts in like manner. The result of this would 
o make a corporation a mere partnership in business, in which 
stockholder would be liable to the whole extent of his property 
the debts of the corporation; and he might be sued for them, 
y state in which he might happen to be found. 
The clause of the Constitution referred to certainly never in- 
ded to give to the citizens of each state the privileges of citizens 
e several states, and at the same time to exempt them from the 
ilities which the exercise of such privileges would bring upon 
ividuals who were citizens of the state. This would be to give 
zens of other states far higher and greater privileges than are 
oyed by the citizens of the state itself. Besides, it would de- 
e every state of all control over the extent of corporate fran- 
i. proper to be granted in the state; and corporations would be 
irtered in one, to carry on their operations in another. It is 
\0ssible upon any sound principle to give such a construction 
the article in question. 
“Whenever a corporation makes a contract, it is the contract 
the legal entity; of the artificial being created by the charter; 
13 Pet. (U. S.) 519, 10 L. Ed. 274. 
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and not the contract of the individual members. The only righ 
can claim are the rights which are given to it in that character, ap 
not the rights which belong to its members as citizens of a state” 
Under this decision, the shareholders of a corporation were nx 
permitted to enter a state on the ground that it was they, the 
shareholders, who desired to enter, and then claim that the con 
tracts made in the state were not the contracts of them, the sh 
holders, but of a legal unit, the corporation, which had capa 
to incur obligations distinct from their obligations. 
We submit that the creation of a corporation is ordinarily equ 
lent to a grant of a franchise to certain human beings. The frane 
is that they are given control of a legal unit which has capacity 
acquire and incur rights and obligations which are distinct fi 
their rights and obligations. To say that a corporation is creg 
and to say that the corporate franchise is given to certain hur 
beings is ordinarily to express the same thought in two differ 
ways. Under the decision of Bank of Augusta v. Earle, hu 
beings who receive the corporate franchise in one state can 
because of the privileges and immunities clause, exercise § 
franchise in another state against its will. One state can not f 
ject its franchises and make them efficacious in another § 
against its will, 
Now let us assume that a business trust is formed in state 
by citizens thereof; that the agreements are moulded so as to y 
as near as may be the advantages which would have been obta 
by compliance with the corporation laws of that state; and t 
the courts of that state sanction such an organization and { 
effect to such agreements. The trustees then propose to do Di 
ness in state B. That state has made certain requirements 1 
respect to the doing of business within its borders by foreign cd 
rations which are valid under the decision of Bank of Augusta 
Earle (p. 673). Does the privileges and immunities clause bl 
state B from making those requirements applicable also in | 
case of this business trust? 
It is plain that the trustees and beneficiaries can not require t 
the courts of state B should give the same effect to their agreeme 
as is given in state A; there can be no projection of home advan al 
into another state against its will. But are the members entitled? 
come in as so many citizens, taking their chance as to what off 
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courts of state B will give to their agreements? Or will the fact 
t the persons interested in the business trust have tried to imi- 
e a corporation as near as may be, so far as obtaining corporate 
antages is concerned, justify the second state in dealing with 
in the same manner that it may deal with a foreign corpora- 
? This is a question which goes beyond the question decided in 
k of Augusta v. Earle. 

Hemphill v. Orloff," the Supreme Court of the United States 
rmed the judgment of the Supreme Court of Michigan which 
that, as a prerequisite to doing business in that state, a business 
st formed in Massachusetts must comply with the Michigan 
utes regulating the admission of foreign corporations to that 
ilege. 

he Michigan statutes provided that no foreign corporation 
uld carry on business in the state until it had procured a cer- 
ate of authority for that purpose from the secretary of state. 
obtain this authority it had to file evidence of appointment of 
gent in Michigan to accept service on behalf of the corporation, 
a specified tax, and file a statement showing certain facts about 
usiness and assets. The statutes further provided as follows: 
No foreign corporation, subject to the provisions of this act, 
1 be capable of making a valid contract in this state until it 
ll have fully complied with the requirements of this act, and at 
time holds an unrevoked certificate to that effect from the 
etary of state.” 

The term ‘corporations’ as used in this act shall be construed 
clude all associations, partnership associations and joint stock 
panies having any of the powers or privileges of corporations, 
possessed by individuals or partnerships, under whatever term 
esignation they may be defined and known in the state where 
anized.” 

he defendant executed in Detroit her promissory note payable 
the Commercial Investment Trust, or order. Hemphill, who 
S vice-president of this Trust and acting for it, sued her upon this 
e. She defended upon the ground, among others, that the payee 
s a foreign corporation within the meaning of the Michigan 
tutes; that it had not complied therewith; and, consequently, 


| 238 Mich. 508, 213 N. W. 867, aff’d 48 Sup. Ct. 577. 
? Compiled Laws, 1915, §§ 9063, 9064, 9065, 9067, 9071. 
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that it could not maintain the action. There had been no attemps 
by the persons interested in the Trust to comply with the Mich 3 ; 
statutes relating to foreign corporations. 
The Commercial Investment Trust was a business trust organize 
in Massachusetts. The provisions in the declaration of trust Wer 
similar to those with which the reader is already familiar (pp. 352 
354, 383-400). They were so moulded as to give as near as might 
be all the corporate advantages specified at our pp. 17-28, includin 
exemption of the trustees and shareholders from personal liak 
Creditors were to have only a right to be paid out of trust a 
The court quoted the provision of the Massachusetts sta 
as to suits against voluntary associations (see our pp. 554, 55§ 
It also said: ‘‘The Massachusetts courts give effect to ag 
ments like the one here described, recognize the entity of ass 
tions organized thereunder, and hold both trustees and sharehol 
exempt from personal liability. See Hussey v. Arnold, 185 Mass. 
[our p. 856]; Williams v. Milton, 215 Mass. 1, and cases cited 
p. 373]; Frost v. Thompson, 219 Mass. 360 [our p. 376]... 
“Tt is settled doctrine that a corporation organized under 
laws of one state may not carry on local business within a 
without the latter’s permission, either express or implied. A 
poration is not a mere collection of individuals capable of clait 
all benefits assured them by section 2, article 4, of the Constituti 
The court then quoted from Bank of Augusta v. Earle * (see 
pp. 673, 674), and said: ‘Obviously the trust here involved, is a¢ 
ture of local law which demands the privilege of carrying on busi 
in Michigan as an association—an entity—clothed with pea 
rights and privileges under a deed of settlement undertak 
exempt all of the associates from personal liability. As in the ¢ 
of a corporation and for the same general reasons it can not 
upon rights guaranteed to the individuals. 
“Whether a given association is called a corporation, part 
ship, or trust, is not the essential factor in determining the 
of a state concerning it. The real nature of the organization ™ 
be considered. If clothed with the ordinary functions and at 
butes of a corporation, it is subject to similar treatment. This) 
distinctly pointed out in Oliver v. The Liverpool & London Life 
Fire Ins. Co., 100 Mass. 531 [our pp. 412-418], affirmed here 9 
#13: Pet. (U. S.) 519, 10 L, Bd, 274, 


ig 
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. Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566 [our pp. 418- 
]. See also Flint v. Stone-Tracy Co., 220 U.S. 107, 162; Hecht v. 
, 265 U.S. 144 [our pp. 583-589]; Burk-Waggoner Oil Assn. v. 
pkins, 269 U. S. 110 [our pp. 589-597]; Hamilton v. Young, 
Kan. 128 [our pp. 533, 534, 863]; Weber Engine Co. v. Alter, 120 
. 557 [our pp. 534, 535]; State v. Hinkle, 126 Wash. 581 [our 
36]; State v. Paine, 137 Wash. 566 [our p. 537].” 
he court’s reasoning, in a word, was that a foreign corporation 
s not entitled to the protection of the privileges and immunities 
use, and that the trust was a business organization which was 
ilar to a corporation and therefore subject to similar treatment. 
he question before the court in this case was different from the 
tion before the court in the Liverpool Insurance Company case 
ch we considered at length at pp. 418-425. 
that case, the question was as to the scope of the term ‘‘in- 
rated company” as used in a Massachusetts taxing statute. 
t was a state question and the construction of the statute made 
the court of last resort in Massachusetts ought, we submit, to 
e been accepted by the federal court as decisive. But in Hemp- 
v. Orloff the question before the court was a federal one. The 
rt had a free hand in construing the word ‘“‘citizen” as used in 
rovision in the federal Constitution. 
ow the court had already decided that “citizen” as used in 
t provision did mot include a corporation. That was treated 
settled law. The court showed no disposition to unsettle the 
on that point, but, on the contrary, showed a disposition to 
tress its former decision. If entrance should be denied to cor- 
ations, then entrance ought to be denied to members of business 
anizations who had not complied with the laws for the forma- 
of corporations but who had moulded their plan of organization 
as to assimilate their position, as nearly as might be, to the posi- 
n of shareholders in a corporation and thus to obtain all the 
rporate advantages without incorporation. If this constitutional 
ovision was not intended to protect corporations, it was not in- 
ided to protect the simulators of corporations. 
We regard this decision as further evidence of the growing reluc- 
ace on the part of at least many courts to give aid and comfort 
persons who seek to obtain the corporate advantages, including 
e main corporate advantage of limitation or elimination of lia- 
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bility, without complying with the corporation laws. If the decisio, 
had been otherwise, persons who sought to obtain the corporate ada 
vantages without incorporation would have had an advantage: 
so far as doing business in states other than the home state, overs 
persons who had complied with the corporation laws. Non-comph 
ance with corporation laws would have been encouraged. (Cf. p.500 


It remains to consider what the law will probably be as to other: 
business organizations which resemble a corporation somew 
but not so closely as did the Commercial Investment Trust. 

First of all, let us consider whether the decision in Hemphil 
Orloff would probably have been the same, even if the statute 
Massachusetts authorizing suits against voluntary associations | 
not been enacted. 

The Michigan courts have ascribed an effect to this statute m 
greater than we believe to be justified. In Forgan v. Mackie,M 
action for breach of contract was commenced under the title “Ce 
mercial Acceptance Trust, trustee under the laws of the State 
Massachusetts, plaintiff, v.O. Mowat Mackie, defendant.” 
an order was made on motion of counsel for the complaining pai 
or parties that David R. Forgan and eight other individu 
“trustees, doing business under the firm name and style of Co 
mercial Acceptance Trust, may be and are hereby joined as part 
plaintiff in the above entitled cause.” Still later, an order W 
made discontinuing “the cause of the Commercial Accepta 
Trust, trustee under the laws of the State of Massachusetts,” } 
retaining ‘the cause of David R. Forgan and eight others, ¥ 
are described in the declaration, doing business under the style a 
firm name of Commercial Acceptance Trust.” 

The court held that the Commercial Acceptance Trust was 
legal unit, that the contract right in question was vested in it, ar 
that when it withdrew and discontinued the case, there was no 0 
before the court who was entitled to sue on the contract. 

Counsel had brought suit in the name of the business trus 
Then, apparently, they thought that the business trust was not 
legal unit and that the suit should have been brought in the nam 
of the nine individuals who were trustees, and they had those nil 
joined as plaintiffs. But they did not leave it at that, but tidied u 

14232 Mich. 476, 205 N. W. 600. 
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having a discontinuance by the Commercial Acceptance Trust. 
d now the court tells them that they were right in the first place, 
at the business trust is a legal unit and that the contract right is 
sted in it. 

The court spoke (p. 483) of the business trust as ‘‘that legal 
tity”; and said (p. 484): “This voluntary association organized 
Boston, under written articles of agreement and declaration of 
st was admittedly what is known as a Massachusetts common- 
trust, that State having enacted legislation expressly pertaining to 
recognizing such legal entities.” (Italics ours.) 

Now it is true that the Massachusetts courts go far in sanctioning 
eements designed to give corporate advantages without incor- 
ration (our pp. 373-377, 393-396), but there is very little leg- 
ation in Massachusetts “expressly pertaining to and recogniz- 
such legal entities.” 

We presume the Michigan court in making this statement relied 
on section 6 of Chapter 182 of the General Laws, 1921, which is 
en in full at our pp. 554-555. 

With respect to this statute it is to be noted, in the first place, 
at the Supreme Judicial Court of Massachusetts has held that it 
plies only to cases where persons are “associated,” ' and business 
sts are today usually drawn so that the beneficiaries are noi 
ssociated.”’ (For the reason why they are so drawn, see our 
382.) The statute has therefore a much narrower scope than 
me courts, other than the Massachusetts court, apparently 
ought that it had. 

It is to be noted, in the second place, that the statute certainly 
es not recognize the association as a legal unit for all purposes. 
e think the effect of the statute is like the effect of the Iowa and 
ebraska statutes relating to ordinary partnerships (pp. 264, 266, 
BY). It permits a creditor for purposes of suit to treat the associa- 
on as a legal unit, and the statute will be made to function by the 
ecessary transmutation of rights and obligations (see pp. 257-259). 
‘ut the remedy provided by the statute is cumulative only. The 
asic principle continues to be that the rights and obligations 
cquired or incurred in the conduct of the business are the rights 
nd obligations of human beings, and not of the trust as a legal unit. 
16 Bouchard v. First People’s Trust, 253 Mass. 351, 148 N. E. 895, our 
HdD0. 
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In Forgan v. Mackie (p. 678) the Michigan court dealt with 
the case as though there was Massachusetts legislation which wags. 
akin to the partnership association legislation which Pennsylvania ; 
initiated (pp. 511-514), and which Michigan itself had folloy 13 
(p. 523). In Michigan it is clear that such a partnership association + 
is a legal unit. (See cases cited in note 44 at p. 525.) The Michigan ; 
court was therefore familiar with the idea that a body of men 
be a legal unit through legislative action, even though the legislature ¢ 
has called it by some name other than that of corporation. 
may tend to explain the view which that court took of the Mas 
chusetts legislation. 

Now if the Massachusetts legislation were akin to the partn 
ship association legislation of Pennsylvania and Michigan, th 
the decision by the Supreme Court of the United States in Hemp) 
v. Orloff would be decisive only of cases where the legislature of th 
home state had treated a body of men as a legal unit for all purpos 
while engaged in the conduct of a specified business, but had se 
fit to call that legal unit by some name other than that of corpo 
tion. 

But we submit that the Massachusetts legislation is not ak 
to the Pennsylvania or the Michigan legislation. And there 
certainly nothing in the opinion of the Supreme Court of the Unite 
States to indicate that that court thought that it was. The cou 
quoted the statute, but did no more. It made no comment upé 
it, and predicated no result from it. To what extent, if any, 
influenced the court is matter of conjecture, but certainly t 
decision did not turn chiefly upon the Massachusetts statute. 

We believe that Hemphill v. Orloff will probably be followed i 
cases where there is no such statute as the Massachusetts statut 
We believe that the decision is of far-reaching importance, and thi 
it will probably be followed wherever the human beings who wi 
reap the profits of a business seek as a regular business practice t 
obtain the main corporate advantage of limitation or elimination ¢ 
liability without incorporation. We believe that the Supreme Cour 
of the United States is not going to let business associates make 
themselves as like as may be to the shareholders of a corporatiol 
without complying with the corporation laws, and then, when ¥ 
comes to the privileges and immunities clause, win an advantage 

over those who have complied with the corporation laws on tht 
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ound that they are not like, but unlike, the shareholders of a 
rporation. 


To inquire whether the decision in Hemphill v. Orloff will be 
llowed where the associates have not attempted to obtain the 
ain corporate advantage of limitation or elimination of liability, 
t have only sought to obtain without incorporation some minor 
vantage of incorporation, such as transferability of shares, is to 
sh further into the field of conjecture than we are ready to go. 

We will close the chapter by stating a case decided by a state 
urt in which the privileges and immunities clause was held to 
ply to business associates, even though they were not members 
an ordinary partnership. (As to members of an ordinary partner- 
ip, see Flexner v. Farson ® at our p. 179.) 

In State ex rel. Hoadley v. Bd. Insur. Comm’rs," the Florida 
tute in question required that insurers “not of this State” 
ould be possessed of at least one hundred and fifty thousand 
llars’ worth of specified securities; and there was no like require- 
nt with respect to insurers who were citizens of Florida. 
Citizens of New York carried on the business of underwriting 
urance under the style of the South and North American Lloyds 
the City of New York, in the manner of the ancient Lloyds; each 
derwriter was liable for a specified part, but a specified part only, 
any amount underwritten, and was not even secondarily liable for 
y part underwritten by any other underwriter. They sought a 
tificate of authority to do business in Florida, without comply- 
with the requirement as to securities. And the Supreme Court 
Florida held that they were entitled to it. 

The alternative writ alleged that relators were citizens and resi- 
nts of the state of New York and were unincorporated, and that 
ir association existed by voluntary agreement among themselves, 
thout a charter from any state or foreign power. The court 
id (p. 574) that the motion to quash, being in the nature of a 
murrer, admitted the statements of the writ to be true, “and, 
is being so, we can not consider relators as existing in a corporate 
‘quasi corporate capacity.’ 

The court then said (p. 574) that the sole question was whether 


8 248 U.S. 289, 39 Sup. Ct. 97, 63 L. Ed. 250. 
7 37 Fla. 564, 20 So. 772, 33 L. R. A. 288. 
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the legislature could “prescribe discriminating conditions upon 
citizens of other States doing an insurance business in this State 
not imposed upon citizens here engaging in the same kind of busi- 
ness.” It held that the privileges and immunities clause of the 
federal Constitution prevented this; and that therefore Lloyds 
were entitled to a certificate of authority without showing an in- 
vestment of one hundred and fifty thousand dollars in the specified 
securities. 


BOOK III 
DE FACTO CORPORATIONS 


CHAPTER I 
PRELIMINARY 


It is futile to talk about the law of ‘‘de facto corporations’”’ with- 
out defining the meaning or meanings in which that expression is 
used. Unless guided by definitions of the expression, one is soon 
lost in a maze of cases. The fact is that courts have used the ex- 
pression in at least half a dozen different meanings; and, unless that 
fact is appreciated, the cases can not be understood. 


The earliest instance of the use of the expression which we have 
noticed was in Shepheard on Corporations (1659). The learned 
author said (p. 45): “If they can find no Record for it, but de facto, 
they have a Corporation, and hold it by Prescription.” 

Now in England there was no doubt that a corporation could 
arise by prescription.'_ From the assumption of incorporation by a 
body of men, continued over a long period of time without challenge 
from the Sovereign, the law presumed that a charter of incorpora- 
tion had been granted, and that this had been lost or destroyed; 
and Shepheard thought of a corporation by prescription as a de 
facto corporation. 


1 Blackstone said (1 Comm., p. 473): “Another method of implication, 
whereby the king’s consent is presumed, is as to all corporations by prescrip- 
tion, such as the city of London, and many others, which have existed as corpo- 
rations, time whereof the memory of man runneth not to the contrary; and 
therefore are looked upon in law to be well created. For though the members 
thereof can show no legal charter of incorporation, yet in cases of such high 
antiquity the law presumes there once was one, and that, by the variety of acci- 
dents which a length of time may produce, the charter is lost or destroyed.” 

As to corporations by prescription in this country, see Robie v. Sedgwick, 35 
Barb. (N. Y.) 319, 326. 

683 
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It is to be noted that the expression used in this meaning carried 
no connotation of inferiority. A corporation by prescription was a 
corporation in as good standing as a corporation the charter of 
which could be produced. A de facto corporation in this meaning 
was one species of the corporations that were good against the world, 
the Sovereign not excepted. 

Another meaning in which the expression has been used is that 
of an active corporation,—one that is in fact possessed of assets and 
is conducting a business. Thus in Sweeney v. O’Brien Mining Co.” 
(1916), the court was dealing with a case where one corporation had 
transferred its assets to another, and it said (p. 146): ‘‘The con- 
tinuance of the first company as a corporation de jure after it had 
ceased to exist as a corporation de facto constitutes no barrier to a 
suit by creditors to enforce their claims against its property in the 
hands of its successor.” 

The use of the expression in this sense not only has no connota- 
tion of inferiority, but it has a connotation of superiority. It is 
used to indicate a corporation which is an active factor in the busi- 
ness world. 

Usually, however, the expression ‘‘de facto corporation”’ is con- 
trasted with the expression “‘de jure corporation,” and is used with a 
connotation of inferiority. Usually, the courts speak of a de jure 
corporation as a corporation which is good against the world,—which 
can successfully resist attack even by the State in a quo warranio or 
similar proceeding, and they speak of a de facto corporation as 
something inferior to a de jure corporation. 

It is of the first importance to realize that, even when the expression 
has a connotation of inferiority, it is used in at least three different 
meanings. ‘This is the chief source of the confusion which exists in 
the law relating to de facto corporations. There is, indeed, some 
real conflict in the decisions, but we think the extent of the real 
conflict is not large. Most of the conflict is only a seeming conflict, 
and is due to the fact that the expression is used by different courts 
with different meanings. 

The most important of the meanings of the expression when it 
carries a connotation of inferiority are three in number. As an 
aid to exposition, we shall hereafter speak of de facto corporations 
of the first class, of de facto corporations of the second class, and 

2194 Mo. App. 140, 186 S. W. 739. 
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of de facto corporations of the third class. A separate chapter will 
be devoted to each. 

Such classification is mot at the present time familiar to the pro- 
fession. We have ventured to make it only after long deliberation 
and much hesitation. It must bear the burden of proving that it is 
sufficiently helpful to merit adoption. We ask the reader to test 
the helpfulness of such classification by considering the cases given 
in the following three chapters. 


A de facto corporation of the first class is a corporation which is 
subject to forfeiture. It is not merely an alleged corporation; it is 
a corporation. Under some legislative Act a corporation has been 
created; the trouble is that there are facts which expose that cor- 
poration to the loss of its existence. 

Assume that a legislature has passed a special Act incorporating 
named individuals into a railroad corporation, and by that Act 
has provided that, if the projected railroad is not completed within 
two years, “‘the charter shall be void.” The persons named in the 
Act accept it, and proceed toward the building of the railroad, 
but do not complete it within two years. What, now, is the 
situation? 

The completion of the road within the two years was obviously 
not intended by the legislature to be a condition precedent to the 
corporate existence. The corporation was created as soon as the 
Act had been passed and accepted. The completion of the railroad 
within a defined time was not a condition precedent, but was a con- 
dition subsequent. 

Now did the legislature intend that, if the railroad were not 
completed within the two years, the corporation should forthwith 
cease to exist? That is a question which can be answered only by a 
construction of the statute in question (and such other statutes, if 
any, as are pertinent). It is possible that such was the legislative 
intent,—there have been statutes containing language which has 
been construed to show such an intent.* But when the legislature 
has used the word “‘void”’ the courts have usually concluded that it 
was used as the equivalent of ‘‘voidable,’”’ and they hold that, such 
being the legislative intent, the corporation continues to exist until 


3 See Matter of B.. W.& N. Railway Co., 72 N. Y. 245. 
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its existence is ended through an attack by the state in a quo war- 
ranto or similar proceeding.* 

A sword is hanging over the corporation, but, until the sword 
falls, there is a corporation. There is not merely an alleged corpo- 
ration; there is still a corporation. 

How shall a corporation in this predicament be called? 

Conceivably it might still be called a de jure corporation, and 
some courts have so called it. Probably the most important in- 
stance of its being so called was in New York Cable Co. v. Mayor, etc., 
of New York,° where the court said (p. 43) that ‘‘in order to sustain 
proceedings by which a body claims to be a corporation, and as 
such empowered to exercise the right of eminent domain, and under 
that right to take the property of a citizen, it is not sufficient that 
it be a corporation de facto. It must be a corporation de jure.’ But 
then the court proceeded to say: “Where the power is conferred upon 
a corporation, duly formed, it will not be defeated simply because 
the corporation has done or omitted some act which may be a cause 
of forfeiture of its rights and franchises, for it rests with the State 
to determine whether such forfeiture will be enforced.’ (Italics in 
the original.) In other words, the court said (1) that the corpora- 
tion must be de jure and not merely de facto in order to maintain 


‘The authorities are numerous. See Brown v. Wyandotte & Southeastern 
Ry. Co., 68 Ark. 134, 140, 56 S. W. 862, 863; New York, Bridgeport and Eastern 
Ry. Co. v. Motil, 81 Conn. 466, 473, 71 Atl. 563, 566; Atchafalaya Bank v. Daw- 
son, 13 La. 497; Daily v. Marshall, 47 Mont. 377, 394, 133 Pac. 681, 685; People 
v. Manhattan Co., 9 Wend. (N. Y.) 351, 382; Matter of N. Y. & L. I. Bridge 
Co., 148 N. Y. 540, 42 N. E. 1088. In the case last cited, the court said (p. 
547): “It requires, however, strong and unmistakable language, such as each 
of the cases referred to presents, to authorize the court to hold that it was the 
intention of the legislature to dispense with judicial proceedings on the inter- 
vention of the attorney-general. In the case at bar the words of forfeiture are, 
‘all rights and privileges granted hereby shall be null and void.’ It can not 
be said that the words ‘shall be null and void’ disclose the legislative intent to 
make this clause self-executing. The words ‘null and void,’ as used in this 
connection, clearly mean voidable. The word ‘void’ is often used in an un- 
limited sense, implying an act of no effect, a nullity ab initio (Inskeep v. Lecony, 
1 N. J. L. 112); in the case at bar it was not so employed, but rather in its more 
limited meaning.” 

6104 N. Y. 1, 10 N. E. 332. Another case in which the court spoke of a 
corporation subject to forfeiture as a de jure corporation is New York, Bridge- 
port and Eastern Ry. Co. v. Motil, 81 Conn. 466, 473, 71 Atl. 563, 566. 
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condemnation proceedings; but also said (2) that a corporation 
subject to forfeiture may maintain such proceedings. It there- 
fore thought of a corporation subject to forfeiture as a de jure 
corporation. 

But most courts have felt that it was not appropriate to speak 
of a corporation subject to forfeiture as a corporation de jure. “De 
jure” connotes ‘‘of right,’ and this corporation has exposed itself 
to forfeiture and continues in existence only by sufierance. There- 
fore most courts speak of it as a de facto corporation,—as a corpora- 
tion which is inferior to a de jure corporation. 

The thought is that if a corporation can successfully resist direct 
attack by the state in a guo warranto or similar proceeding, it is de 
jure; if it can not, it is de facto. 

The importance of defining the expression ‘‘de facto corporation”’ 
is illustrated by the eminent domain cases. In many cases it has 
been held that a de facto corporation can maintain a condemnation 
proceeding, and these cases may seem at a first reading to be in con- 
flict with the New York Cable Co. case. But an analysis of these 
cases (see pp. 769-782) shows that in nearly all of them the court 
only decided that a corporation subject to forfeiture might maintain 
such a proceeding. The conflict in the cases is not a real conflict 
but only a seeming conflict, and is due solely to the fact that dif- 
ferent courts have used the expression “de facto corporation” in 
different meanings. 

In the hypothetical case put above (railroad not completed 
within a certain time) no unlawful means were used to secure the 
legislative Act; the trouble came from facts subsequent to the time 
when the corporation was created. But now let us assume that a 
special Act was passed and accepted, and that it is alleged that this 
Act was procured by a fraud practiced upon the legislature. If 
there were such fraud, that will be ground for putting an end to 
the corporation. How shall a corporation be called, which is sub- 
ject to forfeiture because the charter was improperly procured? 

Here, too, most courts feel that it is appropriate to call it, not a 
de jure corporation, but a de facto corporation. It can not success- 
fully resist direct attack by the state in a quo warranto or similar 
proceeding, and is therefore only a de facto corporation. 

We have so far spoken only of the creation of corporations by 
special act. But the same thoughts are applicable to corporations 
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created under general laws. If the acts have been done which the 
legislature has intended should be the conditions precedent to the 
creation of the corporation, but the corporation for any reason 
could not successfully resist direct attack, most courts feel that it 
is appropriate to speak of it, not as a de jure corporation, but as a 
de facto corporation. 

It has often been said that a de facto corporation is just as good as 
a de jure corporation, except as against the state. If by this state- 
ment it is meant that there can be no collateral attack upon the 
existence of a de facto corporation of the first class, it is an accurate 
statement, supported both by sound legal reasoning and by a very 
large number of authorities. 

Shall the corporation continue to exist or not? That is for the 
State to decide. No private individual can avail himself of the 
State’s right to put an end to the corporation. So long as the State 
acquiesces in the continued existence of the corporation, no one 
else has a standing to object. 

We believe that, in well over half of the cases in which the ex- 
pression ‘‘de facto corporation” has been used, analysis of the per- 
tinent statutes and facts will show that there was a de facto corpo- 
ration of the first class. Reference to some important cases will 
be made in Chapter II (pp. 701-718). 


What is a de facto corporation of the second class? 

In Methodist Episcopal Union Church v. Pickett,’ (1859), the 
New York Court of Appeals said (p. 485): ‘‘Two things are neces- 
sary to be shown in order to establish the existence of a corpora- 
tion de facto, viz.: 1. The existence of a charter, or some law under 
which a corporation with the powers assumed might lawfully be 
created; and, 2. A user by the party to the suit, of the rights 
claimed to be conferred by such charter or law.” 

In Tulare Irrigation District v. Shepard’ (1901), the Supreme 
Court of the United States said (p. 13): “It appears that the requi- 
sites to constitute a corporation de facto are three: (1) a charter or 
general law under which such a corporation as it purports to be 
might lawfully be organized; (2) an attempt to organize thereunder; 
and (3) actual user of the corporate franchise. The case at bar 
contains these requisites. There was a general valid law under 

619 N. Y. 482. TSS UN Sil, 22 Sup. Ct. 531,460 L, Bd. 77s; 
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which a corporation, such as the defendant is claimed to be, could 
be formed; there was undoubtedly a bona fide attempt to organize 
thereunder, and there has been actual user of the corporate fran- 
chise.”’ 

In the recent case of Kosman v. Thompson ® (1927), the Supreme 
Court of Iowa said that the requirements were ‘‘(1) a special act or 
general law under which such a corporation may lawfully live, (2) 
a bona fide attempt to organize under the law in colorable compliance 
with the statutory requirements, and (3) actual user or exercise 
of corporate powers in pursuance of such law and attempted organi- 
zation.” (Italics ours.) 

Numerous other decisions might be cited where a court has made 
a definition of “de facto corporation,” in which (1) the definition 
of the New York court in Methodist Episcopal Union Church v. 
Pickett (p. 688) is obviously the root, and yet in which (2) some 
addition or additions have been made to that definition,—as that 
there must have been a bona fide attempt to comply with the law, 
and that this attempt must have been carried so far that there is 
“colorable compliance.” 

When the addition of “colorable compliance” is made, then of 
course a subordinate question arises as to what is meant by “color- 
able compliance”; and the answer to this subordinate question 
which most courts make would seem to be that general publicity 
must have been given to the attempt by filing, recording or pub- 
lishing the alleged articles of association or certificate of incorpora- 
tion (or whatever the principal organization paper is called) in at 
least one of the ways required by the law with which the associates 
have attempted to comply. 

If the requirements specified in Methodist Episcopal Union Church 
v. Pickett, as amplified (if they are amplified) in the particular juris- 
diction, are met, there is a de facto corporation of the second class. 

Now is collateral attack upon the legal existence of a de facto 
corporation of the second class permitted? 

There have been numerous statements to the effect that it will 
never be permitted. But many courts have made the more re- 
strained statement that it will not be permitted as a general rule. 

We believe the statements that it will never be permitted have 
been due to a confusion of de facto corporations of the first class 

8215 N. W. 261, 264. 
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with de facto corporations of the second class. We believe that the 
law is (1) that in most cases collateral attack will be denied; but 
(2) that in some cases it will be permitted. We believe not only 
that the statement that it will never be permitted can not be justified 
by sound legal reasoning, but also that it is demonstrable that such 
a statement is not a reliable guide as to what the law is. 

In Chapter ITI we examine the cases in considerable detail, sub- 
dividing them into ten groups (pp. 719-795). 


What is a de facto corporation of the third class? 

We use the expression “de facto corporation of the third class” 
to cover all cases of alleged corporations which do not fall within 
the definition (as laid down by the courts of the particular juris- 
diction) of de facto corporations of the second class. 

There is no uniformity of usage by the courts on this matter. 
There are numerous cases where collateral attack has been per- 
mitted in which the courts have said that the corporation did not 
exist either de jure or de facto. It seems to us that the courts fre- 
quently use language which connotes that to ask whether there is 
a de facto corporation, and to ask whether collateral attack will 
be denied, is to ask the same question in two different forms. 

But if unincorporated associates have assumed to be incorporated, 
their assumption of the corporate franchise is a fact and it seems 
to us that it is a proper use of language to say that in every such 
case there is some sort of a de facto corporation. And our thought 
is supported by numerous cases in which the courts have used the 
expression ‘‘de facto corporation,” even though there were not the 
circumstances specified in Methodist Episcopal Church v. Pickett, 
as amplified in the particular jurisdiction. 

Where there is only a de facto corporation of the third class, 
collateral attack will be permitted in more cases than where there 
is a de facto corporation of the second class. There is, for example, 
a striking difference between de facto corporations of the second 
class and de facto corporations of the third class in that important 
group (group 4) of the cases which deals with the liability of the 
associates for acts done in the name of the alleged corporation. 
But, on the other hand, there are cases where collateral attack will 
be denied, even though there is only a de facto corporation of the 
third class. 
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In Chapter IV we examine the cases in considerable detail, sub- 
dividing them into the same ten groups into which the cases in 
Chapter IIT are subdivided (pp. 796-839). 


In this chapter, in addition to giving an outline of the remaining 
chapters in this Book, we will discuss a question the consideration 
of which is preliminary to the discussion of some problems which 
arise with respect both to de facto corporations of the second class, 
and to de facto corporations of the third class. 

The question is this: If unincorporated associates believe that 
they are incorporated, and cause a business to be carried on in 
the name of the alleged corporation, does their intent that the acts 
done in the course of that business should be the acts of a corporation 
save them from liability therefor? 

We will begin with the oft-cited case of Fay v. Noble® decided 
by the Supreme Judicial Court of Massachusetts in 1851. 

In March, 1848, the Massachusetts legislature passed the follow- 
ing Act: 

“Section 1. Leonard Fuller, Caleb C. Allen, Charles H. Johonnot, 
their associates and successors, are hereby made a corporation, by 
the name of the West Boston Iron Company, for the purpose of 
manufacturing cast-iron, steam engines, and other machinery, in 
the city of Boston, with all the powers and privileges, and subject 
to all the duties, restrictions, and liabilities, set forth in the thirty- 
eighth and forty-fourth chapters of the Revised Statutes. 

“Section 2. Said corporation may hold real and personal estate, 
necessary and convenient for the purposes aforesaid, not exceeding 
in amount two hundred thousand dollars.” !° (Italics ours.) 

In May, 1848, the persons incorporated took proceedings to 
organize, and at that time they supposed that these proceedings 
had been taken in accordance with law. Later, they came to believe 
that these proceedings were defective, and there was a “‘reorgani- 
zation” in November, 1848. Why the proceedings in May were 
believed to be defective is not stated in the facts. It appears from 
the report of the second trial of the case that the first meeting of 
the corporation was duly called, that the meeting was held at the 

97 Cush. (Mass.) 188, Acts of 1848, Chapter 70, 
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time and place appointed, and that the Act was accepted.’ What 
the alleged defect was is matter of conjecture,—perhaps the by-laws 
adopted were believed to be defective. 

In September, 1848, Fuller, acting in the name of the corporation, 
borrowed money from the plaintiffs and conveyed certain pig iron 
to them as security. After the ‘‘reorganization” proceedings in 
November, 1848, the corporation mortgaged this pig iron (and 
other property) to the defendants. The plaintiffs brought replevin 
for the pig iron, and one would expect that they would win or lose 
according as Fuller had, or had not, authority from the corporation 
to convey this pig iron to them. 

But at the trial counsel for the plaintiffs, after putting in the 
record of the May proceedings, requested the presiding judge to 
rule that ‘the company had not been legally organized as a cor- 
poration” in May. The judge so ruled. 

This seems, at first thought, a curious request for counsel for the 
plaintiffs to make. But they thought, apparently, that it would 
be easier to prove that Fuller’s act was authorized if the associates 
were partners, rather than members of a corporation. 

Thereafter the judge instructed the jury that the proceedings in 
May did not prove a legal organization of the corporation, and 
that consequently no corporate acts were done prior to November, 
1848; but that nevertheless the May proceedings “‘were admissible 
evidence to prove the actual agreement of the associates as between 
themselves”; and that, if the jury determined that this agreement 
of association showed a partnership, and the partners had agreed 
that the conduct of the business should be confided wholly to the 
management of agents chosen for that purpose, then a partner not 
selected as agent could not bind the company by a contract with an 
individual who knew of such agreement. The jury returned a 
verdict for the defendants. 

The upper court said that the whole case was tried and sub- 
mitted to the jury on the assumption that prior to November, 
1848, there was no legal organization of the West Boston Iron 
Company and therefore that no corporate acts were done prior to 
that time. It said that, as this point was so ruled at the request 
of the plaintiffs and as the verdict was in favor of the defendants, 
there was on the record no exception to such ruling, and therefore 

1112 Cush. (Mass.) 1, 6. 
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the court was not called upon to determine whether or not it was 
correct. 

But the court plainly felt that justice had not been done. It 
thought that the instructions were so erroneous that there must be 
a new trial. And in the course of its opinion the court said (p. 192) 
that it was not law “that, in consequence of an omission to comply 
with the requisitions of law in the organization of a corporation, by 
which its proceedings were rendered void, persons who had sub- 
scribed for and taken stock in the company, thereby became co- 
partners.” 

This statement has been understood by some as authority for 
the proposition that, if persons attempt to form a corporation under 
general laws but the attempt has only resulted in a de facto corpo- 
ration of the second or third class, the associates can not be held 
liable for acts thereafter done in the name of the alleged corporation. 

But read the whole opinion and bear in mind the facts. The 
opinion shows that the court thought of the West Boston Iron 
Company as a corporation, created by the passage and acceptance 
of the Act of March, 1848. 

The court said (pp. 192, 193): ‘Corporations are known and 
recognized legal entities, with rights and powers clearly defined and 
well understood, and wholly distinct and different from those of 
individuals and copartnerships. Persons who subscribe for and 
take stock in them [that is, corporations] are subject to certain fixed 
and limited liabilities, which they voluntarily assume, and these 
liabilities are not to be extended and enlarged, so as to affect inno- 
cent parties, beyond the letter of the law. A copartnership can 
not take upon itself the functions of a corporation, nor can a@ corpo- 
ration or its members be made subject to the liabilities of a copartner- 
ship, in the absence of all statutory provisions imposing such lia- 
bilities. The personal liability of the members of a joint stock 
company or copartnership is inconsistent with the character and 
nature of a corporation, of which the law properly recognizes 
only the creature of the charter, and knows not the individu- 
als. . . . On looking into Rev. Sts. c. 38 and 44, to the pro- 
visions of which the corporation in question was made subject, 
we find various enactments by which officers and members are 
made individually liable for debts contracted by corporations, in 
case of noncompliance with certain requisitions; but no provision 
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is made by which such individual liability attaches, by reason of 
any omission to organize im the manner prescribed by law. The 
statute, it is true, prescribes the mode of organization, but it an- 
nexes no penalty or liability to the neglect or omission to comply 
with it. . 

“The records of the corporation [that is, the West Boston Iron 
Company] were improperly admitted and submitted to the jury, 
as evidence of an agreement or understanding among the share- 
holders in the corporation, as to their own rights and liabilities as 
members of a copartnership, and of the extent of authority given 
to Fuller, as agent of such copartnership. They were not made or 
kept for any such purpose. They were only the records and by-laws 
of a corporation, not the agreements of individuals, in the nature 
of articles of copartnership.” (Italics ours.) 

The court was thinking of a corporation created by a special Act 
which provided that certain persons ‘‘are hereby made a corpora- 
tion” (see our p. 691), and which had been accepted by the persons 
named in the Act. The West Boston Iron Company was not merely 
an alleged corporation; it was a corporation. Probably the defect in 
the May proceedings did not expose the corporation to a forfeiture 
of its charter, but, even if it did, the West Boston Iron Company 
was a de facto corporation of the first class. 

The doctrine of the court was that the members of this corpora- 
tion were not exposed to the liability of partners because proceed- 
ings to organize under the special Act were not in due form. From 
this doctrine we think no one will dissent. There was a corporation; 
the obligations were its obligations; and the legislature had not 
intended that individual liability should attach to the members of 
that corporation merely by reason of a failure to follow the statutory 
path in organizing. 

It is interesting and pertinent to note what happened at the 
second trial, over which Shaw, C. J., presided. The contention 
that there were no corporate acts prior to November, 1848, dis- 
appeared. The presiding judge, the counsel for the plaintiffs and 
the counsel for defendants all proceeded on the basis that there 
were corporate acts prior to that time, and that the sole matter in 
issue was whether Fuller had authority from the corporation to bor- 
row the money from the plaintiffs and convey the pig iron to them. 

The presiding judge, in his report to the full court, stated (p. 14) 
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that the defendants had objected to the introduction of certain 
testimony ‘‘on the ground that the West Boston Iron Company 
being a corporation, it was to be presumed, until the contrary was 
shown, that they kept records of their proceedings, and that such 
records would form the best evidence of the appointment of the 
officers of the corporation, and the nature of their powers and duties.” 
(Italics ours.) And the presiding judge had proposed to rule (p. 15) 
“that if there was an act of incorporation passed, and the persons 
named in it met and accepted it, and proceeded to act under it,” 
then the agency of Fuller could be proved in a specified manner. 
Ultimately the parties consented that a verdict should be taken 
for the plaintiffs, subject to the opinion of the whole court as to 
the correctness of certain rulings relating to Fuller’s agency (which 
rulings were not pertinent to the matter we are discussing), and 
the full court decided that the plaintiffs were entitled to judg- 
ment on the verdict. 

But it is important to note that, toward the end of the first 
opinion,’” the court said that, if the West Boston Iron Company 
were not a corporation, and Fuller presumed to act for it in creating 
liabilities or taking title to property, Fuller would be the principal. 
The liability would be his, and the title to the property would vest 
in him, at least as to third persons. 

Here the thought of the court was that, if there were no corpora- 
tion, the liability for acts done in the name of the alleged corporation 
would fall, not upon the unincorporated associates who were assum- 
ing to be shareholders, but upon the individual who assumed to 
incur the liability in behalf of the corporation. In such a case, (1) 
the law would impose a liability, but (2) this liability would be im- 
posed upon the agent rather than upon the shareholders. 

The court did not say that, if there were no corporation, no lia- 
bility would be imposed upon human beings contrary to their 
intent. On the contrary, it recognized that in such a situation 
liability would be imposed upon some human being. 

And, if liability is to be imposed, then the only remaining ques- 
tion is as to what human being or beings shall bear the liability. 
We submit that there is more justification for imposing liability 
upon the associates, who as shareholders in the alleged corporation 
will reap the benefits of the business conducted in the name of the 

127 Cush. (Mass). 188, 194. 
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alleged corporation, than there is for imposing liability upon the 
person who acted as agent for the alleged corporation. (See pp. 
830-835.) 

In Trowbridge v. Scudder, the corporation in question was 
created by a special Act which had been accepted by the incorpora- 
tors. The court declined to hold the members liable on notes issued 
by the corporation, and cited Fay v. Noble. 

In First National Bank of Salem v. Almy,\* the corporation in 
question was created under a general law. But a certificate had 
been issued by the Secretary of State, and the law provided: “Such 
certificate shall have the force and effect of a special charter, and 
be conclusive evidence of the organization and establishment of 
such corporation.” The court declined to hold the members 
liable where an act had been done in the name of the corporation 
after the issue of such certificate. The court also said (p. 478): 
“Even if the organization of the corporation had been defective, 
there would have been great difficulty in holding the associates 
to be subject to the liability of copartners, which they never in- 
tended to assume. Fay v. Noble, 7 Cush. 188. Trowbridge v. 
Scudder, 11 Cush. 83.” 

In Blanchard v. Kaull, a note was signed: “John M. Kaull, 
Louis Nikolaus, J. Tullock, Trustees of the Amador and Nevada 
Wagon Road Co.,” and the court held that these three individuals 
were not liable. In the course of its opinion the court said (p. 451): 
“A partnership or a joint stock company is not necessarily the 
result of an abortive attempt to organize a corporation.’ 

In the first edition of his treatise on Private Corporations, Mora- 
wetz said (§ 141): “If an attempt to enter into a contract with an 
alleged corporation has proved ineffectual because the corporation 
was not in existence at the time, or if a contract actually made with 
a corporation de facto is invalid and unenforceable because prohibited 
by law, it follows that no person can be charged with liability upon 
the contract attempted to be made. Nothing is clearer, on prin- 
ciple, than that the individual members of the alleged corporation 
can not in such case be charged with the contract either severally 
or as partners. The members of the association did not agree to 
enter into the contract severally nor jointly. T hey never agreed 
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to be bound as partners, either as between themselves or with the 
plaintiff; nor did they hold themselves out to the world as partners. 
The contract was intended to bind the association in a corporate 
capacity only. And to treat the individual members of the asso- 
ciation as parties to the contract, under these circumstances, would 
involve not only the nullification of the contract which was actually 
contemplated, but the creation of a different contract which neither 
of the parties intended to make.” (Italics ours.) 

The cases cited by the learned author in support of his text were 
Fay v. Noble, Trowbridge v. Scudder, First National Bank v. Almy, 
and Blanchard v. Kaull. (See our pp. 691-696.) 

We submit that the learned author misconceived Fay v. Noble, 
and the other cases cited. In Fay v. Noble, no attempt to enter 
into a contract with an alleged corporation had proved ineffectual 
because the corporation was not in existence at the time. The 
West Boston Iron Company was not an alleged corporation; it was 
a corporation created by the passage and acceptance of a special 
Act of the legislature. The doctrine of that case was only that the 
legislature had not intended that individual liability should attach 
to the members of that corporation merely by reason of a failure 
to follow the statutory path in organizing. 

This is a very different proposition from that advanced by Mora- 
wetz in his text. It seems to us that Morawetz confused (1) a case 
where there was a corporation created through the passage and 
acceptance of a special Act, and where the only trouble was that the 
proceedings to organize had not followed the statutory path, with 
(2) a case where a condition precedent to incorporation had not been 
performed, and where therefore there was no corporation created 
by or pursuant to any legislative Act. 

Many persons have used the expression “‘defects in organiza- 
tion’ without realizing that when the courts first used that ex- 
pression they were dealing, as in Fay v. Noble, not with an alleged 
corporation, but with a corporation created through the passage 
and acceptance of a special Act. If in such a case there had been 
defects in organization, such defects were, at the worst, only a cause 
of forfeiture of the corporate existence. There was a corporation— 
a legal unit with capacity to incur obligations distinct from the ob- 
ligations of its members—and the obligations incurred by author- 
ized persons in its name were its obligations. 


698 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


It is easy to slip from the statement that there is no liability on 
the members due to the defects in organization in a case like Fay v. 
Noble, to the general statement that there is no liability on the 
associates due to defects in organization in a case where there is only 
an alleged corporation. A good many persons have slipped from 
the one to the other. 

Morawetz spoke only of the liability of the associates in con- 
tract, but his statement suggests the large question: If unincor- 
porated associates believe that they are incorporated, and cause a 
business to be carried on in the name of the alleged corporation, 
does their intent that the acts done in the course of that business 
should be the acts of a corporation save them from liability there- 
for? Such a question may arise with respect to liability in contract, 
or liability in tort, or liability under a statute. 

Contract cases may differ from tort or statutory cases in that 
the plaintiff voluntarily dealt with the associates as members of a 
corporation. They present the case for shielding the associates 
from liability at its strongest. But under the authorities they are 
not always shielded from liability even in contract cases. 

A rough summary of the law is: (1) that most (but not all) courts 
have shielded the associates if the plaintiff had dealt with them as 
members of a corporation, and there were a de facto corporation of 
the second class; (2) that the courts have not shielded the associates 
if the plaintiff had not dealt with them as members of a corpora- 
tion, even if there were a de facto corporation of the second class; 
(3) that in most of the cases the courts have not shielded the asso- 
ciates, even if the plaintiff had dealt with them as members of a 
corporation, if there were only a de facto corporation of the third 
class; and (4) that the courts have not shielded the associates if the 
plaintiff had not dealt with them as members of a corporation and 
there were only a de facto corporation of the third class. 

Where the associates have been held liable, the courts have 
usually said that they were liable as partners. This language pro- 
vokes the argument that the associates can not be held liable, be- 
cause the partnership relation arises only where it was the intent of 
the parties that it should arise, and therefore that the courts can not 
treat as partners persons who did not intend to become partners. 

To this argument, for shielding the associates from liability, we 
think that there are two answers: 
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The first answer is that, even if it is true that persons acquire and 
incur the rights and duties of partners inter se only when it is their 
intent to enter into the partnership relation, it does not at all follow 
that they will not be treated by the courts as partners with respect 
to third persons. “‘It is not necessary, as regards liability to third 
parties, that parties know that their contract in law creates a part- 
nership, but it is enough that by contract or conduct, or both, they 
have in law engaged in a partnership venture.” ”” 

The liability of the members of a joint-stock company is a familiar 
example. The shareholders may intend not to become partners; 
it may be their understanding that they will not incur the liability 
of partners; but it has long been clear law that they do incur such 
liability (pp. 355, 356). Their liability is predicated upon their 
connection with a business which is being conducted for their 
benefit. Their liability is not predicated upon their intent, and it 
is not bounded by their intent. 

Another example is afforded by the liability of persons who seek 
to form a business trust but who reserve too much power to the 
shareholders (pp. 376, 377). The shareholders may have intended 
to be only the beneficiaries of a business trust and to enjoy such im- 
munity from liability as is given to such beneficiaries under the law 
of the jurisdiction. They may not only have had no intent to be 
partners, but may have expressly agreed among themselves that 
they should not be partners. Nevertheless, if the court concludes 
that they have reserved “ultimate control,’ they are liable as 
partners. The Supreme Judicial Court of Massachusetts—the 
same court that decided Fay v. Noble—holds them liable. 

The second answer is that the important question is, not whether 
they are to be held liable as partners, but whether they are to be 
held liable. It will rarely, if ever, make any difference whether they 
are said to be ‘‘liable as partners,” or are said to be “‘liable, as if 
partners,” or are just said to be “‘liable.” 

In Bonfils v. Hayes," the court said (p. 340): ““Some argument 


7 Second headnote in Mapel v. Long-Bell Lumber Co., 103 Okla. 249, 229 
Pac. 793. 

18 Frost v. Thompson, 219 Mass. 360, 106 N. E. 1009, our p. 376; Horgan v. 
Morgan, 233 Mass. 381, 124 N. E. 32, our p. 376; Neville v. Gifford, 242 Mass. 
124, 136 N. E. 160, our p. 376. 

19 70 Colo. 336, 201 Pac. 677, our p. 792. 
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is made that the defendants are not partners even if there was no 
corporation; but if they were actively co-operating in a business 
enterprise and, in connection therewith, committed the tort in 
question, they are liable whatever the title of their combination,— 
partners, co-adventurers, joint tort feasors—or what.” *° 

In Johnson v. Corser,?! the associates had attempted to incorpo- 
rate. Their purpose was to secure the extension of a certain street 
in Minneapolis, and to improve and beautify it. They failed in 
their attempt to incorporate and were held liable on contracts 
made in the name of the alleged corporation. The court said (p. 
360) that grading a public street for no purpose of profit would not 
have constituted those uniting and contributing for such a purpose 
copartners, but that they deemed ‘“‘the liability of the defendants 
to rest upon the ordinary principles of contract and agency, and not 
upon the ground of an existing copartnership.”’ 


20 See also McRee v. Quitman Oil Co., 16 Ga. App. 12, 84 S. E. 487. 
21 34 Minn, 355, 25 N. W. 799, our p. 818. 


CHAPTER II 
DE FACTO CORPORATIONS OF THE FIRST CLASS 


A de facto corporation of the first class is a corporation which is 
subject to forfeiture (pp. 685-688). The associates have been incor- 
porated by or pursuant to some legislative Act; the trouble is that 
there are facts which expose the corporation to the loss of existence. 

The expression de facto corporation has been used by the courts 
to describe such a corporation in a very large number of cases, and 
the chief source of the confusion, which exists in the law relating to 
de facto corporations, has been that such cases have not infre- 
quently been taken as showing what the law is with respect to alleged 
corporations (de facto corporations of the second or third class). 

We illustrate by stating a number of leading cases which dealt 
with de facto corporations of the first class, and yet which have 
been often cited as pertinent authorities with respect to de facto 
corporations of the second or third class. 


The Attorney General v. Stevens.1_ By an Act passed in 1830, the 
New Jersey legislature named certain individuals as commissioners 
to receive subscriptions to the capital stock of the Camden and 
Amboy Rail Road and Transportation Company, and provided 
“that when five thousand shares are subscribed for, the persons 
holding the same shall be, and they hereby are incorporated into a 
company by the name of ‘The Camden and Amboy Rail Road and 
Transportation Company.’ ” ” 

The named individuals opened subscription books, five thousand 
shares were subscribed, and business was begun in the name of the 
corporation. In this proceeding an injunction was asked to restrain 
individuals who were acting in behalf of the corporation from erect- 
ing a certain bridge. 

One of the grounds on which the injunction was sought was that 
the commissioners did not act fairly in receiving subscriptions,— 
that the stock had all been subscribed for by the commissioners 

1 Sax. (N. J.) 369, 22 Am. Dec. 526 (1831). 

2 New Jersey Laws, 1829-30, p. 83. 
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or their friends, and that others who desired to subscribe had not 
been given opportunity. 

The court said (p. 378): “It appears by the information, that 
the shares of the company have been all subscribed in the manner 
therein stated; that upon due notice given, the stockholders have 
appointed their directors; that a survey of the proposed road has 
been made by the company, and that the erection of the road is in 
progress. Here, then, is a set of men claiming to be a legally in- 
corporated company under the act of the legislature, exercising 
all the powers and functions of a corporation. They are a corpora- 
tion de facto, if not de jure. Everything necessary to constitute 
them a corporation has been done, colourably at least, if not legally; 
and I do not feel at liberty, in this incidental way, to declare all their 
proceedings void, and treat them as a body having no rights or 
powers. It has been seen that the court will not do this where a 
corporation properly organized has plainly forfeited its privileges; 
and there is but little difference in principle between the two cases. 
In both the corporation is actually in existence, but whether legally 
and rightfully so is the question. And it appears to me, that if the 
court can take cognizance of the matter in this case, it must in all 
others where it can be brought up, not only directly but inci- 
dentally.” 

The legislature had enacted “that when five thousand shares are 
subscribed for, the persons holding the same shall be, and they 
hereby are incorporated.”’ The five thousand shares had been sub- 
scribed for, and therefore the corporation came into existence. 

The thought of the court was that if there had been anything 
improper in the manner in which the subscriptions had been taken, 
such fact was no more than a cause of forfeiture. 

The Camden and Amboy Rail Road and Transportation Com- 
pany was not merely an alleged corporation. It was a corporation. 
True, there was perhaps a cause of forfeiture of its existence. The 
court thought of a corporation subject to forfeiture as a de facto 
corporation, and the decision was only that no collateral attack 
could be made upon the existence of such a corporation. 


Brouwer v. Appleby.® The actions were brought upon certain 
notes. One of the objections made to recovery by the plaintiff (a 
31 Sandf. Sup. Ct. (N. Y.) 158 (1847), 
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receiver) was ‘‘that by reason of a defect in the organization of the 
Croton Insurance Company, it never became a body corporate, 
and never had the right to commence an action on this note.” The 
alleged defect consisted in an error in footing up the applications 
for insurance, by reason of which the company organized and pro- 
ceeded to transact business before applications to the extent of 
half a million of dollars had been made, as prescribed in the seventh 
section of its charter. 

The court said (p. 168) that one answer to this objection was 
“that the company was a body corporate de facto, from the time 
of the passage of the act of incorporation. (Laws of 1843, chap. 91, 
p. 66.) The first section enacts that eleven persons who are named 
‘and all other persons who may hereafter associate with them in the 
manner prescribed, shall be a cor poration by the name of The Croton 
Insurance Company.’ ” (Italics in the original.) 

Under a statute applicable to this corporation, it was the duty 
of the trustees to open a book for applications for insurance, and 
after receiving such applications to be approved by them, amount- 
ing to five hundred thousand dollars, the book might be closed and 
the company might be organized. 

The court said (p. 168): ‘‘Thus this company was fully created a 
body corporate by the charter, and vested with various powers. 
The trustees named in this act were to do certain things to organize 
the institution, but their omission to do them did not affect the 
rights of the company, or its corporate existence. The defendant, as 
a contracting party with this corporation, can not object to the 
want of the requisite organization, and any defect in that respect, 
if valid, is only available in behalf of the sovereign power of the 
state.”’ (Italics ours.) 

Brouwer v. Appleby has often been cited for the broad proposi- 
tion that, whenever there was a “defect in organization,” there 
was nevertheless a de facto corporation, and that no collateral 
attack would be permitted. But it is only an authority respecting 
de facto corporations of the first class. 

The legislature had passed a special Act creating the corporation, 
and the incorporators had accepted that Act and done business 
under it. Plainly, then, there was a corporation. Now the legis- 
lature had indicated modes of procedure with regard to the conduct 
of the business, but all these matters were subsequent to the crea- 
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tion of the corporation. If there were a lack of compliance with 
the legislative will as to any of these subsequent matters, no one 
but the state might object. 

Such is the doctrine of Brouwer v. Appleby, and that doctrine 
is supported by very numerous authorities. But Brouwer v. Appleby 
is not an authority with respect to the consequences of a failure to 
comply with a condition precedent to incorporation. No such 
question was before the court. 


Lessee of Frost v. Frostburg Coal Co. There had been, in form, 
a conveyance of land from A to the Frostburg Coal Co. After the 
death of A, his heirs sought in an action of ejectment to recover the 
possession of this land. The main ground relied upon by the heirs 
was that there was no corporation capable of taking and holding 
real estate at the time of the alleged conveyance, owing to a defect 
in organization. 

The legislature of Maryland had passed an Act providing that 
certain named persons and their associates ‘“‘shall be and they are 
hereby incorporated and made a body politic and corporate, by the 
name of the Frostburg Coal Company.” This Act had been ac- 
cepted and business begun in the name of the corporation at the 
time of the conveyance in question. 

The court said (pp. 281, 283): “It is supposed that there are 
some conditions precedent to the existence of the corporation which 
have not been performed, and that the act, of its own force, did not 
constitute them a corporate body. But a slight reference to the 
charter will show that the position is a mistaken one. The first 
section declares, that the four persons, and such others as may be 
associated with them, shall be and are hereby incorporated and 
made a body politic and corporate, by the name of the Frostburg 
Coal Company; and then confers upon it the usual powers belonging 
to a corporation, and among others, to purchase and hold real 
estate for the purposes of the company; and in the fourth section 
declares, that until the first election of directors shall be held, the 
four persons named shall have full power and authority to exercise 
all the corporate powers of the company. The charter took effect 
immediately on its acceptance by the persons named, and the subse- 
quent steps, such as the subscription of the stock, procurement of 

*24 How. (U. S.) 278, 16 L. Ed. 637 (1860). 
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the coal lands, election of the directors, of the president and secre- 
tary, passing by-laws, &c., were steps taken in perfecting the organi- 
zation, and enabling it to use the powers and privileges conferred 
for the purposes for which they were granted. 

“Without pursuing the case further, the main ground upon which | 
we intend to place the judgment of the court is, that the defendants 
were made a corporation by the charter, the persons named in it 
constituting the corporate body, clothed with the powers and privi- 
leges conferred upon it, and were capable of taking and holding 
real estate; and second, even if it were otherwise, and some irregu- 
larities occurred in the organization of the company, inasmuch as 
no act made a condition precedent to the existence of the corporation 
has been omitted, or its non-performance shown, a party dealing with 
the company is not permitted to set up the irregularity. The 
courts are bound to regard it as a corporation, so far as third persons 
are concerned, until it is dissolved by a judicial proceeding on behalf 
of the government that created it.” (Italics ours.) 

Tulare Irrigation District v. Shepard.’ The legislature of Cali- 
fornia provided for the organization and government of irrigation 
districts. The statute ° directed that a petition should be presented 
to the Board of Supervisors of the county in which the lands or the 
greatest portion thereof was situated, signed by a specified number 
of freeholders; that the petition should be published for at least 
two weeks before the time at which the same was to be presented, 
together with a notice stating the time of the meeting at which the 
petition would be presented; that subsequently there should be an 
election, in which all qualified voters would be eligible to vote, to 
determine whether the proposed irrigation district should be organ- 
ized; that the Board of Supervisors should canvass the votes, and, 
if there were at least two-thirds of the votes in favor of the organi- 
zation, “the said Board shall, by an order entered on their minutes, 
declare such territory duly organized as an irrigation district;” 
that a certified copy of such order should be filed in a specified office, 
“‘and from and after the date of such filing, the organization of such 
district shall be complete.” 

There were proceedings to organize the Tulare Irrigation Dis- 


°185 U.S. 1, 22 Sup. Ct. 531, 46 L. Ed. 773, already mentioned at p. 688. 
* California Statutes, 1887, Chapter XXXIV. 
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trict, an election was held and there was the requisite majority 
in favor of the organization of the district, the proper Board of 
Supervisors entered an order on their minutes declaring it organ- 
ized, and a certified copy of such order was filed in the proper office. 
Thereafter bonds were issued in the name of the Tulare Irrigation 
District and the moneys received from the sale were applied in 
building and constructing irrigation works. The plaintiff was a 
bona fide holder for value of some of these bonds, and he sought to 
recover interest due under the terms of the coupons attached to 
his bonds. 

The defence was that there had been no proper publication of a 
notice that the petition would be presented to the Board of Super- 
visors and that therefore all subsequent proceedings were void. 

The petition, with the signatures of the freeholders appended, 
had been published in a proper newspaper, together with a notice 
stating the time of the meeting at which the petition would be 
presented, but the signatures of the freeholders which were ap- 
pended to the petition were not reproduced at the end of the notice. 
The Supreme Court of California had decided, in In re Central Irrt- 
gation District? that such a notice was invalid; but this decision had 
been made in a special proceeding authorized by another Cali- 
fornia statute whereby a board of directors of an irrigation district 
could demand a determination of the question whether the pro- 
ceedings relative to the organization of a district, as well as the 
proceedings relating to an issue of bonds, were due and legal. 

In the Tulare Irrigation District case, the Supreme Court de- 
clined to support the defence which had been interposed. It said 
(p. 18): “It thus appears that the statute confided to and imposed 
upon the board of supervisors the duty of inquiry by proof as to 
compliance with the statute and required a decision by it in regard 
thereto, and when the provisions of the statute had been complied 
with and the corporation organized the duty was imposed upon 
the board (section 3) to ‘declare such territory duly organized as an 
irrigation district under the name and style theretofore designated.’ 
All this was done. The board of supervisors made its determina- 
tion; it was the body provided for and appointed by the statute 
to make it, and it was to be made by an order duly entered and a 
copy of it filed with the county recorder, thus making a full and 

7117 Cal. 382, 49 Pac. 354. 
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complete record of the fact of the determination by the board of the 
question of organization confided to the board for decision by the 
statute itself.” 

The court in a preceding part of its opinion had said (p. 13): 
“Even though the irrigation district failed to become organized as a 
de jure corporation, it may still have been acting as a corporation 
de facto. ‘That there may be such a corporation can not be doubted. 
[Authorities.| From the authorities, some of which are above cited, 
it appears that the requisites to constitute a corporation de facto 
are three: (1) a charter or general law under which such a corpora- 
tion as it purports to be might lawfully be organized; (2) an attempt 
to organize thereunder; and (3) actual user of the corporate fran- 
chise. The case at bar contains these requisites. There was a gen- 
eral valid law under which a corporation, such as the defendant is 
claimed to be, could be formed; there was undoubtedly a bona fide 
attempt to organize thereunder, and there has been actual user 
of the corporate franchise. In the progress of the attempt to organ- 
ize the district the determination of the board of supervisors was 
-made under the provisions of the statute, declaring the body to be 
a duly organized irrigation district. . . . In brief, if anything 
can constitute a de facto corporation, the defendant herein con- 
stitutes one.” 

We shall see later (pp. 733-735, 797, 798) that, where there 
have been dealings on a corporate basis, and the outsider brings 
suit under the contract against an alleged private corporation, the 
courts will very rarely permit the associates to defend on the ground 
that there was no corporation at the time the contract was made, 
even if there were only a de facto corporation of the second or third 
class. 

And, where there have been dealings on a corporate basis, and the 
outsider brings suit under the contract against an alleged municipal 
corporation, it may well be that the same rule will apply and that 
the courts will not allow a defence, even if there were only a de facto 
corporation of the second or third class. 

But we submit that the facts in the Tulare Irrigation District 
case presented no such question to the court. The statute vested 
in a board of supervisors the power to “declare such territory duly 
organized as an irrigation district,’ and the board had so declared 
it. And the statute provided that from the date of the filing of the 
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order of the board declaring the district organized “the organiza- 
tion of such district shall be complete,’ and such order had been 
properly filed. Then from the date of the filing the Tulare Irri- 
gation District became a corporation. 

If there had been a failure to do anything which the legislature 
had contemplated should be done before the board of supervisors 
entered and filed such order,—if, in other words, there had been 
some defect which the board did not observe, it did not follow that 
there was no corporation. This defect might be fatal to the con- 
tinued existence of the corporation if the state attacked it in a quo 
warranto proceeding, or if it were attacked in such a special pro- 
ceeding as that brought in the Central Irrigation District case (our 
p. 706); but we submit that the proper construction of the Cali- 
fornia statute calls for the conclusion that there was a corporation 
from the date of the filing of the order declaring the district organ- 
ized. In a word, the Tulare Irrigation District was, at the worst, 
a de facto corporation of the first class. 


Wells Company v. Gastonia Company. The defendant denied 
that the plaintiff was a corporation, and as such entitled to invoke 
the jurisdiction of the federal court on the ground that there was a 
diversity of citizenship between the litigants. Proceedings to in- 
corporate had been taken under a general law of Mississippi. The 
court said (p. 182): “The first step there towards incorporation 
is to apply to the Governor for a charter, stating the purposes for 
which the corporation is to be created. That officer then takes the 
advice of the Attorney General as to the constitutionality and 
legality of the provisions of the proposed charter. If the Governor 
approves the charter, and causes the Great Seal of the State to be 
affixed thereto by the Secretary of State, it would seem that the 
process of incorporation then becomes complete.’ (Italics ours.) 

There was a provision in the charter that ‘‘as soon as ten thousand 
dollars of said stock is subscribed and paid for, said corporation 
shall have power to commence business.’’ The defendant contended 
that there was no corporation until there had been such subscrip- 
tion. But the court said (p. 186): “If the commencing of the busi- 
ness for which it was incorporated before a certain amount of capital 
stock was subscribed and paid for was in violation of the company’s 

8198 U.S. 177, 25 Sup. Ct. 640, 49 L. Ed. 1003 (1904). 
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charter, that was a matter for which it could be called to account 
by the State, and did not affect the existence in law of the company 
as a corporation. Of course, if the charter of the company had 
made it a condition precedent to its becoming a corporation that a 
certain amount of capital stock should be subscribed and paid for, 
a compliance with that condition would have been necessary before 
the company would have become a corporation entitled to sue and 
be sued in the courts of the United States. But, as we have seen, 
the charter in question prescribed no such condition. . . . We 
therefore hold that under the statutes of Mississippi the only con- 
ditions precedent to the existence of the corporation were the ap- 
proval by the Governor of the State of its proposed charter and 
the certification of that approval under the Great Seal of the State.” 
(Italics in the original.) 

The court also said, referring to a Mississippi decision (p. 187): 
“Tt thus appears that the Supreme Court of Mississippi, in the case 
referred to, decided that where acts are required to be performed 
before the corporation comes into existence, no corporation is 
created or can exist until those acts are performed. In this general 
view we entirely concur.” 


Bank v. Rockefeller. The Missouri statute (given at p. 39 in the 
opinion) provided: “The Secretary of State shall give a certificate 
that said corporation has been duly organized, and the amount of 
its capital, and such certificate shall be taken by all courts of this 

‘State as evidence of the corporate existence of such corporation. 
The persons so acknowledging such articles of association, and their 
associates and successors, shall, for the period not to exceed fifty 
years next succeeding the issuing of such certificate by the Secretary 
of State, be a body corporate.” 

It was alleged (1) that the articles of association had not been 
properly acknowledged, and (2) that the articles of association con- 
tained a false statement that a certain amount of capital stock had 
been paid for. The court held that nevertheless there was a cor- 
poration, the existence of which could be challenged only by the 
State, and it called such corporation a de facto corporation. 

It said (pp. 42, 44, 51): “‘That it is plainly competent for the 
Legislature to provide for a public officer who shall issue this cer- 

9195 Mo. 15, 93 S. W. 761 (1906). 
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tificate of incorporation in behalf of the State, is no longer an open 
question. . . . A charter thus obtained under our general law 
had all the force and effect of a legislative charter prior to our con- 
stitutional provision inhibiting the grant of special charters by the 
Legislature. . . . The failure of Rockefeller and Matchette to 
acknowledge the articles of association, and the failure of the in- 
corporators to pay for their capital stock into the treasury of the 
company, or to the directors of the company at the time of filing 
the articles, or at the time of the issue by the Secretary of State of 
his certificate of incorporation, did not have the effect to nullify 
the certificate of the Secretary of State granting the Siegel-Sanders 
Live Stock Commission Company, the right or franchise to be a 
corporation. By the express language of the statute (sec. 1314), 
when the certificate was issued the said company became a de facio 
corporate body under the laws of this State and the failure of two 
of the incorporators to acknowledge the articles of association and 
the failure of the [incorporators] to pay into the treasury, or to the 
first board of directors, the amount of the stock subscribed for by 
them in lawful money, can not be assailed by the plaintiff in this 
case in this collateral way, but said company was and has been a 
corporation de facto since the issuing of the certificate by the Secre- . 
tary of State and must remain so until it is dissolved by judicial 
proceeding on behalf of the State.” 


Foster v. Hip Lung & Co.” A certificate of incorporation was 
issued by the Secretary of State and filed for record in the proper 
local office. It was alleged that certain statements made in the 
proceedings leading up to the issue of the certificate were false. 
The court said (p. 166): ‘Moreover, we are disposed to hold that 
the legal existence of this corporation can only be determined by a 
direct proceeding, the evidence showing it is a de facto corporation.” 


Vallejo, etc., R. R. Co. v. Reed Orchard Co. The plaintiff was 
seeking to exercise the right of eminent domain. The defendants 
objected to the introduction of the articles of incorporation of the 
plaintiff, on the ground that the name of the plaintiff so closely 
resembled that of a pre-existing corporation that it would tend to 


10 243 Ill. 163, 90 N. E. 375 (1909). 
11 169 Cal. 545, 147 Pac. 238 (1915). 
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deceive, and that therefore the Secretary of State should have 
refused to file the articles. The court said (p. 560) that it did not 
need to determine whether the state in a proper action could dis- 
solve the corporation or compel it to change its name. ‘The evi- 
dence showed that the secretary of state had issued the certificate of 
incorporation. It also appears that thereupon and thereafter the 
plaintiff company claimed, in good faith, to be a legally organized 
corporation under the law and was doing business as such under 
said corporate name. These facts were not disputed. Under these 
circumstances the plaintiff must be deemed to be, at least, a de facto 
corporation claiming to be a de jure corporation.” (Italics ours.) 


Cason v. State. The court said (p. 829): “Certainly the bank 
was a corporation de facto. It was acting under a certificate of 
incorporation granted by the secretary of State after a strict com- 
pliance with all the requirements of law. It organized as a corpora- 
tion by electing officers and proceeding to do business. . . . A 
certificate of incorporation, issued by the secretary of State under 
the statute, amounts to a declaration by the State itself that the 
incorporators are a body corporate, clothed with the powers of a 
banking corporation, and that they have met all the conditions 
precedent necessary to the issuance of the certificate. If the in- 
corporators have perpetrated a fraud upon the State, only the State 
can complain; it is no concern of a private individual having busi- 
ness dealings with the corporation as a legal entity. Undoubtedly 
the State could revoke the certificate, but whenever a banking in- 
stitution presents a certificate of incorporation issued by the State 
after compliance with the precedent requirements of law, the bank 
is a corporation as against every one except the State, even though 
the incorporators may not have paid in cash the minimum amount 
of capital stock required by law.” 


Wood v. Staton.% The court said (p. 252) that, so far as the 
state is concerned, the final distinction between a de jure corpora- 
tion and a de facto corporation is that one can successfully resist 
a suit by the state or sovereign which created it, brought directly 
to test the rightfulness of its existence, and the other can not. 


2 16 Ga. App. 820, 86 S. E. 644 (1915). 
13174 N. C. 245, 93 S. E. 794 (1917). 
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Northrop v. Finn Construction Co.“ Under the terms of an Act 
passed in 1874 by the Pennsylvania legislature,’ persons desiring to 
incorporate must prepare a certificate, stating, among other things, 
that ten per centum of the capital stock has been paid in cash to the 
treasurer of the intended corporation. This certificate is to be sub- 
mitted to the governor, who is authorized to endorse his approval 
thereon and to “direct letters patent to issue in the usual form, 
incorporating the subscribers and their associates and successors 
into a body politic and corporate.”’ The certificate so endorsed is 
to be recorded in the office of the secretary of the commonwealth 
and (see our pp. 787, 788) in the office for the recording of deeds, in 
and for the county where the chief operations are to be carried on; 
and the statute declares that ‘‘from thenceforth the subscribers 
thereto, and their associates and successors, shall be a corpora- 
tion, for the purposes and upon the terms named in the said 
charter.”’ 

A judgment of ouster had, at the instance of the Commonwealth, 
been entered against the Finn Construction Co. for failure to pay 
into the treasury the 10% in cash required by statute. The court 
said (p. 19): ‘‘Prior thereto, however, it was a corporation de facto 
whose rights could not be attacked collaterally.” 

The doctrine of the Pennsylvania courts is that even if a fraud 
has been practiced on the governor whereby he is induced to endorse 
the application, nevertheless when the certificate is endorsed and 
duly recorded, a corporation is created. The fraud is a cause of 
forfeiture. And the court speaks of a corporation subject to for- 
feiture as a de facto corporation. 


Westlake Park Investmeni Co. v. Jordan.‘* The petitioner applied 
for a writ of mandate, to compel the respondent, as Secretary of 
State of California, to accept from the petitioner its corporation 
license tax for the year 1926 and thereupon to issue a license author- 
izing the transaction of business by it in California for the current 
year. The respondent had refused to do so, on the ground that the 
articles of incorporation had provided for two kinds of stock, one 


14260 Pa. 15, 103 Atl. 544 (1918). 

1 Laws of Pennsylvania, 1874, pp. 73 e¢ seg. The passages quoted in the 
text are on p. 76. 

16 198 Cal. 609, 246 Pac. 807 (1926). 
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with a par value and one without a par value, and that such a capital 
structure was not permitted by California law. 

The Civil Code of California, regulating the formation of corpo- 
rations, required that articles of incorporation be prepared setting 
forth certain facts ($ 290), and that these articles be executed in a 
prescribed manner (§ 292), and then further (§ 296) provided as 
follows: “Upon filing [1] the articles of incorporation in the office 
of the county clerk of the county in which the principal business of 
the company is to be transacted, and [2] a copy thereof certified by 
the county clerk with the secretary of state . . . the secretary of 
state must issue to the corporation, over the great seal of the state, 
a certificate that a copy of the articles containing the required 
statement of facts has been filed in his office, and thereupon the 
persons signing the articles and their associates and successors shall be 
a body politic and corporate by the name stated in the certificate.” 
(Italics ours.) 

The persons desiring to incorporate under the name of the West- 
lake Park Investment Co. had prepared articles of incorporation 
which they believed conformed to the statute; they had properly 
executed these articles, and had filed them in the proper office, and 
had filed a copy thereof with the Secretary of State. The Secretary 
of State believed at that time that they conformed to the statute 
and he issued, over the great seal of the State, a certificate that a 
copy of the articles containing the required statement of facts had 
been filed in his office. 

The court held that the writ should issue. It said (p. 616): ‘‘The 
Secretary of State with respect to those powers and duties which 
have been reposed in that office having to do with the issuance 
of original or amended certificates of incorporation exercises a func- 
tion which was originally reposed in the crown or sovereign under the 
English law. The issuance of a corporate charter by the king was a 
royal prerogative and necessarily its exercise contemplated a deter- 
mination of the due organization and legal right of the applicant 
for such a charter. Under our American inheritance of the English 
system of laws the issuance of corporate charters was a like attri- 
bute of sovereignty and was attended with a like duty to be exer- 
cised by the officials of the State.” (Italics ours.) 

It further said (p. 618): “It is a long established principle of law 
that the legal existence of a corporation de facto can only be inquired 
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into in a proceeding in the nature of a writ of quo warranto insti- 
tuted by the state on the relation of its attorney-general, wherein 
the right of the corporation to exercise its franchise may be judi- 
cially inquired into and determined.” 

The Secretary of State had issued the certificate, and the statute 
provided that “thereupon the persons signing the articles and their 
associates and successors shall be a body politic and corporate.” 
If there were some defect in the articles which the Secretary of 
State did not observe, such defect was only a cause of forfeiture of 
the corporate existence. The court speaks of such a corporation 
as a de facto corporation. 


There is a very large number of cases that could properly be 
given in further illustration. But the cases cited above afford 
a sufficient demonstration of the fact that courts repeatedly speak 
of a corporation which is subject to forfeiture as a de facto cor- 
poration. According to the language used by most courts, a cor- 
poration that can successfully resist attack in a guo warranto or 
similar proceeding is de jure; a corporation that can not is de 
facto. 

Before any case is cited as an authority relating to the law of 
de facto corporations, there ought to be an unhurried examination 
of the pertinent statutes and facts so that the nature and extent 
of the departure from compliance with the statutory provisions 
may be ascertained. We have examined many cases and, as we 
said in the preliminary chapter (p. 688), we believe that, in well 
over half of the cases in which the expression “de facto corpora- 
tion” has been used, analysis of the pertinent statutes and facts 
will show that there was a corporation subject to forfeiture. 

As an aid to exposition, we speak of a corporation subject to 
forfeiture as a de facto corporation of the first class. With respect 
to such a corporation, the rule is firmly established that collateral 
attack upon its existence will be denied. 

The decision of the Supreme Court of California in Westlake Park 
Investment Co. v. Jordan," is an illuminating decision. Not even 
the Secretary of State, in exercising his function of issuing licenses 
upon payment of prescribed fees, can refuse to issue a license to a 
de facto corporation of the first class. 

7 198 Cal. 609, 246 Pac. 807, our p. 712. 
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It is, however, to be noted that where a public official or board 
has a discretion in granting permits, the fact that the applicant 
corporation is subject to forfeiture may reasonably be taken into 
consideration in deciding whether the permit should be granted. 
In Relief Electric L., H. & P. Co.’s Petition,® the applicant corpora- 
tion had not completed its works within the time specified in the 
statute. The court said (p. 16): “While it has been held that the 
attorney general must move to forfeit lapsed rights such as these, 
nevertheless when it appears to a commission that such corpora- 
tion is attempting to exercise such rights, its denial of a certificate 
of public convenience because of such an attempt would not be 
such an unreasonable exercise of its regulatory control as would 
warrant this court in interfering.” 


Before closing this chapter, a word should be said as te the lia- 
bility of incorporators who have in applying for charters made false 
statements as to the amount of stock subscribed and/or paid in. 

In Webb v. Rockefeller, the plaintiff alleged that the articles of 
association of the Siegel-Sanders Live Stock Commission Company 
stated that $250,000 capital stock had been bona fide subscribed, 
and paid in; but that the incorporators agreed among themselves 
that the stock should not be paid; and that the company never had 
$250,000, nor one-half that amount. The plaintiff further alleged 
that he in good faith believed the corporation had a paid-up capital 
of $250,000 and extended credit to it because of such belief. He 
sought to hold the incorporators liable on the ground that they had 
caused him to part with his money to a corporation which did not 
have the paid-in capital stated in the articles of association. 

The statutes of Missouri under which the corporation was formed 
required that the articles of association submitted to the Secretary 
of State should state the amount of the capital stock, and that the 
same had been bona fide subscribed, and that one-half thereof had 
been paid in. 

The defendants demurred, and the court sustained the demurrer. 
It said that the Siegel-Sanders Live Stock Commission Company 


1863 Pa. Super. Ct. 1. 
19 195 Mo. 57, 93 S. W. 772, 6 L. R. A. (N. S.) 872. 
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was a corporation, even if the Secretary of State had been induced 
by improper means to issue a certificate of incorporation. See 
Bank v. Rockefeller,° which has been stated at our pp. 709, 710. It 
further said that, on the facts alleged in the petition, the plaintiff 
had no cause of action against the defendants. The chief reason 
given by the court for this decision was (p. 71) “that the certificate 
made by the incorporators to the Secretary of State and the facts 
therein stated, are made for the purpose of complying with the 
requirements of our laws, imposed as a condition precedent to the 
obtaining of a charter to do business as a corporation in this State, 
and not for the purpose of procuring credit from those who may do 
business with the corporation as such.” (Italics ours.) 

This reasoning seems to us to be wrong. Legislatures have 
recognized that under modern conditions there is need of providing 
some way in which a person can take a share in a business venture 
without exposing himself to the unlimited liability to which part- 
ners are exposed, and to meet that need they have passed general 
laws under which corporations may be formed. But in passing such 
laws most, if not all, legislatures have taken care not to carry the 
principle of shielding shareholders from liability so far that finan- 
cially irresponsible legal units would be let loose on the community. 
They have sought to give the advantages of incorporation on terms 
which afforded reasonable protection to creditors. 

In passing the statute in question the Missouri legislature had 

required that, in the application for a charter, statements should 
be made as to the amount of capital subscribed and paid in. It had 
also required that these statements should be filed in specified public 
offices. We think that the natural construction of such a statute 
is that the legislature intended that the public, and particularly 
members of the public who might consider extending credit to the 
corporation, should have a means of knowing how much of a stake 
the incorporators had given the corporation. To say, as the Mis- 
souri court did say in its opinion, that such persons are not of a 
class to whom these statements are addressed, seems to us a per- 
version of the legislative intent. 

In the course of its opinion, the court pointed out that the mem- 
bers of the corporation were liable to creditors of the company to 
the extent of their unpaid stock, and we agree that it should have 

20195 Mo. 15, 93 S. W. 761. 
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been alleged that the corporate assets, zmcluding unpaid subscrip- 
tions (see our p. 26), were insufficient to meet liabilities. If they 
were sufficient, the plaintiff had not been damaged. 

But assume that some of the incorporators are financially respon- 
sible but that others are not; that those who are financially respon- 
sible subscribe for a fraction of the shares and pay for their shares; 
that those who are not financially responsible subscribe for the 
rest of the shares but that it is agreed among the incorporators that 
they shall not be called upon to pay for them; and that then the 
statement is made in the articles of association, with the approval 
of all the incorporators, that the whole amount of the capital stock 
has been paid in. In such a case, the right of a creditor of the cor- 
poration to insist that the corporation attempt to collect the unpaid 
subscriptions from the incorporators who are financially irrespon- 
sible does not save him from damage. And in such a case we submit 
that a plaintiff, like the plaintiff in the Webd case, should be given 
relief. 

In Patterson v. Franklin, the Supreme Court of Pennsylvania 
said (p. 615) that, if a false statement as to the amount of capital 
paid in is made in an application for a charter to the governor under 
the Pennsylvania statute (see our p. 712), and the governor is in- 
duced by the fraud to approve the application, “‘ the state could com- 
plain; and upon a showing of the fraud cancel the letters patent. 
The business public could complain: and any person induced to 
credit the corporation because of the falsehood, and finding him- 
self a loser, might proceed for the recovery of his individual loss 
in an appropriate form of action.” 

But the question remains as to just what should be the relief 
granted to such a plaintiff. 

In Burns v. Beck &c. Hardware Co., a corporation had been 
created. The statute provided that no such corporation should 
commence to exercise the corporate privilege until there had been 
a specified subscription and payment of capital stock. The corpora- 
tion did begin business before such amount had been subscribed and 
paid. The plaintiff sued in behalf of himself and the other creditors 
of the corporation. The court said (pp. 492, 495): “Burns and Par- 
kins, both being officers of the corporation and the only stockholders 
therein, held out the corporation to the world as duly organized; 

21176 Pa. 612, 35 Atl. 205. aS3iGa. ail, 10a. Bn Lat. 
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whereas, according to the allegations of the bill, all the stock had 
not been subscribed for, nor had ten per cent. thereof been paid in. 
The corporation, therefore, was one de facto only, and had no legal 
right to transact business or to obtain credit. It did obtain credit, 
however, and this it did by reason of the wrongful acts of Burns and 
Parkins in setting it on foot prematurely and holding it out as 
duly organized. This was a legal fraud committed by them, and 
rendered them liable to respond to the corporation creditors, to the 
extent of at least the capital stock that should have been subscribed 
and paid in, in the event the corporation assets proved insufficient 
to discharge its liabilities. . . . It seems to us both just and 
legal to hold them responsible to creditors for these debts up to the 
measure of the amount which they should have had subscribed and 
paid in ultimately had they violated no law in setting the corpora- 
tion on foot and using it as a business instrument.” 

This case gives a valuable lead which, we submit, ought to be 
followed. If the plaintiff brings a creditor’s bill, the court should 
(if necessary to satisfy creditors) require the incorporators to pay 
into the corporate treasury an amount equal to the amount that 
was stated to have been subscribed or paid in (as the case may be) 
but that was not in good faith subscribed or paid in. The liability 
would sound in tort, and therefore the incorporators would be 
liable severally for the whole amount. 


CHAPTER III 
DE FACTO CORPORATIONS OF THE SECOND CLASS 


No problem as to an alleged corporation arises unless there has 
been a failure to make even substantial compliance with some man- 
datory requirement which the legislature intended should be a 
condition precedent to incorporation. 

Where there has not been perfect compliance with all the pertinent 
statutory provisions, counsel who desire to sustain the incorpora- 
tion should consider: first, whether there has not been substantial 
compliance with the provisions; secondly, whether, even if there 
has not been substantial compliance with a provision, such pro- 
vision is not merely directory, rather than mandatory; thirdly, 
whether, even if there has not been substantial compliance with a 
mandatory provision, such provision is not a condition subsequent 
rather than a condition precedent. 


The doctrine of substantial compliance may be illustrated by 
People v. Stockton R. R. Co.1. The statute provided that there 
should be annexed to the articles of incorporation an affidavit setting 
forth that a certain amount of stock had been subscribed and that 
10% in cash thereon had been actually and in good faith paid in. 
The affidavit complied with the statute except that the words “in 
good faith” were omitted; and it was stated in the paper to which 
the affidavit was annexed that more than 10% of the amount sub- 
scribed had been actually, in good faith, paid thereon in cash. The 
court said (p. 313): ‘‘We think this was a substantial compliance 
with the statute, which is all that was necessary.” 

Some other illustrations of this doctrine are cited in the margin.” 


145 Cal. 306, 13 Am. Rep. 178, Warren, Cases Corp. 24. 

2 Ex parte Spring Valley Water Works, 17 Cal. 132; People v. Cheeseman, 
7 Colo. 376, 3 Pac. 716; Van Pelt v. Home Building Association, 79 Ga. 439, 
4S. E. 501; Thornton v. Balcom, 85 Iowa, 198, 52 N. W. 190; Hughes v. Antietam 
Co., 34 Md. 316; Buffalo Co. v. Hatch, 20 N. Y. 157; Carpenter v. Frazier, 102 
Tenn. 462, 52 S. W. 858; Rogers v. Danby Society, 19 Vt. 187; Kwapil v. Bell 
Tower Co., 55 Wash. 583, 104 Pac. 824. 
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If the compliance with the statute has been, although not per- 
fect, yet substantial, there is a de jure corporation. In People v. 
Stockion R. R. Co., direct attack upon the corporate existence was 
made, and that attack was successfully resisted. 


The doctrine of directory provisions may be illustrated by The 
People v. Ford.’ The statute provided that persons desiring to 
incorporate should “sign, seal, and acknowledge” a paper contain- 
ing certain statements; that such paper should be filed in duplicate 
with the Secretary of State; that the Secretary of State should 
examine the same and, if it were in conformity with the provisions 
of the statute, should indorse thereon the word ‘Filed,’ and that, 
upon such filing, ‘‘the corporation shall be deemed fully organized 
and may proceed to business.”’ 

A paper was filed which was in conformity with the statute, 
except that the incorporators who had signed had not also put a seal 
after their names. The Attorney General filed an information in 
the nature of quo warranto and the court held the incorporation to 
be valid. 

It said that there was a well-settled distinction between manda- 
tory and directory provisions; that carrying out the true intention 
of the legislature and effectuating the object of the law would not be 
promoted by strict technical constructions, converting every direc- 
tion and detail of power into a mandatory prerequisite of corporate 
existence; that the requirement of a seal in the execution of docu- 
ments by individuals had become a mere formality; that the legis- 
lature intended that there should be a public record of the corpora- 
tion, the definition of its powers, the amount of its stock, the names 
of its stockholders, its location, and other facts in connection with 
it which were of interest to the public to know’and of the state in 
its supervision over corporations to be acquainted with; that the 
addition of a seal was of no importance for these purposes; that it 
was not of the essence of the thing to be done and that no prejudice 
could result from its omission; that the essential act of making the 
statement, though not in the precise manner indicated, accom- 
plished the substantial purpose of the statute and was sufficient; 
and that it would not be carrying out the intention of the legisla- 
ture to hold that the addition of a scrawl by the signers of the state- 

4294 Ill. 319, 128 N. E. 479, 
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ment was mandatory and its omission invalidated the incorpora- 
tion. There was a dissent. 
Some other illustrations of this doctrine are cited in the margin. * 
If the only provisions which have not been complied with are, 
not mandatory, but directory, there is a de jure corporation. In 
The People v. Ford, direct attack upon the corporate existence 
was made, and that attack was successfully resisted. 


The doctrine of conditions subsequent may be illustrated by 
Mokelumne Co. v. Woodbury, and by Frawley v. Tenafly Trans- 
portation Co. 

In Mokelumne Co. v. Woodbury,° proceedings to incorporate had 
been taken under a general law passed by the California legislature 
in 1850. That Act provided that any three or more persons who 
desired to incorporate ‘““may make, sign, and acknowledge, before 
some officer competent to take the acknowledgment of deeds, and 
file in the office of the Clerk of the county in which the business 
of the company shall be carried on, and a duplicate thereof in the 
office of the Secretary of State” a certain certificate. It further pro- 
vided that “when the certificate shall have been filed as aforesaid” 
the persons executing the same and their successors, should be a 
body politic and corporate. 

A certificate, in conformity with the requirements of the Act, had 
been filed in the office of the clerk of the proper county, but it was 
not shown that a duplicate had been filed in the office of the Secre- 
tary of State. 

The court held, nevertheless, that a corporation had been formed. 
It said (p. 426): “There is a broad and obvious distinction between 
such acts as are declared to be necessary steps in the process of 
incorporation, and such as are required of the individuals seeking 
to become incorporated, but which are not made prerequisites to 
the assumption of corporate powers. In respect to the former, 
any material omission will be fatal to the existence of the corpora- 
tion, and may be taken advantage of, collaterally, in any form in 
which the fact of incorporation can properly be called in question. 


* Judah v. American Live Stock Co., 4 Ind. 333, 339; Ossipee Co. v. Canney, 
54 .N. H. 295, 312; Jackson v. Crown Point Co., 21 Utah, 1, 59 Pac. 238; Grays 
v. Turnpike Co., 4 Rand. (Va.) 578, 581. 

° 14 Cal. 424, 73 Am. Dec. 658, Warren, Cases Corp. 28. 
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In respect to the latter, the corporation is responsible only to the 
government, and in a direct proceeding to forfeit its charter. The 
right of the plaintiff to be considered a corporation, and to exercise 
corporate powers, depends upon the fact of the performance of the 
particular acts named in the statute as essential to its corporate 
existence. Under the issues presented in the pleadings, there is no 
doubt that performance of these acts should have been shown, 
and if the filing of the duplicate of the certificate of incorporation 
is to be regarded as one of them, the Court below properly held 
that the existence of the corporation had not been established. But 
we do not see upon what principle such a construction of the statute 
is admissible. It is certainly not justified by the natural and ordi- 
nary import of the language used, which must furnish the rule of 
construction unless a contrary intention clearly appear. Section 122 
of the Act provides, as we have seen, for the filing of a certificate 
with the Clerk, and a duplicate with the Secretary of State; but 
Section 123 declares that when the certificate shall be filed, the per- 
sons executing the same and their successors, shall be a body politic 
and corporate. The intention of the Legislature clearly was, that 
so far as individuals are concerned, the corporation should acquire a 
valid legal existence upon the filing of the certificate. The filing of 
the duplicate is exclusively a matter between the corporation and 
the State. The rights and privileges conferred by the statute vest 
in the corporation upon the filing of the certificate, and can be 
divested only by a direct proceeding for that purpose. If the dupli- 
cate has not been filed, the assumption of corporate powers amounts 
simply to a usurpation of the sovereign rights of the State, the 
remedy for which rests with the State alone.” (Italics in the 
original.) 

The courts incline to construe statutory provisions as conditions 
subsequent rather than conditions precedent. How far this inclina- 
tion may carry a court in a particular case is shown by the decision 
of the New Jersey Court of Errors and Appeals in Frawley v. Tenafly 
Transportation Co.® 

On April 2d (all the dates were in 1919), certain jitney buses 
were sold to four individuals, and they commenced the operation 
of the buses. On April 9th, they applied to the borough of Tenafly, 
in the name of the Tenafly Transportation Company, Incorporated, 

695 N. J. L. 405, 113 Atl. 242, 22 A. L. R. 369. 
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for an owner’s license, and filed with the borough an insurance 
policy in the name of the corporation. On April 10th, this applica- 
tion was granted. On April 11th, they applied for and obtained 
from the authorities at Camp Merritt a license to operate the 
buses at the camp in the name of Tenafly Transportation Company, 
representing it to be a corporation. On April 23d, three of these 
individuals signed and sealed a certificate of incorporation of the 
“Tenafly Transportation Company,” and on the same date the 
same individuals made and executed to the “Tenafly Transporta- 
tion Company, a corporation,” a bill of sale of the buses. On April 
25th, passengers in one of the buses were injured in a collision with 
another of the buses; one or both of the chauffeurs of the buses at 
the time of the accident was, or were, negligent, and such negligence 
was the proximate cause of the injuries. On April 26th, the cer- 
tificate was received in the proper county clerk’s office, and there 
recorded. On April 29th, the certificate was filed in the office of the 
Secretary of State of New Jersey. 

Section 10 of an Act concerning Corporations (Revision of 1896) 
provided: ‘‘Upon making the certificate of incorporation and caus- 
ing the same to be recorded and filed [in the offices of the proper 
county clerk and of the Secretary of State] as aforesaid, the persons 
so associating, their successors and assigns, shall, from the date of 
such filing, be and constitute a body corporate by the name set forth 
in said certificate, subject to dissolution as in this act elsewhere 
provided.”’ (Italics ours.) 

The trial court charged the jury that if the associates signed the 
certificate of incorporation and, after they had taken that step, did 
some act that they would have had a right to do if they had been a 
legal corporation, there was a de facto corporation, and the plaintiffs 
might recover against the corporation. The corporation moved 
for a nonsuit and for the direction of a verdict in its favor on the 
ground that its corporate existence at the time of the accident had 
not been proved. These motions were overruled. The jury re- 
turned verdicts against the corporation. 

Judgments against the corporation were affirmed by a divided 
court, six judges voting for affirmance, and four for reversal. 

The majority reasoned that in the prior case of Vanneman v. 
Young’ a similar decision was made with respect to the corporation 

792 N. J. L. 403, 20 Atl. 53. 
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statute there construed, and said (p. 413): “If, as in the Vanneman 
case, the recording and filing of the certificate are not made by the 
statute then in existence, a condition precedent to the legal exist- 
ence of the corporation, then in the instant case the present statute 
does not make the recording and filing of the certificate a condition prece- 
dent to the legal existence of the corporation.” (Italics ours.) 

In Vanneman v. Young, the statute construed was as follows: 
“Upon making said certificate and causing the same to be recorded 
and filed as aforesaid, the said persons so associating, their succes- 
sors and assigns, shall be, from the time of commencement fixed in said 
certificate and until the time limited therein for the termination 
thereof, incorporated into a company, by the name mentioned in 
said certificate.” (Italics ours.) The facts were that on November 
9th, 1886, a certificate for the incorporation of the Clayton Bottle 
Works was recorded in a county clerk’s office, but was not filed in 
the office of the Secretary of State until August 17th, 1887. Be- 
tween November 9th, 1886, and August 17th, 1887, the plaintiff 
sold to the Clayton Bottle Works, as a corporation, certain ma- 
terials. Subsequently the plaintiff brought suit for the price 
against those persons who had associated themselves for the forma- 
tion of the company, insisting that, as the certificate had not been 
filed in the office of the Secretary of State at the time of the pur- 
chase, the corporation had not been created, and, therefore, that the 
associates were liable as partners. 

The court in the Vanneman case affirmed a judgment in favor of 
the defendants, and rested its decision on two grounds. The first 
ground was that the dealings between the parties had been on the cor- 
porate basis (see our pp. 740-751). The court further said (p. 405): 
“But, in the second place, the recording and filing of the certificate 
are not made by the statute a condition precedent to the legal ex- 
istence of the corporation; they are merely necessary evidence of 
such existence. That evidence being produced, the legal existence 
of the corporation, ‘from the time of commencement fixed in said 
certificate,’ is proved. In the present case, the time so fixed was 
anterior to the contract with the plaintiff, and hence it appeared at the 
trial that the plaintiff had sold his goods to a corporation de jure 
and not to the defendants.” (Italics ours.) 

We submit that the statute construed in the Vanneman case was 
not “practically the same”’ (see p. 412 of the opinion in the Frawley 
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case) as the statute construed in the Frawley case. The statute 
in the Vanneman case contemplated that the recording and filing 
might have a retroactive effect, and that, once there had been a 
filing and recording, the existence of the corporation should date, 
not from the time of the filing, but “‘/rom the time of commencement 
fixed in said certificate.” There had been such filing, this filing under 
the statute had a retroactive effect, and the date fixed in the cer- 
tificate was anterior to the date of the contract upon which plaintiff 
was suing. 

In Hampion v. The Clinton &c. Company the court said (p. 160) 
with reference to the statute construed in the Vanneman case: 
“Under that act whenever the certificate is filed it will have relation 
back to the time named therein for commencement of corporate 
existence.” 

But in the Frawley case, the statute provided that there should 
be a recording and filing, and that “from the date of such filing” 
the associates should be a body corporate. Under this statute, the 
recording and filing had no retroactive effect. The associates were 
to be a body corporate ‘from the date of such filing,” and not from 
some earlier date. But the decision of the court is that the asso- 
clates were a body corporate on some earlier date, that they became 
a body corporate merely by executing the certificate of incorporation 
and doing some act that they would have had a right to do if they 
had been a legal corporation. We are unable to believe that the 
construction of the statute adopted by the majority was justified. 

We submit that on April 25th, 1919, the Tenafly Transportation 
Co. was only a de facto corporation of the third class, and at pp. 801- 
803 we consider whether, that being so, the plaintiffs should have 
been allowed to recover the judgments which they were permitted 
to recover. But we mention the case at this time to illustrate how 
strong the inclination of a court may be to construe statutory 
requirements as conditions subsequent rather than as conditions 
precedent. 

The courts incline to construe a requirement as amounting only 
to a condition subsequent, and, moreover, they also incline to con- 
strue a condition subsequent as mot self-executing (pp. 685, 686). 
And whenever the court sees its way to construing a requirement as 
a condition subsequent which is not self-executing, then failure to 

865 N. J. L. 158, 46 Atl. 650. 
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comply with the requirement is only a cause of forfeiture and there 
is a de facto corporation of the first class (Chapter II, pp. 701- 
718). 

It is pertinent, at this point, to note that the tendency of legisla- 
tion in more recent years has been toward so framing corporation 
statutes that a failure to comply with requirements shall be only a 
cause of forfeiture. Thus in § 4 of chapter 141 of the Laws of Ver- 
mont for 1915, it was provided: “If the secretary of state does 
record the articles, such corporation shall thereupon be a legal unit, 
and such record shall conclusively establish, except in a proceeding 
by the state to test the validity of the incorporation, that such a cor- 
poration might lawfully be formed under the provisions of this law, 
and that all conditions precedent to its incorporation have been 
complied with.” 

We submit that such a provision is desirable. And we have al- 
ready seen, in considering some of the statutes mentioned in Chapter 
II at pp. 708-714 that, even if a statute is less explicit than the Ver- 
mont statute, yet if it calls for the submission of the incorporation 
papers to some public official, like a governor or secretary of state, 
for approval, and such official does approve and there is the filing 
and recording required by statute, the courts strongly incline to 
construe such a statute as having the same effect as the Vermont 
statute. 

If there is a statute which is the same as the Vermont statute, 
or which is equivalent thereto, there can arise thereunder no ques- 
tion with regard to de facto corporations of the second class. All 
de facto corporations will be either of the first or of the third class. 

The adoption of such a statute simplifies the law; and on this 
matter it is, happily, easy to simplify the law. As the tendency is 
toward such statutes, we believe that the law as to de facto corpo- 
rations of the second class is of diminishing importance. 

But there have been many, and there are still some, statutes under 
which questions have arisen, or may arise, as to de facto corpora- 
tions of the second class; and we turn now to the authorities. 


We will consider first some New York cases which preceded 
Methodist Episcopal Union Church v. Pickett, and then will con- 
sider at length that important decision. 

919 N. Y. 482. 
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Trustees of Vernon Society v. Hills (1826). Suit was brought ona 
subscription made by the defendant. The only question was 
whether the plaintiff was a corporation. The defendant alleged 
that, at a time subsequent to the incorporation, there had been a 
failure to elect trustees as the statute required, and that conse- 
quently the corporate existence had been forfeited. The court held 
that a forfeiture of corporate rights could not be taken advantage 
of in this collateral way. 

The court further said (p. 27): “The plaintiffs have acted as 
trustees upon the matter in question, and in bringing their suit, 
colore officii; and before an objection to their right can be sustained 
by the defendant, on the ground that they were not regularly 
elected, he must show that proceedings have been instituted against 
them by the government, and carried on to a judgment of ouster.” 

The court did not use the expression ‘‘de facto,” either in con- 
nection with the corporation, or the trustees thereof. But the 
headnote reads: ‘‘The trustees, de facto, of a religious society, 
though they were irregularly elected, yet are in, colore officii; and 
their proceedings are valid till they are ousted by judgment at the 
suit of the people.” 

In Utica Insurance Company v. Tilman," it was held that the fact 
that the plaintiff was a corporation was sufficiently proved by pro- 
ducing an exemplified copy of the Act of incorporation, and proving 
that shortly after the passage of the Act, and at all times since, 
business had been done in the name of the corporation pursuant 
to the Act. 

In Williams v. Bank of Michigan,” the defendant had made a 
note payable to “The President, Directors and Company of the 
Bank of Michigan.” Plaintiff alleged that it was incorporated by 
a special Act. The validity of this Act was discussed by the court 
at length, and the court was unanimous in concluding that it was 
valid. Mr. Senator Beardsley then said (p. 553): “These points 
being established, the only additional fact necessary to sustain an 
action is to show a user under the act of incorporation in conformity 
to its provisions”; and, after reviewing the facts including the fact 
that the defendant had given his note to the bank payable to it in 

10 6 Cowen (N. Y.) 23, 16 Am. Dec. 429. 


11 { Wend. (N. Y.) 555. 
1277 Wend. (N. Y.) 539. 
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its corporate name, he said (p. 553): ‘‘So far as user becomes a 
question, these facts surely ought to be conclusive on the defendant 
below, and estop him from denying its having been in operation. 
If I am wrong in saying it should be conclusive upon him, it is at 
least prima facie evidence, and that until rebutted, is sufficient. 
It is a corporation de facto, and binding upon the parties till set 
aside.” 

In U. S. Bank vy. Stearns (1836),!* the court held that there had 
not been sufficient proof that the plaintiff was a corporation. It 
said (p. 315): ‘The least proof which has been held sufficient is the 
production of an exemplification of the act incorporating the plain- 
tiffs, and evidence of user, under their charter.” 

In McFarlan v. The Triton Insurance Co. (1847) 14 the facts 
were similar to those in Brouwer v. A ppleby,!® which has been stated 
at our pp. 702-704. The court said (p. 397): “It would have been 
enough for the plaintiffs to show the charter, and the user under it.” 

This brings us to Methodist Episcopal Union Church v. Pickett 
(1851).7* The language of the court in this case has had a very 
large influence with respect to de facto corporations of the second 
class. 

There was a general law in New York (passed April 5, 1813, and 
which reappears at pp. 292 et seg. of Vol. 3 of the Revised Statutes, 
1830) for the incorporation of religious societies. This provided 
that it should be lawful for the male members of full age to assemble 
at the meeting-house, and elect trustees. It further provided how 
notice of such meeting should be given, and who should preside and 
act as returning officers. It further provided: “And the said return- 
ing officers shall immediately thereafter certify, under their hands 
and seals, the names of the persons elected to serve as trustees for 
such church, congregation or society, in which certificate the name 
or title by which the said trustees and their successors shall for ever 
thereafter be called and known, shall be particularly mentioned and 
described; which said certificate, being proved or acknowledged as 
above directed, shall be recorded as aforesaid; and such trustees 
and their successors shall also thereupon, by virtue of this act, bea 
body corporate, by the name or title expressed in such certificate.” 

The following certificate was duly acknowledged and recorded: 


1815 Wend. (N. Y.) 314. 44 Denio (N, Y.), 392. 
* 1 Sandf. Super. Ct. (N. Y.) 158. IC TOUIN, tore 
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““Agreeably to a law of the State of New York, passed on the 5th 
day of April, 1813, authorizing the incorporation of churches, the 
male members of the Methodist Episcopal Union Church, agreeably 
to public notice given, met on the 15th day of May, 1826, in the 
village of Lyons, Wayne County, New York, at their meeting- 
house, and by plurality of votes chose Richard Jones and Orra 
Bennett to preside; then proceeded to the choice of five trustees. 
On canvassing the votes it was found that the following persons 
were duly elected, viz: Richard Jones [and four others]. We the 
returning officers do certify that Richard Jones [and four others] 
were legally elected trustees for the Methodist Episcopal Union 
Church, in the village of Lyons, agreeably to a statute passed 
April 5, 1813. 

“ Given under our hands, &c. 
“ (Signed) Richard Jones. (Seal.) 
“Orra Bennett. (Seal.)” 

Suit was brought in the name of the Methodist Episcopal Union 
Church to recover a subscription made by the defendant toward 
rebuilding the plaintiff’s church. 

The defence was that the plaintiff was not a corporation. It 
was alleged that the certificate did not show that proper notice of 
the meeting had been given, or that the returning officers were 
properly elected, and that it did not particularly mention and de- 
scribe the name or title by which the trustees and their successors 
should thereafter be called and known. 

The court said (pp. 484, 485): “The answer in this case having 
denied that the plaintiffs were ever incorporated as alleged in their 
complaint, it was incumbent upon them to prove their incorpora- 
tion upon the trial. The defendant’s counsel insists that the cer- 
tificate introduced for that purpose, was insufficient to support the 
issue on the part of the plaintiffs; because the act for the incorpora- 
tion of religious societies, requires certain preliminary acts in order 
to incorporate under it, which acts, being virtually conditions prece- 
dent to the creation of such a corporation, must be proved before 
its existence can be established. . 

“But a rule so inconvenient as that contended for by the de- 
fendant’s counsel, has never yet been established in regard to any 
class of corporations. On the contrary, it has been repeatedly 
held, that as against all persons who have entered into contracts 
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with bodies assuming to act in a corporate capacity, it is sufficient 
for such bodies to show themselves to be corporations de facto. This 
can not be done by simply showing that they have acted as corpora- 
tions for any period of time, however long. Two things are necessary 
to be shown in order to establish the existence of a corporation de 
facto, viz.: 1. The existence of a charter, or some law under which a 
corporation with the powers assumed might lawfully be created; 
and, 2. A user by the party to the suit, of the rights claimed to be 
conferred by such charter or law. (United States Bank v. Stearns, 
15 Wend. 314.) 

“The rule established by law as well as by reason is, that parties 
recognizing the existence of corporations by dealing with them, 
have no right to object to any irregularity in their organization or 
any subsequent abuse of their powers, not connected with such 
dealing. As long as these are overlooked or tolerated by the State, 
it is not for individuals to call them in question.” 

The court quoted from Trustees of Vernon Society v. Hills (our p. 
727), and Brouwer v. Appleby (our p. 702), and then said (pp. 486, 
487): “I have said that a party to a suit, in order to show itself to 
be a corporation de facto, must prove the existence of a law author- 
izing its incorporation—that is, it must appear that such authority 
exists—if by special charter it must be proved; but when there is a 
general law of our own State, authorizing a particular class of incor- 
porations, the courts, I think, will take judicial notice of it. . 

“But it is insisted by the defendant’s counsel that there was no 


proof of user. . . . In this case, the essential steps by which the 
organization is accomplished are required to be made a matter of 
record. . . . If the law exists, and the record exhibits a bona fide 


attempt to organize under it, very slight evidence of user beyond 
this, is all that can be required.” ; 

We think that all will agree that this case was, on its facts, well 
decided. But it has been cited as authority for the broad proposi- 
tion that, if persons attempting to incorporate fail to make even 
substantial compliance with some mandatory provision which the 
legislature intended should be a condition precedent to incorpora- 
tion, they may nevertheless become a corporation which is good 
against all but the State. 

It seems to us that the court had no such broad proposition in 
mind. It was dealing with a defendant who had been content to 
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make a contract on the assumption that the named plaintiff was a 
corporation. There was an adequate basis for an argument ad 
hominem addressed to him. 

Moreover, it seems to us that the court confused (1) the question 
as to what is necessary to prove the existence of a corporation 
alleged to have been formed under a special Act, with (2) the ques- 
tion as to what is necessary to prove the existence of a corporation 
alleged to have been formed under a general law which contained 
mandatory requirements which were conditions precedent to in- 
corporation. 

It must be remembered that, at the time when this case was de- 
cided, corporations were usually created by special Act,—general 
laws authorizing the formation of corporations thereunder were, as 
yet, exceptional. Am examination of the opinion shows that the court 
applied rules of law which had been laid down with respect to corpora- 
tions formed by special Acts. A special Act usually declared named 
persons to be incorporated; and, just so soon as those persons 
accepted the Act, there was a corporation. The law did not require 
formal acceptance,—doing business in the name of the corporation 
was enough. Therefore the New York courts had decided that the 
existence of such a corporation was sufficiently shown by proof of 
(1) the charter, and (2) user. 

It is these authorities, dealing with the creation of corporations 
through the passage and acceptance, by user, of special Acts, upon 
which the court relies in making its statement: ‘Two things are 
necessary to be shown in order to establish the existence of a cor- 
poration de facto, viz.: 1. The existence of a charter, or some law 
under which a corporation with the powers assumed might law- 
fully be created; and, 2. A user by the party to the suit, of the 
rights claimed to be conferred by such charter or law.” 

The only cases cited by the court were United States Bank v. 
Stearns (our p. 728); Trustees of Vernon Society v. Hills (our p. 727); 
and Brouwer v. Appleby (our p. 702). But none of those cases 
dealt with a corporation formed under a general law containing 
mandatory requirements which were conditions precedent to in- 
corporation. In the first of those cases, the court held there was not 
sufficient proof of incorporation. In the second and third, a corpo- 
ration had been formed and the decisions were only that advantage 
of a cause of forfeiture could not be taken in a collateral way. 
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In Brouwer v. Appleby the court had, indeed, spoken of the corpo- 
ration in question as a de facto corporation, but we have already 
shown that it was a de facto corporation of the first class, not of the 
second (pp. 702-704). 

It may be noted, furthermore, that the court in the Pickett case 
said toward the close of its opinion that, if it had been necessary 
to decide the point, it would have been of opinion that the certificate 
substantially conformed to the requisitions of the Act. And we 
submit that, while the statute did make the filing of a proper cer- 
tificate a condition precedent to incorporation, that was the only 
act contemplated by the statute as a condition precedent. If a 
proper certificate had been filed, the sound construction of the Act 
would seem to be that the legislature did not intend that any 
irregularities in the proceedings leading up to the filing of the cer- 
tificate should be more than a cause of forfeiture. In a word, the 
Methodist Episcopal Union Church was, at the worst, a de facto 
corporation of the first class. 

But although on the facts the court was, we think, dealing with a 
de facto corporation of the first class rather than of the second class, 
the opinion has proved to be the root authority for defining a de 
facto corporation of the second class. 

The definition given in the Pickett case has been taken up by 
other courts, and usually the requirements have been amplified. 
In the preliminary chapter, we quoted two other definitions, one 
given by the Supreme Court of the United States in Tulare I rriga- 
tion District v. Shepard and the other given by the Supreme Court 
of Iowa in Kosman v. Thompson. 

if the requirements specified in the Pickett case, as amplified 
(if they are amplified) in the particular jurisdiction are met, there 
is a de facto corporation of the second class. 


Is collateral attack permitted upon the existence of a de facto 
corporation of the second class as a legal unit? 

In the bulk of the cases that have come before the courts, col- 
lateral attack has not been permitted. Moreover, there have been 
numerous statements to the effect that it will never be permitted. 

But we repeat here what we have already said at pp. 689, 690 in 


7185 U.S. 1, 22 Sup. Ct. 531, 46 L. Ed. 773, our p. 688, 
$215 N. W. (Lowa) 261, 264, our p. 689. 
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the Preliminary Chapter. We believe that the statements that it 
will never be permitted have been due to a confusion of de facto cor- 
porations of the first class with de facto corporations of the second 
class. We believe that the law is that (1) in most of the cases that 
arise collateral attack will be denied; but (2) that in some cases it 
will be permitted. We believe not only that the statement that it 
will never be permitted can not be justified by sound legal reasoning, 
but also that it is demonstrable that such a statement is not a 
reliable guide as to what the law is. 

To ascertain the law on this matter is not easy. We must pick 
our way. We subdivide the cases into ten groups. 


Group 1. Where there has been, in form, a contract between an 
outsider and the alleged corporation; the outsider brings a suit for 
breach of such contract in which the alleged corporation is named 
as the defendant; and the associates seek to defend on the ground 
that there was no such corporation at the time the contract was 
made. 

In Boyce v. Towsonton Station,” this defence prevailed. The 
court said (pp. 373, 374): “We think it would be extending the 
doctrine of estoppel to an extent, not justified by the principles of 
public policy, to allow it to operate through the conduct of the 
parties concerned, to create substantially a de facto corporation, 
with just such powers as the parties may by their acts give to it. 
This would be substituting the dealings of the parties, for compli- 
ance with the requirements of the law, and giving to them the same 
effect through the aid of the Courts. Thus, virtually, through the 
Courts, recognizing the existence of the corporation, in manifest 
disregard of the written law. . . . The statute law of the State, 
expressly requiring certain prescribed acts to be done to constitute 
a corporation, to permit parties indirectly, or upon the principle of 
estoppel, virtually to create a corporation for any purpose, or to 
have acts so construed, would be in manifest opposition to the 
statute law, and clearly against its policy, and justified upon no 
sound principle in the administration of justice.” 

There is force in what the court said; there is, clearly, a public 
policy against unauthorized corporate action; there is therefore 
always some objection to the court’s predicating upon unauthorized 

1946 Md. 359, Warren, Cases Corp. 600. 
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corporate action the same results that would be predicated upon 
authorized corporate action. But on the other hand it is certainly 
fair as between the parties in such a case as the Boyce case that the 
associates should not be allowed to show that they assumed to be 
incorporated when they were not. They represent themselves to 
be members of a corporation; the plaintiff in reliance upon that 
enters into a transaction which, in form, is a contract between him 
and such corporation; and then when he asks for the remedy that 
he would have had if there had been a corporation, the associates 
seek to show that their representation of being incorporated was 
not true. They seek to take advantage of the fact that they as- 
sumed, without right, to be incorporated,—they seek to take ad- 
vantage of their own wrong. 

There is a public policy against unauthorized corporate action, 
but that is not the only pertinent consideration. To allow the 
associates successfully to resist the plaintiff is unfair to him, and 
that too is a pertinent consideration. 

Due weight should be given both to the public policy against 
unauthorized corporate action and also to the considerations of 
fairness between the parties. 

Nearly all of the authorities have been contra to the Boyce case. 
Nearly all courts have felt that under such circumstances it was 
proper to allow the considerations of fairness between the parties 
to outweigh the public policy against unauthorized corporate action. 
The Supreme Court of Illinois said that ‘‘such a defense is repug- 
nant to every sentiment of justice and good faith.” ° 

In nearly all such cases, collateral attack has been denied, and 
the plaintiff has been held entitled to such remedies as he would have 
had if there had been such a corporation as was alleged. He may 
obtain a judgment which will run, in form, against the alleged cor- 
poration, and he may satisfy that judgment out of any property 
which the associates have treated as the property of the alleged 
corporation (provided the rights of third persons have not inter- 
vened). Moreover, he may have such relief against the share- 
holders themselves as he might have had against the shareholders of 
such a corporation as was alleged.”! 


oR. & M.R.R.Co.v. F. L. & T. Co., 49 Il. 331, 347, 95 Am. Dec. 595, 607. 
*t Among the numerous authorities supporting this statement are Bank of 
Midland v. Harris, 114 Ark. 344, 170 S. W. 67; Wheelock v. Kost, 77 Ill. 296; 
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We think, however, that it can not safely be said that collateral 
attack even in this group of cases will always be denied. We will 
point out one situation in which probably it would be permitted. 

In Wells Company v. Gastonia Company,” (already stated at 
pp. 708, 709), the jurisdiction of the federal court depended on di- 
versity of citizenship. The court concluded that a corporation had 
been created under the laws of Mississippi. But in the course of the 
opinion, it said (p. 186): “Of course, if the charter of the company 
had made it a condition precedent to its becoming a corporation 
that a certain amount of capital should be subscribed and paid for, 
a compliance with that condition would have been necessary before 
the company would have become a corporation entitled to sue 
and be sued in the courts of the United States.’ (Italics in the 
original.) 

We have already seen (pp. 517-519) in discussing Great Southern 
Fire Proof Hotel Co. v. Jones,” that the Supreme Court of the 
United States has no disposition to extend the jurisdictional rule 
that the members of a corporation will be presumed to be citizens 
of the state where the corporation was organized. In that case, 
the court refused to extend it to the members of a legal unit which 
the creating legislature had seen fit to call a partnership association 
rather than a corporation. And, according to the statement made 
by the court in Wells Company v. Gastonia Company, it will refuse 
to extend it to the members of any alleged corporation, where a 
condition precedent to incorporation has not been complied with. 
The court said that “of course’? compliance with conditions prece- 
dent would be necessary before the company would have become 
a corporation entitled to sue and “‘be sued.”’ 


Group 2. Where one of the associates seeks to show as against 
his fellow associates that there was no corporation. 

The complaining associate has not represented to the other asso- 
ciates that they are incorporated any more than the other associates 
have made such a representation to him. There is therefore not 
here the same basis for estopping the complaining associate as 


Rogers v. Cozart, 192 N. C. 720, 135 S. E. 864; Eaton v. Aspinwall, 19 N. Y. 
119; Slocum v. Warren, 10 R. I. 116. 

22198 U.S. 177, 25 Sup. Ct. 640, 49 L. Ed. 1003. 

23177 U.S. 449, 20 Sup. Ct, 690, 44 L. Ed. 842. 


736 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


against his fellow associates, as there was in Group 1 for estopping 
all the associates as against an outsider. 

But the basis upon which the parties have dealt was that they 
were members of a corporation. It is not fair, as between the asso- 
ciates, that one of them should now turn about and seek to have 
the rights between them adjusted on some other basis. 

In Bushnell v. Consolidated Ice Machine Co.,*4 the statute re- 
quired that certain papers should be filed in the office of the secre- 
tary of state; and further provided: ‘‘The secretary of state shall 
thereupon issue a certificate of the complete organization of the 
corporation, making a part thereof a copy of all papers filed in his 
office in and about the organization of the corporation, and duly 
authenticated under his hand and seal of state, and the same shall 
be recorded in a book for that purpose, in the office of the recorder 
of deeds of the county where the principal office of such company 
is located. Upon the recording of the said copy, the corporation 
shall be deemed fully organized and may proceed to business. Unless 
such company shall be organized and shall proceed to business as 
provided in this act, within two years after the date of such license, 
then such license shall be deemed revoked, and all proceedings 
thereunder void.” * 

Some associates had attempted to incorporate under this statute, 
but the certificate of complete organization had not been recorded 
in the proper local office. One of the associates brought a bill to 
have the alleged corporation “declared a co-partnership, and its 
affairs settled between the complainant and defendants accord- 
ingly.” The Circuit Court dismissed the bill and the Supreme Court 
of Illinois said that such dismissal was clearly right. 

Cases, accord, are cited in the margin.” 


Group 3. This group of cases is in two parts: 

a. Where there has been, in form, a contract between an out- 
sider and the alleged corporation; suit for breach of such contract 
is brought in the name of the alleged corporation against the out- 


*4 138 Ill. 67, 27 N. E. 596, Warren, Cases Corp. 603. 

** Revised Statutes (Hurd), 1882, Chap. 32, § 4. 

8 See Troutman v. Carnival Co., 142 Towa, 140, 120 N. W. 730; Weil v. Leopold 
Weil &c. Co., 126 La. 938, 53 So. 56; Thompson ( )ptical Institute v. Thompson, 
119 Or, 252, 237 Pac. 965; Hanson v. Martin, 192 Wis. 40, 211 N. W. 790, 
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sider; and he seeks to defend on the ground that there was no such 
corporation at the time the contract was made. 

These cases are the converse of the cases in Group 1. There is no 
basis for an estoppel against the defendant, if the necessary basis 
for an estoppel is a misrepresentation by one person which has been 
acted upon by another person. Obviously, the representation that 
there was a corporation was made, not by the outsider to the asso- 
ciates, but by the associates to the outsider. 

Nevertheless, the defendant was content to enter into a transac- 
tion which all the parties who participated therein supposed was 
a contract between him and a corporation. The dealings between 
the parties were on a corporate basis. It is not fair, as between him 
and the associates, that when he is sued for not having done what 
he agreed to do, he should successfully defend on the ground that 
there was no such corporation at the time the contract was made. 

To permit collateral attack under such circumstances has seemed 
to the courts to be giving a technical defence to a wrongdoer, and 
the inclination of the courts to deny collateral attack has been 
shown in a very large number of authorities. 

As a question of language, many courts have said that the de- 
fendant was estopped, thus extending the use of the term estoppel 
beyond cases where the person estopped has made a misrepresenta- 
tion upon which another has acted. Estoppel is used here in a 
broader sense, similar to the sense in which a tenant is said to be 
estopped to deny his landlord’s title. Having entered into a trans- 
action on the assumption that a certain claim, made by the persons 
with whom he is dealing, is well founded, the defendant is now 
estopped to show that it was not well founded. 

Although the inclination of the courts to deny collateral attack 
in such cases is strong, it can not safely be said that collateral attack 
will always be denied. 

Here again Wells Co. v. Gastonia Company ™ should be noted. 
In that case the defendant had, at least in form, made a contract 
with the plaintiff. When the defendant challenged the right of the 
plaintiff to sue, the court did not give the short answer that the 
defendant, having entered into such a transaction, was not to be 
allowed collateral attack upon the existence of the alleged corpora- 
tion. On the contrary, the court said that compliance with condi- 

27 198 U.S. 177, 25 Sup. Ct. 640, 49 L. Ed. 1003, our p. 708. 
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tions precedent was ‘“‘of course” necessary to give the plaintiff the 
right to sue, and it carefully inquired whether there was any condi- 
tion precedent which had not been complied with. 

A de facto corporation of the second class is not just as good as a 
de facto corporation of the first class even though there have been 
dealings on a corporate basis, if the jurisdiction of a federal court 
is dependent upon a diversity of citizenship. 


We said above that this group of cases is in two parts. We pass to 
the second part: 

b. Where there has been, in form, a transfer of property from A, 
the owner thereof, to an alleged corporation, and A or someone 
claiming under him thereafter attempts to show that there was no 
such corporation at the time of the transaction. 

Treating the alleged corporation as a transferee has consequences 
like the consequences of treating the alleged corporation as an 
obligee. 

The inclination of the courts to deny collateral attack has been 
shown in a very large number of authorities. As a question of 
language, many courts have said that A was estopped. 

But, although the inclination of the courts to deny collateral 
attack in such cases is strong, it can not safely be said that collateral 
attack will always be denied. In Jones v. Aspen Hardware Co.,* 
an attempt was made to form a corporation. There was a law 
under which such a corporation might have been formed, there 
was a bona fide attempt to comply with such law, the attempt was 
carried so far that the principal organization paper was recorded 
in one of the places required by law (the office of the recorder of 
deeds in the county where the business was to be transacted), and 
business had been done in the name of the corporation. But the 
principal organization paper had not been filed with the Secretary 
of State, nor had the fee required by law been paid to him. 

The statute provided: ‘‘The said fee shall be due and payable 
upon the filing of the certificate of incorporation, articles of asso- 
ciation, or charter of said corporation, joint stock company or asso- 
ciation, in the office of the Secretary of State; and no such corpora- 
tion, joint stock company or association, shall have or exercise any 
corporate powers or be permitted to do any business in this State 

*8 21 Colo. 263, 40 Pac. 457, 29 L. R. A. 143, 52 Am. St. Rep. 220. 


DE FACTO CORPORATIONS OF THE SECOND CLASS 739 


until the said fee shall have been paid; and the Secretary of State 
shall not file any certificate of incorporation, articles of association, 
charter or certificate of the increase of capital stock, or certify or 
give any certificate to any such corporation, joint stock company 
or association, until said fee shall have been paid to him.” 2 

One Eads made what was, in form, a conveyance of property 
to the alleged corporation (The Aspen Hardware Co.). A creditor 
of Eads later attached this property. Then suit was instituted in 
the name of The Aspen Hardware Company to recover it. 

The court held that the suit could not be maintained in the name 
of The Aspen Hardware Co. It said (pp. 269-270): “A de facto cor- 
poration can never be recognized in violation of a positive law... . . 
The taking of title to the property in controversy being the exercise 
of a corporate power, and, as such, forbidden until the fee for filing 
has been paid, it follows that the title of The Aspen Hardware 
Company as a corporation can not be upheld. Having failed to 
comply with the statute, The Aspen Hardware Company at the 
time of the transfer was neither a de jure nor a de facto corporation, 
but simply a voluntary association of individuals in the nature of a 
copartnership. There is a broad distinction between those acts 
made necessary by the statute as a prerequisite to the exercise of 
corporate powers and those acts required of individuals seeking 
incorporation, but not made prerequisites to the exercise of such 
powers.” 

This decision shows that even where (1) there is a law authorizing 
such a corporation as it is alleged has been formed, and (2) there has 
been a bona fide attempt to comply with such law, and (3) the 
principal organization paper has been recorded in one of the places 
required by such law, and (4) business has been done in the name 
of the alleged corporation (so that there is a de facto corporation no 
matter whether the definition followed is that laid down in Methodist 
Episcopal Union Church v. Pickett,*© or that laid down in Tulare 
Irrigation District v. Shepard,*' or that laid down in Kosman v. 
Thompson *°), nevertheless a failure to comply with some statutory 


*9 See Colorado General Statutes, 1883, Chap. XIX, and Laws of 1887, p. 
406, § 1. 

#19 N. Y. 482, our p. 688. 

31185 U.S. 1, 22 Sup. Ct. 531, 46 L. Ed. 773, our p. 688. 

32 215 N. W. (Iowa) 261, 264, our p. 689. 
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provision which the legislature intended should be a condition 
precedent to incorporation may seem to a court so material and 
important that it will not feel it proper to deny collateral attack 
even in this group of cases. 


A word as to a separable matter. In Jones v. Aspen H ardware 
Company, the court said that the conveyance from Eads would 
vest title in the associates, and that the rights of the associates as 
partners might be asserted under a proper amendment of the plead- 
ings. This raises the question whether, if collateral attack is per- 
mitted in the case of an alleged transfer of property to a corporation 
(whether there be a de facto corporation of the second class or of the 
third class), the alleged conveyance is abortive, or will have the 
effect of vesting title in the unincorporated associates. As this 
question more often arises where there is only a de facto corporation 
of the third class, consideration of it is postponed. See p. 813, and 
the cases cited in note 30 on that page. 


Group 4. Where there has been, in form, a contract between an 
outsider and the alleged corporation, and suit is brought by the 
outsider against the unincorporated associates because the things 
have not been done which ought to have been done under the terms 
of the promise made in the name of the alleged corporation. 

This group of cases is distinguishable from the third group of 
cases, in that here the outsider is not a wrongdoer who has failed 
to do his part. His record is clear; the trouble is on the other side. 

The outsider could maintain a suit running, in form, against the 
alleged corporation (see the first group of cases, pp. 733-735). 
But he claims that he is not confined to such a remedy. He claims 
that, if he so elects, liability must be borne by the unincorporated 
associates by reason of the contract made in the name of the alleged 
corporation. 

On this matter, the decisions have not been harmonious. We 
state some decisions which will help us to understand the law. 


Humphreys v. Mooney.** The statute required that a certificate 
of incorporation containing certain statements should be filed with 
the Secretary of State, and a copy with the recorder of each of the 

33 5 Colo. 282. 
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counties where the principal business was to be carried on; and 
provided that the Secretary of State should record and preserve 
the same, when so filed, in his office, and that a certified copy thereof 
under the seal of the state should be evidence of the existence of the 
company. One of the statements required was whether the stock 
was assessable or non-assessable. This statement was not made 
in the certificate in question. 

The court quoted, with approval, from Mokelumne Co. v. Wood- 
bury** (see our p. 721) that “there is a broad and obvious distinc- 
tion between such acts as are declared to be necessary steps in the 
process of incorporation, and such as are required of the individuals 
seeking to become incorporated, but which are not made prerequi- 
site to the assumption of corporate powers.” 

It then said (p. 287): “‘The case before us certainly falls within 
this latter class. The specification respecting the assessability 
of the stock cannot, in the absence of fraudulent intent, be regarded 
as essential to the corporate existence in this case. What the rela- 
tive importance may be in the several statements directed to be 
set forth in the articles or certificate of incorporation, or whether 
the omission of any one or more of them might be considered fatal 
to the existence of an assumed corporation, or its right to the exer- 
cise of corporate powers when inquired into by a direct proceeding 
for that purpose, we need not now determine. The evidence in the 
case embracing a certified copy of the duly recorded certificate of 
incorporation, containing all the statements enumerated in the 
statute, except the one in controversy, together with acts of user, 
at the place where the works of the company were located, was 
sufficient to establish the conclusion that the company was, at the 
date of the transaction with Mooney, a corporation de facto, vested 
with the power and right to the exercise of all the acts contem- 
plated under its franchise, so far as regards the relation between it 
and the plaintiff, whose contract with it as such, estops him to now 
deny its existence as such de facto corporation.” 

Note that this statute did mot provide that the certificate of 
incorporation should be submitted, before filing, to the Secretary 
of State for approval. He was not called upon to examine it and 
to decide whether it did, or did not, conform to the law. (Contrast 
the Vermont statute given at our p. 726.) The responsibility for 

3414 Cal. 424, 73 Am. Dec. 658. 
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having the certificate conform to law rested solely upon the persons 
who were attempting to incorporate. 

Nevertheless the court was of opinion that there might be defects 
in the certificate which would not amount to failure to perform 
conditions precedent to the creation of ‘the corporation, and which 
would only be a cause of forfeiture. 

On the facts and under this reasoning, there was a corporation 
which, at the worst, was a de facto corporation of the first class. 
Then of course collateral attack would be denied. 


Lehman, Durr & Co. v. Warner.*® This was a case in which a 
corporation brought suit on a subscription to its stock. It was not 
therefore a case within Group 4, but it is pertinent to state it, as 
preliminary to the statement of Snider's Sons’ Co. v. Troy (pp. 744- 
748). 

In 1864 the legislature of Alabama passed an Act by which it was 
enacted that J. R. Powell and four other named individuals and 
their associates and successors “‘be and they hereby are constituted 
a body corporate, under the name and style of ‘The Alabama Sav- 
ings Bank of Montgomery.’ ”’ The Act further provided that the 
capital stock should be one hundred thousand dollars, and “that 
this corporation may go into operation so soon as their capital stock 
is paid in, and not before.”’ 

Business was begun before one hundred thousand dollars were 
paid in, and subscribers to stock, when sued on their ae 
urged this as a defence. 

The court said (p. 464): “The matters of defense aunt the 
liability of the appellants thus presented, are directed against the 
legality, and not the fact of the existence of the corporation. All 
corporations, public or private. are created by law. The power 
which they exercise, the right to exist, is derived from legislative 
grant, either under the operation of general laws, or from special 
enactment. They may exist either de facto or de jure. If they exer- 
cise corporate power—if they possess and enjoy corporate franchises, 
under color of right as when there is a legislative grant under which 
these are claimed, there can be no doubt, that a private person can 
not be heard to inquire into the legality of corporate existence. The 


3561 Ala. 455. 
% Laws, 1864, No. 139, p. 116. 
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corporation must of necessity be presumed to be rightfully in pos- 
session of the franchise, and rightfully to exercise the power, which 
the legislative grant confers. Individual right is not invaded, if 
the negative is true in fact, and there is usurpation. It is the State 
—the sovereign—whose rights are invaded, and whose authority 
is usurped. The individual could not create the corporation— 
could not grant, define, limit its powers; and no grant of these by 
the sovereign can lessen his rights. There can consequently be no 
cause of complaint by the citizen, and no right to inquire whether 
corporate existence is rightful—de jure, or merely colorable.” (Italics 
in the original.) 

The court was speaking of a corporation created by the passage 
and acceptance of a special Act. The Alabama Savings Bank of 
Montgomery was not an alleged corporation; it was a corporation. 
The fact that it had begun business before it should have done so 
was a cause of forfeiture to be enforced only by the State. The 
court speaks of it as a de facto corporation; but, plainly, it was a 
de facto corporation of the first class. 

In a subsequent part of the opinion, there is language which later 
proved to be a source of confusion. Another objection made by the 
defendants was that the corporation had not organized within the 
time limited by law. The court said (p. 465): “It may be conceded, 
the corporation could not rightfully exist, unless it was organized 
and commenced operations within two years from the date of the 
charter. The State imposed the limitation of time, and the State 
could waive it. There was an acquiescence by the State in the sub- 
sequent organization; and so long as the State acquiesced, indi- 
viduals had no cause of complaint. There was neither loss nor gain 
to them. So it may have been a condition precedent to corporate 
existence, that the minimum of the capital stock should have been 
subscribed, and ten per cent. thereof paid, before the corporation 
could exercise corporate power. The condition was imposed by 
the State, and the State could waive its performance. The waiver 
must be presumed, until the State intervenes.” 

Payment of capital stock was a condition precedent to the right 
to “go into operation,” that is, to commence the business of receiv- 
ing deposits, but it was not, we submit, a condition precedent “to 
corporate existence.” The court here blurred the distinction be- 
tween conditions precedent and causes of forfeiture, and this 
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accounts, in part at least, for the fact that the distinction was 
blurred in Snzder’s Sons’ Co. v. Troy. 


Snider’s Son’s Co. v. Troy.*” Certain persons had attempted to 
incorporate under the name of the Dispatch Publishing Com- 
pany. The court said that the enabling Act under which such 
a corporation as they attempted to form might have been formed 
was contained in sections 1803-12 of the Code of 1876, as 
amended. 

Those sections of the Code, as amended, provided that the per- 
sons desiring to incorporate should file with the probate court a 
written declaration stating the names and residences of the peti- 
tioners, the name of the proposed corporation, the nature of its 
business, etc., the amount of the capital stock, and the par value 
of each share; that thereupon the probate judge should appoint 
commissioners for receiving subscriptions to the capital stock; that 
when not less than 50% of the proposed stock had been subscribed 
by bona fide subscribers, the subscribers should organize by electing 
a board of directors, etc.; and that upon the completion of the 
organization of the company, and the payment to the treasurer of 
the company, or some officer designated for that purpose, of at least 
20% of the capital subscribed, the board or corporators should, in 
writing and over their signatures, certify the same to the probate 
judge of the county, who should issue to the company a certificate 
that they had been fully organized according to the laws of Ala- 
bama, under the name and for the purposes indicated in their 
written declaration, and that they were fully authorized to com- 
mence business under their charter. 

The defendant (as to the maintenance of a suit against only one 
of the associates, see our pp. 152, 153) alleged in a plea that he and 
two other persons filed with the probate judge of Montgomery 
County a written declaration, signed by themselves, setting forth 
substantially the matters required by the statute, except the resi- 
dences of the persons; that they organized by the election of three 
directors, and commenced and continued to do business in a corpo- 
rate capacity, and were so doing business when the debt sued for 
was contracted. 

Apparently there was no allegation in the plea with respect to the 

791 Ala, 224, 8 So. 658, 24 Am. St. Rep. 887, Warren, Cases Corp. 606, 
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subscriptions to stock, or payment thereon, or of the issue by the 
probate judge of a certificate of organization. 

The court said (p. 229) that, on the allegations in the plea, ‘“‘the 
Dispatch Publishing Company was an association having capital 
stock divided into shares, organized by the election of officers, trans- 
acting business, and exercising franchises, functions and powers, 
after an attempted incorporation, as if it were a corporation de jure 
—a colorable compliance with the requirements of an existing and 
enabling law, and user of the rights claimed to be conferred thereby 
—the essential elements of a corporation de facto.” 

It then said (pp. 230, 231): “Corporations may exist either de 
jure, or de facto. If of the latter class, they are under the protection 
of the same law, and governed by the same legal principles as those 
of the former, so long as the State acquiesces in their existence and 
exercise of corporate functions. A private citizen, whose rights are 
not invaded, who has no cause of complaint, has no right to inquire 
collaterally into the legality of its existence. This can only be done 
in a direct proceeding on the part of the State, from whom is de- 
rived the right to exist as a corporation, and whose authority is 
usurped. This principle was clearly and emphatically declared in 
Lehman v. Warner, 61 Ala. 455. . . . The creditor can not pro- 
ceed against the stockholders as partners, without proving non- 
compliance with prescribed conditions precedent, thus inquiring 
collaterally, not into the fact, but the legality of its existence.” 

And in the opening paragraph of the opinion, the court said (p. 
228): “A corporation de facto exists, when from irregularity or 
defect in the organization or constitution, or from some omission to 
comply with the conditions precedent a corporation de jure is not 
created, but there has been a colorable compliance with the re- 
quirements of some law under which an association might be law- 
fully incorporated for the purposes and powers assumed, and a user 
of the rights claimed to be conferred by the law—when there is an 
organization with color of law, and the exercise of corporate fran- 
chises. Methodist E. Un. Church v. Pickett.” (Italics ours.) 

The opinion in this case affords, it seems to us, an example of 
how a court may confuse a de facto corporation of the first class with 
a de facto corporation of the second class. That confusion started 
with the opinion in Methodist Episcopal Union Church v. Pickett 
(pp. 728-732) and was increased by this decision. 
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The court announces the doctrine that corporations may exist 
either de jure or de facto, and that, if of the latter class, they are 
under the protection of the same law, and governed by the same 
legal principles as those of the former, so long as the State acqui- 
esces in their existence and exercise of corporate functions; and it 
relies for that doctrine upon Lehman v. Warner. But the court 
in Lehman v. Warner was dealing with a de facto corporation of the 
first class,—was dealing with a corporation created by the passage 
and acceptance of a special Act, which corporation was subject to 
forfeiture because it had begun business before the required amount 
of capital had been obtained, and because it had not been organized 
within the time required by law. But in Snider’s Sons’ Co. v. Troy, 
the court was dealing with an alleged corporation, where conditions 
precedent had not been complied with. In the Lehman case itself 
the court had said: “All corporations, public or private, are created 
by law. The power which they exercise, the right to exist, is de- 
rived from legislative grant, either under the operation of general 
laws or from special enactment.” (Italics ours.) Now if the legis- 
lature has by a general law authorized the creation of a corporation, 
on condition that certain acts are done, there can be no corporation 
created under this general law, except by doing the prescribed acts. 
A corporation cannot be ‘‘derived from legislative grant”’ except 
by compliance with the legislative requirements. 

If the only trouble, in relation to the alleged incorporation of the 
Dispatch Publishing Company, had been that the residences of the 
incorporators had not been stated in the declaration, we think that 
most (if not all) of us would agree that the decision was sound. 
It is not clearly brought out in the opinion that there was any other 
trouble, and we think that some other courts have cited this case 
with approval, believing that that was the only. trouble. 

But an examination of the pertinent statutes shows that the 
legislature had made the subscription and payment of a certain 
amount of capital stock a condition precedent to the creation of 
the corporation. If there had been anything in the plea to show 
that, in fact, the proper amount of stock had been subscribed and 
paid in, then, even if the proceedings before the probate judge 
contemplated by the statute had not been taken, we think that 
most (if not all) of us would agree that the decision was sound. 

But if a legislature has made, as conditions precedent to incorpo- 
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ration, (1) a declaration as to certain facts, including the amount of 
capital stock which it is proposed that the corporation shall have, 
and (2) a subsequent subscription and payment of defined amounts 
of such stock, and if the associates, after filing the declaration, pro- 
ceed to do business in the name of the corporation without comply- 
ing with the second condition precedent, we submit that the asso- 
ciates ought to be held to liability for the acts done in the name of 
the alleged corporation. 

When a charter has been procured through the making of false 
statements as to the amount of capital subscribed and/or paid in, 
we have stated above (pp. 715-718) our reasons for believing that 
the persons responsible for the false statements should be liable to 
pay to the corporation for the benefit of creditors such amount as 
was specified in the false statement. 

Furthermore, if a legislature has enacted that a certain amount 
be subscribed and/or paid in, after the formation of the corpora- 
tion but before business is commenced, and business is prematurely 
commenced, we think that creditors should have like relief. 

And it seems to us by no means clear that even such relief is ade- 
quate. The attempt to do business on resources obtained from 
creditors, uncoupled with the resources which ought to have been 
obtained from shareholders, may lead to a financial disaster which 
can not be cured by the payment at a later date of the amount 
which ought to have been paid before the business was begun. 

Therefore when we pass away from (1) cases where the legislature 
has seen fit to create a corporation, and then make a direction about 
subscription and/or payment of stock before business is done, and 
when we come to (2) cases where the legislature has seen fit to make 
the subscription and/or payment of stock a condition precedent 
even to the existence of the corporation, we think that the unincor- 
porated associates should be held to liability for the acts done in 
the name of the alleged corporation. 

Justice to the creditors plainly calls for some relief, and such 
relief seems to us not too broad. And it is salutary on such facts that 
direct attack upon such unauthorized corporate action should be 
buttressed by collateral attack, and that such liability should be 
imposed. 

We understand that the record in Snider’s Sons Co. v. Troy pre- 
sented a case where the associates had filed a declaration showing 
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the proposed amount of capital stock, and then had organized by 
electing directors, etc., and had done business in the name of the 
alleged corporation, but had not complied with the statutory re- 
quirement that defined percentages of the proposed stock should 
be subscribed and paid for. If the doctrine of the Alabama court 
is that, on such facts, the associates thereby became members of 
a de facto corporation, which was immune from attack by all but 
the State and therefore was a shield to the associates from liability 
for acts done in its name, we submit that the decision ought not 
to be followed in other jurisdictions. 


Bigelow v. Gregory.*® The plaintiff sued to recover for goods sold 
and delivered between March 2, 1871, and August 19,1871. Greg- 
ory and four other persons had in November, 1870, signed articles 
of association, intending to incorporate under a statute of Wiscon- 
sin. This statute provided for the incorporation of bodies of men 
“‘who shall comply with the provisions of this chapter.’’ It further 
provided that ‘‘before any corporation, formed and established 
by virtue of the provisions of this law, shall commence business,”’ 
the articles of association should be published in a prescribed man- 
ner, and a certificate showing, inter alia, the amount of capital 
stock paid in should be deposited with the Secretary of State, and 
a duplicate with the clerk of the town in which the corporation was 
to transact its business.*® The articles of association were filed with 
the Secretary of State on July 8, 1871, and with the proper town 
clerk on August 23, 1871, and were published in September, 1871. 

The court held that the associates were liable as partners. It 
noted that nothing had been done toward incorporation, except 
the signing of the articles of association, until July 8, 1871, when the 
articles were filed with the Secretary of State, and that the greater 
portion of the indebtedness sued for had been incurred before that 
date. A judgment for the defendants was reversed. 

The court said (pp. 200, 201): “‘The right of the defendants to be 
considered a corporation, depends upon their having complied with 
the requirements of the statute, at least to the extent of the publi- 
cation of their articles of association, and the filing of the certificate. 
These are important acts as affects the public interest, as affording 


3% 73 Ill. 197. 
*? See Revised Statutes of Wisconsin, 1871, Chap. LXXTIT, §§ 2, 19. 
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means of notice respecting the corporation to such as deal with it, 
so that they may regulate their action and give or withhold credit 
accordingly, and we think they are to be regarded as statutory pre- 
requisites, essential to corporate existence. 

“The defendants are seeking escape from individual liability; 
let them show that they have complied with the statute which en- 
ables them to do so, at least substantially, as respects the above 
named acts. . 

“Various cases decided by this court have been cited by appellees’ 
counsel, containing general expressions to the effect that an organi- 
zation in fact and user under it are sufficient to show a corporation 
de facto, although there might have been irregularities or omissions, 
and that these could not be urged collaterally against the existence 
of the corporation, but only in a direct proceeding by scire facias, 
or by information in the nature of a quo warranto. But these cases, 
we conceive, have but an imperfect application here. Some of them 
were cases where special charters had been granted, and almost all 
were cases between the company and its stockholders. There is a 
manifest difference where a corporation is created by a special 
charter and there have been acts of user, and where individuals 
seek to form themselves into a corporation under the provisions of 
a general law. In the latter case, it is only in pursuance of the 
provisions of the statute for such purpose, that corporate existence 
can be acquired. And there would seem to be a distinction between 
the case where, in a suit between a corporation and a stockholder 
or other individual, the plea of nul tiel cor poration is set up to defeat a 
liability which the one may have contracted with the other [Group 
3 of the cases, pp. 736-738], and the case of a suit against indi- 
viduals who claim exemption from individual liability, on the 
ground of their having become a corporation formed under the 
provisions of a general statute. In the latter case, a stricter meas- 
ure of compliance with statutory requirements will be required, 
than in the former.” 


In Richardson Fueling Co. v. Seymour,*® the statute was the 
same as that in question in the Bushnell case, stated at p. 736, 
providing that the certificate of complete organization issued by 
the secretary of state should be recorded in a local office.- Some 

40 235 Ill. 319, 85 N. E, 496, Warren, Cases Corp. 611. 
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associates had attempted to incorporate under this statute, but 
the certificate had not been recorded in the proper local office. 

By § 18 of the Incorporation Act it was also provided: “If any 
person or persons being, or pretending to be, an officer or agent, or 
board of directors, of any stock corporation, or pretended stock 
corporation, shall assume to exercise corporate powers, or use the 
name of any such corporation, or pretended corporation, without 
complying with the provisions of this act, before all stock named 
in the articles of incorporation shall be subscribed in good faith, 
then they shall be jointly and severally liable for all debts and lia- 
bilities made by them, and contracted in the name of such cor- 
poration, or pretended corporation.” 

The court cited Bigelow v. Gregory, and other cases, and said (p. 
323): “Independent of any liability under section 18 of the Incorpora- 
tion Act, the appellants were liable as partners if the proof showed 
the delivery of the coal.’ A like statement was later made in 
Vestal Co. v. Robertson.) 


But in Inter-Ocean Co. v. Robertson,*® the court held that, al- 
though the certificate had not been recorded in the proper local 
office, the stockholders were not liable. In the opinion neither 
Bigelow v. Gregory nor Richardson Fueling Co. v. Seymour nor 
Vestal Co. v. Robertson was mentioned. The court said (pp. 94, 95) 
that the “Chicago Real Estate Show Company” was a corporation 
de facto; that “‘ the essential conditions for the existence of a de facto 
corporation are, a valid law under which it may be organized, an 
attempt in good faith to organize under that law, a colorable or 
apparent compliance with the law, and user of the corporate 
powers”’; and “‘that the stockholders of a de facto corporation, where 
the members in good faith supposed they were legally incorporated 
under a valid law authorizing such incorporation and honestly 
transacted business as a corporation, should not, in the absence of 
a positive statutory mandate, be treated and considered as partners 
as to persons dealing with it as a corporation seems to be absolutely 
sound.” 

The decision in Inter-Ocean Co. v. Robertson is, considering the 
earlier decisions of the Illinois court, impressive. 


41277 Ill. 425, 430, 115 N. E. 629, 631. 
42 296 Ill. 92, 129 N. E. 523. 
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With that decision we are in hearty accord. Assume that record- 
ing in the local office (in addition to the filing in the office of the 
Secretary of State) was intended by the legislature to be a condition 
precedent to incorporation. Even so, the failure to perform that 
condition precedent has little, if any, connection with the satisfac- 
tion of the claims of creditors. Jt has nothing to do with financial 
substance. It will be immaterial if the plaintiff obtains a judgment 
running, in form, against the alleged corporation (pp. 733-735). 
That being so, it is fair, as between the plaintiff and the associates, 
that he should be confined to such relief,—the case is very different 
from one where the condition precedent related to the subscription 
and/or payment of capital stock (see pp. 744-748). 

Then the question arises whether the fact that it is fair between 
the parties that the plaintiff should not hold the associates liable is 
outweighed by the public policy against the unwarranted assump- 
tion of the corporate franchise. On such facts as there were in [nter- 
Ocean Co. v. Robertson, it seems to us that the public policy does not 
bulk so large as to outweigh the considerations of fairness between 
the parties. (Cf. pp. 814-835.) 


We cite in the margin some other authorities.** 


43 In the following cases the associates were shielded from liability. But we 
submit that in each case there was a de facto corporation of the first class. 

Bond & Braswell v. Scott Lumber Co., 128 La. 818, 55 So. 468. By § 2 of No. 
78 of the Acts of 1904 it was provided: ‘‘ Wherever parties have attempted to 
form a corporation and have executed, recorded and published the charter, all 
contracts made and acts done by such corporation shall be treated as the con- 
tracts and acts of valid corporations so far as affects the rights and obligations 
of the corporation and its shareholders, reserving, however, to the State the 
right to take such proceedings as may be authorized by law to enjoin or dis- 
solve the said corporation,” etc. Parties had attempted to form a corporation, 
and had executed, recorded and published the charter. Therefore they were 
within the protection of the statute. 

Finnegan v. Noerenberg, 52 Minn. 239, 53 N. W. 1150, 18 L. R. A. 778, 38 
Am. St. Rep. 552. The only objection which the court thought was supported 
by the facts was that the articles did not state distinctly the place within which 
the business was to be carried on. The facts seem to us to be similar to those 
in Humphreys v. Mooney, 5 Colo. 282, stated in the text at pp. 740-742. 

Kleckner v. Turk, 45 Neb. 176, 187, 63 N. W. 469, 471. The court held that 
the conditions precedent to incorporation had been complied with. 

Stout v. Zulick, 48 N. J. L. 599, 7 Atl. 362. The trouble was that the cer- 
tificate of acknowledgment of one of the incorporators did not state that the 
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In the chapter in Book I on Limited Partnerships (pp. 302-325), 
we saw that in the statutes there in question the legislatures 
have usually provided in express terms that a failure to comply with 


contents of the certificate were made known to him by the officer taking the 
acknowledgment, and that the accompanying certificate of authentication 
of the notarial act did not contain all the statements that it should have con- 
tained. 

Wood v. Staton, 174 N. C. 245,93 S. E. 794. A corporate charter was sold 
in judicial proceedings. The purchasers proceeded to organize under it, 
and to carry on business in the name of the old corporation. They should have 
filed a certificate with the Secretary of State stating certain facts, but they 
did not. The court held that the filing of the certificate was not made in such 
cases “‘a condition precedent to corporate existence.” 

Garwood v. Oil Co., 11 Ohio App. 96. A certificate of incorporation had been 
issued by the Secretary of State. Thereafter the requisite amount of capital 
stock was subscribed and paid, but this fact was not certified to the Secretary 
of State. 

Crouch v. Gray, 154 Tenn. 521, 290 S. W. 391, 50 A. L. R. 1023. Obtaining 
subscriptions to the full amount of the capital stock fixed in the articles of 
incorporation was not, under the pertinent statute, a condition precedent to 
the legal existence of the corporation. 

American Salt Company v. Heidenheimer, 80 Tex. 344, 15 S. W. 1038, 26 
Am. St. Rep. 743. The statute provided that at least two of the incorporators 
should be citizens of the State. Persons who were not citizens procured the 
approval of the Secretary of State to the articles. Later, those persons sold 
stock to the defendants who had acted in good faith. 


In the following cases the associates were shielded from liability, and we 
think they are authorities which may properly be cited for the proposition that 
associates will be shielded, if there is a de facto corporation of the second class 
(as defined by the court of the particular jurisdiction). 

Cory v. Lee, 93 Ala. 468, 8 So. 694. A declaration was filed in the probate 
court, and the judge of probate appointed commissioners to receive subscrip- 
tions. “The signers of the declaration took no other or further proceedings 
of record to complete or perfect the corporate organization.” The court said 
there was “colorable compliance” and user, and that the opinion in Snider’s 
Sons’ Co. v. Troy (our p. 744) was decisive. The defendant was not one of 
those who signed the declaration,—he became a shareholder later. 

Owensboro Wagon Co. v. Bliss, 132 Ala. 253, 31 So. 81, 90 Am. St. Rep. 907. 
A proper declaration was signed, and the proper amount of stock was subscribed 
and paid for, and a proper report of proceedings was filed with the probate 
court. The trouble was that this report was not recorded, and that a certificate 
of incorporation had not been issued. 

Jennings v. Dark, 175 Ind. 332, 92 N. E. 778. Special Act passed in 1850. 
Query, if accepted before passage of constitutional amendment in 1851 which 
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the statute, on specified matters, shall expose the alleged special 
partner to unlimited liability. Such a statutory mandate is, of 
course, decisive. And it is to be noted that some legislatures ex- 


forbade creation of corporations by special act. This charter, if duly accepted, 
could not be alienated without consent of State. Associates assumed to organ- 
ize under it after what purported to be a sale of it. There were general laws 
which authorized the formation of a corporation for the purpose of carrying on 
such a business. The organization was understood by the parties to be under 
the old Act, and not under the general law. The court spoke, with some hesi- 
tation, of the alleged corporation as a de facto corporation. 

Johnson v. Okerstrom, 70 Minn. 303, 73 N. W. 147. Five, instead of seven, 
persons signed. Articles filed in proper office, but not recorded. 

Larned v. Beal, 65 N. H. 184, 23 Atl. 149. Nature of trouble not stated. 

Swofford Bros. Dry Goods Co. v. Owen, 37 Okla. 616, 133 Pac. 193, L. R. A. 
1916C, 189. Articles filed in one, but not in both, of the public offices in which 
they should have been filed. 

Gartside Coal Co. v. Maxwell, 22 Fed. 197. Brewer, J., said: “T think the 
true rule is this: that where persons knowingly and fraudulently assume a 
corporate existence, or pretend to have a corporate existence, they can be held 
liable as individuals; but where they are acting in good faith, and suppose that 
they are legally incorporated,—that they are stockholders in a valid corpora- 
tion,—and where the corporation assumes to transact business for a series of 
years, and the assumed corporate existence is not challenged by the state, 
then they cannot be held liable, as individuals, as members of the corporation.” 


But note that there are some authorities that the associates are not shielded. 

In Garnett v. Richardson, 35 Ark. 144, the pertinent statute (Digest of the 
Statutes, Gantt & Caldwell, 1874, §§ 3333, 3341) provided: “Any number of 
persons, not less than three, who, by articles of agreement in writing, have 
associated, or shall associate, according to the provisions of this act, under any 
name assumed by them, for the purpose of engaging in or carrying on any 
kind of manufacturing, mechanical, mining, or other lawful business, and who 
shall comply with all the provisions of this act, shall, with their successors and 
assigns, constitute a body politic and corporate, under the name assumed by 
them in their articles of association. . . . Before any corporation, formed 
and established by virtue of the provisions of this act, shall commence busi- 
ness, the president and directors thereof shall file a true copy of their articles 
of association, at full length, and also a certificate setting forth the purpose for 
which such corporation is formed, the amount of its capital stock, the amount 
actually paid in, and the names of its stockholders, and the number of shares 
by each respectively owned, with the secretary of state, and a duplicate thereof 
with the clerk of the county in which:such corporation is to transact business.” 
(Italics ours.) 

The articles were filed in the office of the proper county clerk, but were not 
filed with the secretary of state. The court said (p. 146): “Appellants could 
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pressly predicate liability of associates and /or officers upon a failure 
to comply with statutory provisions relating to the formation of a 
corporation and/or the commencement of business.“ 


Group 5. Conduit of title cases. 
~ Society Perun v. Cleveland. In January, 1874, the city of Cleve- 
land conveyed to A, a corporation, certain real estate and received 


not do business as a corporation until their articles of association were filed in 
the office of the secretary of state, as provided by the general act of incorpora- 
tion. . . . For purchases made by them before then, they were personally 
liable as partners.” 

The Arkansas court has recognized that its doctrine is contrary to the weight 
of authority, and has no disposition to extend the doctrine. See Bank of Mid- 
land v. Harris, 114 Ark. 344, 358, 170 S. W. 67, 72; Breitske v. Tucker, 129 Ark. 
401, 196 S. W. 462; Wesco Supply Co. v. Smith, 134 Ark. 23, 203 S. W. 6. 
But in Morse v. Burkhart Manufacturing Co., 154 Ark. 362, 242 S. W. 810, 
decided in 1922, the facts were the same as in Garnett v. Richardson, and the 
associates were held liable. 

Another case in which the associates were not shielded is Kaiser v. Lawrence 
Savings Bank, 56 Iowa, 104, 8 N. W. 772, 41 Am. Rep. 85. The articles had 
not been subscribed or acknowledged. The court said (p. 109): “There may, 
indeed, be certain irregularities, or omissions to comply with provisions merely 
directory, which would be sufficient to sustain an action brought to declare 
a forfeiture, but insufficient to sustain a collateral action brought to enforce 
an individual liability of a member. But where the attempt at incorporation 
is under a general law, and there is a non-compliance with the law in a material 
respect, there is, we think, such want of incorporation that exemption from 
individual liability is not secured.” 

In Hurt v. Salisbury, 55 Mo. 310, the articles were recorded in the proper 
local office, but no copy had been filed with the secretary of state. A note had 
been issued by persons, assuming to act as directors of the alleged corporation. 
They were held personally liable. And in Richardson v. Pitis, 71 Mo. 128, the 
court held that, the managing members having become personally liable under 
the principle of Hurt v. Salisbury, the other members were bound to share the 
loss with them. From the reasoning of the court in Martin v. Fewell, 79 Mo. 
401, 411, our p. 819, it appears that wherever the agent is exposed to liability 
and has a remedy over against the associates, the creditor may proceed directly 
against the associates. It follows that, on such facts as those in Hurt v. Salis- 
bury, the creditor might have held the associates liable. 

*4See Florida, Revised General Statutes, 1920, § 4054, Markley v. I. E. 
Schilling Co., 109 So. (Fla.) 197; Georgia, Code, 1926, § 2220 (this provision 
confirms the decision in Burns v. Beck, 83 Ga. 471, 10 S. E. 121, our p. 717); 
Iowa, Code, 1924, § 8362; Wisconsin, Statutes, 1927, 180.06. 

46 43 Ohio St. 481, 3 N. E. 357. 
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from A a purchase-money mortgage thereon. The city neglected 
to file this mortgage for record until 1879. In February, 1874, cer- 
tain persons attempted to form a mutual benefit corporation, to be 
called Society Perun, under a statute “ which provided as follows: 

“Sec. 2. . . . Said trustees shall, under their hands and seals, 
make a certificate which shall specify as follows: First—The name 
of such association, and by which it shall be known. Second—The 
name of the place where the principal office is or shall be situated. 
Third—The manner of carrying on the business of said association. 

“Such certificate shall be acknowledged, certified and forwarded 
to the secretary of state, recorded and copied . . ..; and a copy 
duly certified by the secretary of state, under the great seal of the 
state of Ohio, shall be evidence of the existence of such association. 

“Sec. 3. That when organized as provided in section two, the 
persons named as corporators in said certificate are hereby author- 
ized to carry into effect the objects named in said certificate, in 
accordance with the provisions of this act; and [they and] their 
associates, successors and assigns, by the name provided in said 
certificate, shall thereafter be deemed a body corporate. . . .” 

In May, 1874, A delivered a deed which in form conveyed from 
A to Society Perun the real estate theretofore mortgaged by A to 
the city of Cleveland. From that time on, and prior to the filing of 
the city’s mortgage for record, there were deeds, mortgages and 
executory contracts of sale purporting to convey, incumber or sell 
parcels of this real estate from Society Perun to various persons. 

In 1880, in a proceeding in quo warranto, Society Perun was ad- 
judged not to have been incorporated in conformity to the laws 
of Ohio. The sole ground upon which this judgment was rendered 
was that the certificate did not duly set forth the manner of carrying 
on the business of the association. 

This certificate had recited that ‘“‘said association has been 
formed and organized for the mutual protection and relief of its 
members, and for the payment of stipulated sums of money to the 
families or heirs of the deceased members of said association. . . . 
Third. That the manner of carrying on the business of said asso- 
ciation shall be such as may be from time to time prescribed by 
the by-laws of such association; provided that the same shall not be 
inconsistent with the laws of the state of Ohio.” 

46 69 Ohio Laws, 82, 83. 
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The city of Cleveland sought to foreclose the mortgage given by 
A to it, and claimed that the alleged conveyances (1) from A to 
Society Perun and (2) by Society Perun to various persons were of 
no effect. 

At the trial the defendants offered to prove that those who at- 
tempted to incorporate prepared a certificate of incorporation stat- 
ing explicitly the manner of carrying on the business; that this was 
forwarded to the secretary of state, who submitted it to the attor- 
ney-general for examination and approval; that the secretary of 
state returned this paper with another form of certificate which had 
been approved by the attorney-general and secretary of state, and 
which was the identical certificate actually filed with the secretary 
of state, and under the supposed authority of which an organiza- 
tion was in good faith attempted; and that they proceeded in good 
faith to act and transact its business under the supposed authority 
of such incorporation. This offer was excluded, and judgment given 
for the city of Cleveland. 

The Supreme Court reversed this judgment. It held that the 
judgment in quo warranto had no retroactive effect, and said (pp. 
490, 491, 498): ‘The theory that a de facto corporation has no real 
existence, that it is a mere phantom, to be invoked only by that 
rule of estoppel which forbids a party who has dealt with a pre- 
tended corporation to deny its corporate existence, has no founda- 
tion, either in reason or authority. A de facto corporation is a 
reality. It has an actual and substantial legal existence. It is, as 
the term implies, @ corporation. . 

“Tt is bound by all such acts as it might rightfully perform as a 
corporation de jure. Where it has attempted in good faith to 
assume corporate powers; where its proceedings in that behalf are 
colorable, and are approved by those officers of the state who are author- 
ized to act in that regard; where it has honestly proceeded for a num- 
ber of years, without interference from the state, to transact busi- 
ness as a corporation; has been reputed and dealt with as a duly 
incorporated body, and valuable rights and interests have been 
acquired and transferred by it, no substantial reason is suggested 
why its corporate existence, in a suit involving such transactions, 
should be subject to attack by any other party than the state, and 
then only when it is called upon in a direct proceeding for that pur- 
pose, to show by what authority it assumes to be a corporation. . 
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“The public and all persons dealing with this society were justi- 
fied in assuming that the certificate filed with the secretary of state, 
and by him admitted to record in his office, had been approved by 
him, and also by the attorney-general, as required by statute (69 
Ohio L. 150), and that it so far conformed to all legal requirements 
that, as provided in section 2 of the act of incorporation (69 Ohio 
L. 83), ‘a copy, duly certified by the secretary of state, under the 
great seal of the state of Ohio, shall be evidence of the existence of 
such association.’ 

“Tt would seem that such approval, record, and certificate, fol- 
lowed by uninterrupted and unchallenged user for nearly six years, 
of all of which proof was tendered, would constitute a corporation 
de facto, if such a body is, under any circumstances, entitled to legal 
recognition. 

“The highest considerations of public policy and fair dealing 
protest against treating such an organization as a nullity and all 
of its transactions void.” (Italics in the first paragraph quoted are 
in the original; otherwise the italics are ours.) 

We see that the court dealt with the case on the assumption that 
the certificate had been approved by the secretary of state and also 
by the attorney-general, “‘as required by statute,” “’ and had been 
admitted to record by the secretary of state. On this assumption, 
it would seem to be clear that Society Perun was a corporation, and 
not merely an alleged corporation. Even if in fact the certificate 
were in such form that it ought not to have been so approved and 
admitted to record, the defect in the form of the certificate was only 
a cause of forfeiture. Society Perun was, at the worst, a de facto 


47 The court, no doubt, referred to the provisions of a statute to regulate 
insurance companies, to be found in 69 Ohio Laws, 140 ef seg. passed April 27, 
1872. Chapter II, beginning at p. 150, dealt with life insurance, and section S, 
at p. 151, provided: ‘‘Whenever the corporators shall file such declaration with 
the secretary of state, it shall become his duty to submit the same to the attor- 
ney general for examination, and if found by him to be in accordance with the 
provisions of this act, and not inconsistent with the constitution and laws of 
the United States, and of this state, he shall certify to the same and deliver it 
back to the said secretary,” etc. 

Society Perun was, however, formed under another Act, to be found in 69 
Ohio Laws, pp. 82-3, passed April 20, 1872. Under this Act there was no 
provision that the secretary of state should submit the certificate to the attor- 
ney-general, but it was apparently the practice of the secretary of state to do so. 
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corporation of the first class. See Westlake Park Investment Co. v. 
Jordan,*® at our p. 712. 

Moreover, in order to block the city of Cleveland from the judg- 
ment demanded, it was, we submit, only necessary to hold that the 
transaction which was, in form at least, a conveyance of the real 
estate from A to Society Perun was not abortive,—in other words, 
that the title passed either to Society Perun or to the unincorporated 
associates associated together under that name. See Jones v. Aspen 
Hardware Co.,*° pp. 738-740, and the cases in note 30 at p. 813. 

But the case has often been taken as authority that a de facto 
corporation of the second class may be a conduit of title. 

Assume that the pertinent statute was so worded that the court 
felt bound to hold that a statement (of the manner of the carrying 
on of the business), more complete than that made by those who 
attempted to incorporate under the name of Society Perun, was 
intended by the legislature to be a condition precedent to incorpora- . 
tion; that there had been conveyances which, in form at least, were 
(1) from A to Society Perun, and (2) from Society Perun to B; 
and that the conveyance from Society Perun was executed and 
delivered by those who would have had authority to execute and 
deliver it if Society Perun had been a corporation. 

Then (unless there were exceptional facts like those in Jones v. 
Aspen Hardware Co., p. 738) the principle of estoppel would have 
produced two results which are pertinent: (1) neither A nor any one 
claiming under A would have been allowed to show that the con- 
veyance from A to “Society Perun” did not take effect according 
to its terms; and (2) the unincorporated associates would not have 
been allowed to show that the conveyance from “Society Perun” 
to B did not take effect according to its terms. That being so, we 
see no reason why the courts should not hold B to have a marketable 
title. There is no one who can dispute his right. 

Moreover such a result tends to the security of titles. The num- 
ber of titles in which, in form at least, there is a corporation some- 
where in the chain of title must be very large. There is, indeed, a 
public policy against unauthorized corporate action; but there is 
also a public policy in favor of the security of titles. If any analogy 
is needed for sustaining titles in such cases, such analogy is afforded 


48 198 Cal. 609, 246 Pac. 807. 
# 21 Colo, 263, 40 Pac. 457, 29 L. R. A. 143, 52 Am. St. Rep. 220. 
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by the protection which courts give to persons who have in good 
faith dealt with de facto public officers.” 

If a de facto corporation of the second class appears in a chain 
of title as grantee and grantor, we believe that most, if not all, 
courts will not (unless there are exceptional facts) permit successful 
attack to be made upon the title by reason of that fact.°? 


Suppose, however, that there are exceptional facts like those in 
Jones v. Aspen Hardware Co.*? In such case, we are unable to see 
how a court could sustain the validity of the title. It is true that 
the conveyance may be saved from being abortive by being con- 
strued as a conveyance to the associates; but, if so construed, the 
associates must assert their rights as so many individuals. An 
alleged conveyance executed and acknowledged in the name of 
the alleged corporation could not, so far as we can see, operate to 
take the title out of the associates. For although there is authority 
that grantees of real property may be described by a company 
name (p. 20), the law requires deeds to be executed and acknowl- 
edged by the grantors, and we know of no authority that they 
may execute and acknowledge in a company name. 


Group 6. Criminal prosecutions. 

In The United States v. Amedy,°* the prisoner was indicted under 
an Act which provided that if any person should on the high seas 
cast away, burn, or otherwise destroy any ship of which he was 
owner in part or in whole with intent “to prejudice any person or 


50 See Leak v. Howel, 2 Cro. Eliz. 533, 534; Margate Pier Co. v. Hannam, 
3 B. & Ald. 266. 

51 See Duggan v. Colorado M. & I. Co., 11 Colo. 113, 116, iPRaced05) 106; 
Georgia Southern R. Co. v. Trust Co., 94 Ga. 306, 21 S. E. 701, 47 Am. St. Rep. 
153; Fairview Investment Co. v. Lamberson, 25 Idaho, 72, 80, 136 Pac. 606, 607; 
Quinn v. Shields, 62 Iowa, 129, 139, 17 N. W. 437, 442; Keene v. Van Reuth, 
48 Md. 184, 193; Finch v. Ullman, 105 Mo. 255, 16 S. W. 863, 24 Am. St. Rep. 
383; Lusk v. Riggs, 70 Neb. 713, 102 N. W. 88; Saunders v. Farmer, 62 N. H. 
572; Hackensack Water Co. v. De Kay, 36 N. J. Eq. 548, 559; Lancaster v. Am- 
sterdam Improvement Co., 140 N. Y. 576, 35 N. E. 964, 24 L. R. A. 322; College 
v. Riddle, 165 N. C. 211, 81 S. E. 283; Ricketson v. Galligan, 89 Wis. 394, 62 
N. W. 87; In re Jackson Brick & Tile Co., 189 Fed. 636, 644. 

52 21 Colo. 263, 40 Pac. 457, 29 L. R. A. 143, 52 Am. St. Rep. 220, our p. 738. 

53 11 Wheat. (U. S.) 392, 6 L. Ed. 502. 
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persons that hath underwritten, or shall underwrite, any policy or 
policies of insurance thereon,” he should, upon conviction, suffer 
death. 

A part of the case for the prosecution was that a policy of insur- 
ance had been issued by the Boston Insurance Company. It was 
proved that this company had been incorporated by a special Act 
of the Massachusetts legislature. Counsel for the prisoner con- 
tended that before the policy of insurance, underwritten by this 
company, could be given in evidence, it was necessary to prove that 
the subscription to the stock, and the payment of such subscription 
as required by the act of incorporation, had been made. 

The court held that this was not necessary. The opinion of the 
court was delivered by Mr. Justice Story, and he said (p. 409): 
“This is not the case where a suit is brought by the corporation to 
enforce its rights, where, if the fact of its legal existence is put in 
controversy upon the issue, the corporation may be called upon to 
establish its existence. . . . Nor is this the case of a quo warranto, 
where the government calls upon the company to establish its legal 
corporate powers and organization. The case here is of a public 
prosecution for a crime, where the corporation is no party, and is 
merely collaterally introduced as being intended to be prejudiced 
by the commission of the crime. Under such circumstances, we 
think, nothing more was necessary for the government to prove, 
than that the company was de facto organized, and acting as an 
insurance company and corporation. The very procurement of a 
policy by the prisoner, to be executed by the company, was of itself 
prima facie evidence for such a purpose.” 

This is the root authority dealing with de facto corporations in 
criminal prosecutions. It is to be noted that the crime had, on the 
facts, been committed whether the Boston Insurance Company 
were a corporation or not; issue of a policy of insurance by a cor- 
poration was not an ingredient of the crime; the crime had been 
committed even if “Boston Insurance Company”’ were the name 
under which unincorporated associates did business. 

If in an indictment or information it is alleged that a corporation 
owned certain property, or possessed certain property, or did some 
other act, and such allegation is made only for the purpose of in- 
forming the prisoner with sufficient certainty of the particular 
criminal act of which he is charged, proof that the body called 
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a corporation was a de facto corporation of either the second or the 
third class is, by the great weight of authority, sufficient to sus- 
tain the allegation.** 


These cases should be contrasted with cases where the legislature 
has seen fit to make the incorporation of a body of men an ingredient 
of a crime. 

Suppose that by statute an act is made a criminal offence only 
when done in the course of business of ‘‘corporations,”’ or to the 
property of ‘‘corporations.” Here, indeed, there is a preliminary 
question as to what the legislature meant by “‘corporations.”’ There 
may, or may not, be a basis for an argument that the legislature 
did not use the term “‘corporations” in its common-law meaning, 
but used it in some broader meaning which would cover bodies of 
men which had not been incorporated by, or under, any legislative 
act. (See pp. 538, 539.) 

But if an argument for such broad construction does not prevail, 
then we should suppose that the government must prove that 
the body of men described in the indictment or information was 
incorporated by, or under, some legislative act. 


54 See Fleener v. State, 58 Ark. 98, 102, 23 S. W. 1, 2 (evidence of general 
reputation of corporate existence sufficient); Meadors v. State, 171 Ark. 705, 
285 S. W. 380; People v. Frank, 28 Cal. 507, 519 (‘‘If it was acting as such that 
was sufficient”); People v. Hughes, 29 Cal. 257, 260; People v. Leonard, 106 
Cal. 302, 309, 39 Pac. 617, 618 (‘‘It has repeatedly been held that proof that a 
corporation was acting as such is sufficient”’); State v. Byrne, 45 Conn. 273; 
Fields v. United States, 27 D. C. App. 433, 444; Thalheim v. State, 38 Fla. 169, 
200, 20 So. 938, 947 (if business is being carried on in that corporate name, that 
is enough); People v. Bernstein, 304 Ill. 351, 136 N. E. 683; Smith v. The State, 
28 Ind. 321, 323; White v. The State, 69 Ind. 273, 279; Palmer v. The State, 197 
Ind. 625, 634, 150 N. E. 917, 920; Commonwealth v. Bakeman, 105 Mass. 53, 60; 
People v. Carter, 122 Mich. 668, 81 N. W. 924; State v. Murphy, 113 Minn. 
405, 409, 129 N. W. 850, 852; Braithwaite v. State, 28 Neb. 832, 836, 45 N. W. 
247, 248; State v. Carr, 5 N. H. 367; State v. Grant, 104 N. C, 908, 10S. E. 554; 
Reed v. State, 15 Ohio, 217, 224; State v. Adler, 71 Or. 70, 74, 142 Pac. 344, 346; 
State v. Sowell, 85 S. C. 278, 67 S. E. 316; State v. Stevens, 16 S. D. 309, 92 N. W. 
420; Bond v. State, 129 Tenn. 75, 86, 165 S. W. 229, 232 (but see Brewer v. The 
State, 7 Lea, 682; Jones v. The State, 5 Sneed, 346); State v. Keech, 103 Wash. 
Bosh, w7is) Weve, 17s), 

Cf. State v. Newland, 7 Iowa, 242, 71 Am. Dec. 444, where the state offered 
no evidence that there was a body of men assuming to be incorporated. 
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In State v. Merchant,** the court, in granting a new trial, said (p. 
74): ‘One of the material allegations of the information is that the 
concern with which Adams was dealing was a corporation. That 
fact was a particularly material one at the trial, for the reason that 
if the concern had not a corporate capacity, no crime was committed 
under the terms of the statute. The only proof of the corporate 
capacity was oral testimony admitted over appellant’s objection. 
We think the proof of so material a fact which must peculiarly 
rest in a higher class of testimony should have been made from the 
necessary records as the best evidence.” (Italics ours.) 

In Mears v. State,*® the defendant was indicted under a statute 
dealing with false entries in the books of ‘‘any banking corporation 
within the State.’’ The court said that it was sufficient, in order to 
prove the existence of the corporation mentioned in the indictment, 
to show that there was such a corporation de facto; that evidence of 
general reputation of its corporate existence was competent to prove 
it; and, as to what is necessary to constitute a de facto corporation, 
the court referred to Whipple v. Tuxworth *” where the definition 
given in Tulare Irrigation District v. Shepard *® was adopted. The 
thought of the court would, therefore, seem to have been that proof 
of a de facto corporation of the second class would be sufficient to 
sustain a conviction under this statute, and this thought is contra 
to our text. But it is to be noted that there was another statutory 
provision which provided: “If, on the trial of any indictment or 
other proceeding in a criminal cause, the existence, constitution or 
powers of any banking company shall become material, or be in any 
manner drawn in question, it shall not be necessary to produce a 
certified copy of the charter or act of incorporation; but the same may 
be proved by general reputation, or by the printed statute book of the 
state by which such corporation was created.” *® (Italics ours.) 
The court relied, in part, on this statute, and it would seem that 
this statute gave all that was necessary for the decision. 


Group 7. Where there is a suit in the name of the alleged corpo- 
ration against a tort feasor. 


5548 Wash. 69, 92 Pac. 890. 

56 84 Ark, 136, 104 S. W. 1095. 

57 81 Ark 391, 99 S. W. 86. 

6185 U.S. 1, 22 Sup. Ct. 531, 46 L. Ed. 773, our p. 688. 
°° Digest of the Statutes (Kirby), 1904, § 3084. 
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Baltimore and Potomac Railroad Company v. Fifth Baptist 
Church. Actions were brought in the name of the Fifth Baptist 
Church against the railroad company for the continuance of a nui- 
sance to the plaintifi’s use and enjoyment of its house of public 
worship from 1877 to 1886 by the noise, smoke, cinders, ashes and 
vapors from the defendant’s adjoining engine house, repair shop 
and locomotive engines, and by the obstruction of access to the 
plaintiff's building by the defendant’s unlawful use of a side track 
in front of it. The plaintiff had previously brought a similar action 
against the defendant for maintaining the same nuisance from 1874 
to 1877, and had recovered a judgment which defendant had paid. 

One ground of defence relied upon by the defendant was “that 
the said plaintiff was not at the time of the commencement of this 
suit, and never was, a body corporate or politic.” 

There had been an attempt to incorporate under an Act of Con- 
gress providing for the creation of corporations in the District of 
Columbia. This statute authorized members of any society or con- 
gregation to elect or appoint trustees, and provided: “The persons 
elected or appointed shall make a certificate under their hands and 
seals, stating the date of their election or appointment, the name of 
the society or congregation, and length of time for which they were 
elected or appointed, which shall be verified by the affidavit of 
some one of the persons making the same, and shall be filed and 
recorded in the office of the register of deeds in said District. . 

The trustees elected or appointed under the provisions of this divi- 
sion, and their successors, shall have perpetual succession and ex- 
istence,”’ etc.®! 

The objection was that the certificate recorded in the office of the 
register of deeds did not state the date when the trustees were 
elected, or the term of their office, and that it was not, when filed, 
supported by the affidavit of any of the persons signing it. 

The court held this defence to be insufficient. It said (p. 571): 
“But the certificate of incorporation, as originally drawn up, taken 
in connection with the other evidence now introduced, and espe- 
cially the record of the former action in which this plaintiff as a cor- 
poration recovered judgment against this defendant without any 
objection being taken to the plaintiff’s capacity to sue, is clearly 

60 137 U. S. 568, 11 Sup. Ct. 185, 34 L. Ed. 784. 

6116 St. (U. S.) 98, 99. 
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competent and sufficient, as between these parties, to prove that 
the plaintiff had in good faith attempted to legally organize as a 
corporation, and had long acted as such, and was at least a corpora- 
tion de facto, which is all that is necessary to enable it to maintain an 
action against any one, other than the State, who has contracted 
with the corporation, or who has done it a wrong.” 

We think that there would be considerable force in an argument 
that the Fifth Baptist Church was a de facto corporation of the first 
class,—that the legislature had intended that, upon the recording 
in the proper office of such a certificate as was here recorded, there 
should be a corporation, and that such failures to follow the statute 
as were shown should be no more than causes of forfeiture. 

But assume that that was not so. Assume that there had been a 
failure to comply with a condition precedent to incorporation. 
Assume further that there had been no prior judgment by this 
plaintiff against this defendant which this defendant had paid. 
Even so, it seems to us that collateral attack should have been 
denied. 

The defendant had done a wrong to the owner or owners of certain 
property. Now it would be an injustice to the defendant to expose 
it to a judgment running, in form, in favor of the alleged corpora- 
tion, if that left the defendant exposed to any further liability for 
the wrong; but it is no injustice to the defendant to expose it to 
such a judgment if satisfaction thereof will protect it from all 
further liability for the wrong. It is therefore pertinent to note 
(1) that the grantor to the alleged corporation, or any one claiming 
under him, would not be allowed to claim that the title did not 
pass out of him; and (2) that, since the unincorporated associates 
have chosen to institute a suit in the corporate name, satisfaction 
of judgment obtained in such a suit would bar them from thereafter 
instituting a suit in their own names for the same wrong. 

In Daniels v. R. R.,°? A, the owner, conveyed land to B, B con- 
veyed to the ‘Atlantic Coast Forest Preserve and Improvement 
Company,” treating such company as a corporation, and there- 
after there was, in form, a conveyance of the land from the com- 
pany to A. It was alleged that the defendant had negligently set 
fire to trees on the land, and that it had done other damage to it, 
and that some of the damage was done while the corporation was 

621353 N.C, 418; 74S, EB. 331, 
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the owner of the land, and that some was done after the conveyance 
to A. The defendant denied that the company was a corporation, 
and no proof that it was, other than the said deeds, had been offered 
at the trial. But the court said (p. 427) that since B had conveyed 
to the company as a corporation, and A had accepted a conveyance 
from it as a corporation, and its members had permitted it to be 
held out as a corporation, and to receive and execute deeds, and 
to institute actions as such, it followed that “all the parties who 
could make any claim against the defendant, covering the time 
when the trespasses are alleged to have been committed, are bound 
by the estoppel, and neither can deny that the improvement com- 
pany is a corporation; and it is not, therefore, important to the de- + 
fendant whether, as a matter of fact, it is a corporation.” 

There is, indeed, a public policy against unauthorized corporate 
action, but there is also a public policy in favor of respect for prop- 
erty rights, which inclines courts against giving technical defences 
to those who have not respected property rights. In East Norway 
Lake Church v. Froislie,® the court said (p. 451): “It would be unjust 
and intolerable if, under such circumstances, every interloper and 
intruder were allowed thus to take advantage of every informality 
or irregularity of organization.” 

In such cases, we think that most, if not all, courts would, as a 
general rule, deny collateral attack, not only where there is a de 
facto corporation of the first class, but also where there is a de facto 
corporation of the second class.** 


63 37 Minn. 447, 35 N. W. 260, Warren, Cases Corp. 646. 

64 See Stockton &c. Road Co. v. Stockton &c. Railroad Co., 45 Cal. 680 (tres- 
pass); Denver v. Mullen, 7 Colo. 345, 3 Pac. 693 (injunction against inter- 
ference with water rights); Cincinnati &c. Railroad Co. v. Danville &c. Rail- 
way Co., 75 Ill. 113 (injunction to restrain injury to property); American Uni- 
versity v. Wood, 216 Ill. App. 189, 194 (injunction to restrain competitor from 
interfering with business); Williams v. Citizens Railway Company, 130 Ind. 
71, 29 N. E. 408, 15 L. R. A. 64, 30 Am. St. Rep. 201 (injunction to restrain 
injury to property); Remington Paper Co. v. O’ Dougherty, 05 N. Y. 570 (conver- 
sion); Persse &c. Works v. Willett, 1 Rob. (N. Y.) 131 (conversion); American 
Silk Works v. Salomon, 6 T. & C. (N. Y.) 352 (conversion); Elizabeth City 
Academy v. Lindsey, 6 Ired. Law (N. C.), 476, 45 Am. Dec. 500 (conversion) ; 
Brown v. Webb, 60 Or. 526, 120 Pac. 387 (ejectment); Searsburgh Turnpike Co. 
v. Cutler, 6 Vt. 315, 323 (trespass); Kardo Company v. Adams, 231 Fed. 950, 
970 (infringement of patents). 

Similarly of proceedings in the name of a de facto corporation to recover 
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But it is to be noted that a condition precedent may be so ma- 
terial and important that failure to comply with it will be fatal 
to a right to sue a tortfeasor in the name of the alleged corporation. 

In Shutter Bar Co. v. Zimmerman,®* the Maryland statute made 
the payment of a bonus tax a condition precedent to incorporation. 
After such tax had been paid, a corporation brought suit to recover 
for a libel alleged to have been made upon it before the tax had been 
paid. The court held that the action could not be maintained. 

Another Maryland statute then in force provided: ‘“‘ No certificate 
of incorporation shall be declared void for formal defects merely; 
and where an effort has been made in good faith to form, under the 
laws of this State a corporation formable thereunder, neither party 
to any transaction with it shall deny the legality of its incorpora- 
tion or organization in any suit or proceeding growing out of such 
transaction; and ‘transaction’ shall include any wrong to person 
or property giving rise to a cause of action or equitable relief by or 
against such corporation.” © 

The court, speaking of this statute, said (pp. 319, 320): “It was 
not intended to cover cases where through indifference or neglect 
there has been no attempt at all to comply with important require- 
ments of the law which by its express terms are made conditions 
precedent to the possession or use of any corporate franchises.” 

It will be seen that the Maryland court reached a result in a 
suit against a stranger which is harmonious with the result reached 
by the Colorado court in Jones v. Aspen Hardware Co.” in a suit 
against one who was in privity with a grantor to the alleged corpo- 
ration. And it would seem to be clear that the Colorado court, 


for use of land, Philippine Sugar Co., Ltd. v. United States, 39 Ct. Cl. 225; or 
to remove a cloud on title, Keyes v. Smith, 67 N. J. L. 190, 51 Atl. 122. 

Similarly, if there is, in form, an indorsement of a note to a de facto corpora- 
tion of the second class, proceedings thereon may be maintained in the name 
of such de facto corporation against the parties thereto. Cozzens v. Chicago 
Co., 166 Ill. 213, 46 N. E. 788; Wilcox v. Toledo Co., 43 Mich. 584, 5 N. W. 
1003; Haas v. Bank of Commerce, 41 Neb. 754, 60 N. W. 85. 

65 110 Md. 313, 73 Atl. 19. 

66 Acts of 1908, Chap. 240, § 6. 

*7 21 Colo, 263, 40 Pac. 457, 29 L. R. A. 143, 52 Am. St. Rep. 220, our p. 738. 

In Slocum v. Providence &c. Company, 10 R. I. 112, the statute provided 
that no act of incorporation ‘shall take effect until the persons therein incorpo- 
rated shall have paid to the general treasurer the sum of one hundred dollars,” 
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on such facts as there were in the Jones case, would not allow a 
suit in the name of the alleged corporation against a stranger. 


Group 8. Subscriptions to stock in a corporation to be formed. 

If persons subscribe to stock in a corporation to be formed, then, 
even though the subscription is stated to be an agreement ‘‘to and 
with each other,” the courts incline to construe the transaction as 
not amounting to a contract, binding forthwith znier se, but as only 
an offer to the corporation to be formed, which that corporation 
upon being formed may accept (unless the offer has been previously 
withdrawn). 

Now assume that, after such a subscription has been wer there 
has been an attempt to form the proposed corporation and that 
such attempt has gone so far that there is a de facto corporation 
of the second class, as defined by the court of the particular juris- 
diction, but that some condition precedent to incorporation has 
not been performed. 

If suit is brought on the subscription in the name of the alleged 
corporation, can the subscriber successfully defend? If there are 
no further facts than have been stated above, he may. Here is a 
situation where collateral attack upon a de facto corporation of the 
second class is allowed. 

In Indianapolis &c. Co. v. Herkimer,” the statute required that 
the principal organization paper should be filed in local offices and 
that a duplicate should be filed with the Secretary of State. No 
duplicate had been filed with the Secretary of State, and the court, 
construing the statute, held that such filing was a condition prece- 
dent to incorporation. 

The court further held that the defendant who was sued on a 
subscription to stock in the proposed corporation could defend on 
the ground that the proposed corporation had never come into 
legal existence. 

It said (pp. 145, 146): ‘‘The defendant’s contract did not purport 


There was a dictum by the court (p. 114) that collateral attack would have 
been permitted, had there been no basis for an estoppel. 

69 Athol Music Hall Company v. Carey, 116 Mass. 471, Warren, Cases Corp. 
173; Bryant’s Pond Steam Mill Co. v. Felt, 87 Me. 234, 32 Atl. 888, 33 L. R. A. 
593, 47 Am. St. Rep. 323, Warren, Cases Corp. 176. 

7046 Ind. 142, Warren, Cases Corp. 649. 
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to be with an existing corporation, but with one to be brought into 
existence in the future. . . . Such preliminary subscriptions 
seem to enure to the benefit of the corporation when formed. . 

But unless the subsequent steps, necessary to bring into existence 
the corporation, were taken, there was no corporation to whose 
benefit the contract could enure, and the defendant could not be 
liable. . . . In such case, the estoppel growing out of a contract 
with a party as an existing corporation does not apply. . . . The 
pleas of nul tiel corporation put in issue the existence of the corpora- 
tion; and we think, under the issues, the plaintiff was bound to 
prove such existence by showing a compliance with the statutory 
requisites. The burthen was on the plaintiff, because the defendant 
was not estopped by his contract to dispute the existence of the 
corporation, and because the perfection of the organization was a 
condition precedent to the plaintiff’s right to recover.” 


Other opinions, accord, are noted in the margin.”! 


We said above that, if suit were brought on the subscription in 
the name of the alleged corporation, the subscriber could success- 
fully defend, if there were no further facts. It is important to note 
that by further facts the right to defend may be lost. 

Thus the right to defend is lost, if the subscriber himself takes an 
active part in the organization which he now seeks to show is defec- 
tive. The right is also lost, as against a representative of creditors, 
even if the subscriber takes no active part in the organization, if 
he knows that business is being carried on in the name of the al- 
leged corporation and lies by, taking no steps to have his subscrip- 
tion declared to be unenforcible by the alleged corporation.” 


"| Schloss & Kahn v. Montgomery Trade Co., 87 Ala. 411, 6 So. 360, 13 Am. 
St. Rep. 51; Allman v. Havana &c. Railroad Co., 88 Il. 521, 526 (see also Stowe 
v. Flagg, 72 Ill. 397, 402, but cf. Willard v. Trustees, 66 Ill. 55); Coppage v. 
Hutton, 124 Ind. 401, 24 N. E. 112, 7L. R. A. 591; Richmond Factory A ssocia- 
tion v. Clarke, 61 Me. 351; Mansfield &c. RR. Co. v. Drinker, 30 Mich. 124; 
Capps v. Hastings Prospecting Co., 40 Neb. 470, 58 N. W. 956, 24 L. R. A. 259, 
42 Am. St. Rep. 677; Dorris v. Sweeney, 60 N. Y. 463, 467; Tonge v. Item Pub- 
lishing Company, 244 Pa. St. 417, 421, 91 Atl. 229, 230, 

See Lowe v. Byrd, 148 Ga. 388, 390, 96 S. E. 1001, 1002; Shiffer, Trustee v. 
Akenbrook, 75 Ind. App. 149, 157, 130 N. E. 241, 244; Trust Co. v. Hettinger, 
181 Mo. App. 338, 343, 168 S. W. 911, 913; McCarter, Receiver v. Ketcham, 74 
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Group 9. Eminent domain cases. 

In a number of cases it has been held that a de facto corporation 
may exercise the right of eminent domain, but in a number of cases 
it has been held that it may not. On a first reading, there seems 
to be great conflict in the decisions and opinions. 

But we believe, as we have already said in the Preliminary Chap- 
ter (p. 687), that most of this conflict is only a seeming conflict, and 
that it arises from the fact that the expression “de facto corporation” 
has been used by different courts with different meanings. On 
this topic the difference between a de facto corporation of the first 
class and a de facto corporation of the second class seems to us to be 
of great importance. 

A de facto corporation of the first class may exercise the right of 
eminent domain. But we submit (1) that a de facto corporation of 
the second class can not, on sound legal reasoning, be allowed 
to do so; and (2) that by the weight of authority it is not allowed 
to do so. 

It will be necessary to examine at length a large number of cases. 


Central of Ga. Ry. Co. v. Union Springs & Northern Ry. Co.73 Sec- 
tions 1156 et seq. of the Alabama Code, 1896, regulating the formation 
of railroad companies, provided that the persons desiring to incorpo- 
rate should file in the office of the secretary of state a declaration 
stating certain facts; that upon the filing of the declaration, the 
secretary of state must issue to three or more of the subscribers a 
commission, constituting them commissioners to open books of 
subscription to the capital stock of the proposed corporation; that 
thereafter the commissioners should file with the secretary of state 
certain papers showing facts with respect to the subscriptions re- 
ceived; and that (§ 1161) “upon the filing of such papers, the secre- 
tary of state must issue to the subscribers to the declaration, their 
associates and successors, a certificate of incorporation under the 
seal of the state, stating that they are duly organized as a corpora- 
tion under the name and style designated in the declaration, having 
the powers, capacity, and authority conferred by law; and there- 
after such corporation must be deemed duly organized.” It was 


N. J. L. 825, 67 Atl. 610; Panhandle Packing Co. v. Stringfellow, 180 S. W. (Tex. 


Civ. App.) 145. 
73 144 Ala, 639, 39 So. 473, 2 L. R. A. (N. S.) 144. 


710 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


also provided (§ 1163) that “when duly organized, the corporation 
has power,” etc. 

The validity of the incorporation was attacked on two grounds: 
first, that the commission issued to three of the signers of the decla- 
ration called them a “body of incorporators” rather than “com- 
missioners’; second, that the certificate of incorporation was ad- 
dressed to “the subscribers to the declaration of incorporation, their 
successors and associates,” without naming any one of them. 

The court said (pp. 645, 646): ‘While it is true that 1163 of the 
Code does state that ‘when duly organized a corporation has power, 
etc.,’ yet, to give that expression the strict construction contended 
for by the appellant, would be to declare that all other powers of 
the corporation are dependent upon a literal compliance with all the 
requirements of the statute and to abrogate the doctrine of de facto 
corporations and to admit the plea of nul tiel corporations in all 
suits brought by them. . . . This court has declared that ‘a cor- 
poration de facto exists when, from irregularity or defect in the 
organization or constitution, or from some omission to comply with 
the conditions precedent, a corporation de jure is not created, but 
there has been a colorable compliance with the requirements of 
some law under which an association might be lawfully incorporated 
for the purposes and powers assumed, and the user of the rights 
claimed to be conferred by the law—when there is an organization 
with color of law and the exercise of corporate franchises,’ and it 
also states that such de facto corporations ‘are under the protection 
of the same law and governed by the same legal principles as those 
of the former so long as the state acquiesces in their existence and 
the exercise of corporate functions. A private citizen, whose rights 
are not invaded, who has no cause of complaint has no right to in- 
quire collaterally into the legality of its existence. This can only 
be done by a direct proceeding on the part of the state, from whom 
is derived the right to exist as a corporation and whose authority is 
usurped.’ . . . It is not necessary to decide whether or not the 
facts show a substantial compliance with the statute.” 

If the reader will take the authorities cited by the court, he will 
find that those authorities cite earlier authorities, and so on, and 
that we do not reach the source of the doctrine approved by the 
court until we come to Lehman v. Warner,"* which has been already 

7461 Ala, 455. 
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stated at pp. 742-744. In the Lehman case the court was dealing 
with a corporation, not an alleged corporation,—the trouble, at its 
worst, was that there was a cause of forfeiture. 

The situation in the principal case was similar to that in the 
Lehman case. On the facts, it would seem pretty clear that there 
was substantial compliance with the statute. But, even if there 
were not, a certificate of incorporation had been issued by the secre- 
tary of state in favor of certain persons who, though not specified 
by name in such certificate, were specified by name in another paper 
on file in his office to which reference was made in the certificate. 
Therefore there was, upon the issuance of such a certificate by the 
secretary of state, a corporation. The irregularity at its worst was 
a cause of forfeiture,—there was at least a de facto corporation of 
the first class. 

We submit that the case is authority only for the proposition 
that a de facto corporation of the first class may exercise the right 
of eminent domain. 


McAuley v. C., C. & I. C. Ry. Co.” A proceeding to condemn 
land was instituted in the name of the Columbus, Chicago and In- 
diana Central Ry. Co. The landowner resisted on the ground that 
the alleged corporation was a consolidated corporation and that the 
proceedings for consolidation had not been according to law. 

The court said (p. 352) that, however that might be, the legis- 
lature had, after the consolidation proceedings, passed an Act that 
was “‘a legislative recognition of the existence of this consolidated 
company, and of the name of the consolidated company adopted by 
the articles of consolidation, amounting to a legislative ratification 
of the consolidation which had been effected; and it is also a like 
recognition of the right of the company to construct a railroad 
within the city of Chicago. It is sufficient for the purpose of this 
proceeding, that the petitioner is a body corporate, de facto. This we 
deem sufficiently appears, as also the authority to take the present 
proceeding.” 

We said in the Preliminary Chapter (p. 683) that the courts had 
used the expression ‘‘de facto corporation”’ in at least half a dozen 
different meanings. We there pointed out two meanings which had 
no connotation of inferiority, and three that did have such conno- 

75 83 Ill. 348. 
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tation. In the McAuley case, the court used a similar expression 
in a sixth sense of which, until now, we have had no example. 
“Body corporate, de facto” is used to indicate a corporation that 
may not have been a corporation as far back as it claims to have 
been,—a corporation that has received the benefit of a validating 
Act by the legislature. 

Of course, as soon as such validating Act was passed, all doubts 
were set at rest. The corporation then became de jure (if it had 
not been de jure before). It was only by reference to a doubtful 
past that there was any basis for the use of the expression 
“de facto.” 

We submit that the McAuley case is authority only for the propo- 
sition that a de jure corporation, which had needed a validating Act 
to put its status beyond doubt, may exercise the right of eminent 
domain. 


Osborn v. The People.” There was a proceeding to collect an 
assessment for drainage purposes. The defence was that no drain- 
age district had been formed according to law, the alleged defect 
being that a number of the petitioners for the formation of the 
district were not qualified, through ownership of land, to act as 
petitioners. 

The proceedings for the organization of a drainage district had 
been taken under a statute which provided in detail for proceedings 
in the county court to determine whether there should be a drainage 
district formed. The court was invested with power to hear and 
determine various questions which would be presented in the course 
of such proceedings, and its finding that a petition had been signed 
by the requisite number of land owners was made ‘‘ conclusive upon 
the land owners of such district.” ” After commissioners had been 
appointed and had reported, the court had power to enter an order 
confirming the commissioners’ report. The statute provided: ‘‘ And 
upon entering such order of record, said district is hereby declared 
by law to be organized as a drainage district by the name men- 
tioned in said petition, and with the boundaries fixed by the order 
confirming the report of the said commissioners. And said district 
is hereby declared to be a body politic, and corporate by the name 


7 103 Ill. 224. 
7 Revised Statutes of Illinois (Hurd), 1880, Ch. 42, § 5. 
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mentioned in said petition as aforesaid, with the right to sue and 
be sued,”’ etc.” 

The court said (pp. 228-229): ‘There is an absolute want of 
power in the court to hear evidence in a collateral proceeding like 
this, for the purpose of determining whether a corporation is legally 
organized. That can only be done by quo warranto, which is a direct 
proceeding to determine its validity. This, from the nature of 
things, must be so, otherwise no question could ever be adjudicated. 
Every proceeding before tribunals and officers, if permitted, would 
lead to an inquiry whether they were legally acting. If it were per- 
mitted, in every suit before all courts, from the highest to the lowest, 
the defendant might question the election of the judge and enter 
into a contest of his election. In all suits by the State its organiza- 
tion might be reviewed and decided. In suits by counties it might 
be claimed that the law authorizing their organization had not been 
complied with, and efforts made to show a want of compliance with 
the law. It would lead to an inquiry whether the territory com- 
prising a county had the requisite population to organize; whether 
the proper notices for elections had been given, and other statutory 
requirements performed. . 

“Tt is true that the plea of nul tiel corporation is a proper plea, 
when a suit is brought by a corporate body, when it is denied there 
is such a body. But under that plea it is overcome when the cor- 
poration proves it is known and transacts business under that 
name. That plea does not question the legality of its organization, 
and require it to prove the same facts it would be required to do 
in a proceeding by quo warranto. Whether it is a corporation de 
facto or de jure, does not matter when it sues to enforce a right.” 

A statement that, when suit is brought to assert a right it is 
enough if “the corporation proves it is known and transacts busi- 
ness under that name,”’ would seem to be equivalent to a statement 
that, if persons usurp the corporate franchise, all but the State 
must submit. 

On the facts of the case before it there was no occasion for the 
court to announce any such doctrine. Under the terms of the statute 
(to which the court made no reference, but which is specified in the 
arguments of counsel), there was a corporation just as soon as the 
court had entered its order confirming the report of the com- 

78 Revised Statutes of Illinois (Hurd), 1880, Ch. 42, § 16. 
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missioners. If there had been any irregularities in the proceedings, 
these were, at the worst, only a cause of forfeiture. There was at 
least a de facto corporation of the first class. In Blake v. People,” 
another drainage district case, the court said that, “after the enter- 
ing of this order,” there was at least a corporation de facto. (Italics 
ours.) 

Although this case was not an eminent domain case, we have 
stated it because the language used by the court was influential 
with Illinois judges who decided eminent domain cases which 
came up later. 

Courts both in Illinois and elsewhere have shown some disposition 
to treat drainage district cases and eminent domain cases as though 
they raised the same questions. We do not think that is so, for a 
drainage district is a municipal corporation, and it may be that the 
needs of government require that wide scope be given to the doc- 
trine of denying collateral attack upon the existence of an alleged 
municipal corporation. But in Osborn v. People we do not reach 
the question whether a municipal corporation should be distin- 
guished from a railroad corporation, for there the municipal cor- 
poration was at least a de facto corporation of the first class. And 
we have examined a considerable number of other cases on drainage 
districts and in all those examined the statutes were, in the main, 
similar to the statutes which were pertinent in People v. Osborn. 


C.& N. W. Co. v. C. & E. R. R. Co. In 1870 Illinois adopted 
a constitution which provided: “All existing charters or grants of 
special or exclusive privileges, under which organization shall not 
have taken place, or which shall not have been in operation within 
ten days from the time this constitution takes effect, shall there- 
after have no validity or effect.” *! The C. & E.R. R. Co. was in- 
corporated by a special Act in 1861. There was an organization of 
the company, and various acts done in its name, before the consti- 
tution of 1870 went into effect, though nothing had been done to- 
ward building the road itself prior to that time (p. 598). 

The court said (pp. 601, 602): “The company, as we have just 
seen, was organized under a valid charter, and is shown to have 
done corporate acts under it. That was sufficient to establish a 
prima facie right to take the property in question for the purposes 

7” 109 Ill. 504, 516. 80112 Ill. 589. STAT Gla isee, 
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set forth in the petition, and this prima facie right can not be suc- 
cessfully assailed in a mere collateral proceeding, as is sought to be 
done here. . . . Proceedings in the nature of a quo warranto would 
be the proper remedy, if it is desired to question appellee’s right 
to exercise the corporate franchises conferred by its charter.” 

Here there was a corporation formed by the passage and accept- 
ance of a special Act. It was, at least, a de facto corporation of the 
first class. 


Thomas v. St. L., B. & S. Ry. Co.8* The objection was that the 
petitioner was a parallel line to another railroad corporation, and 
that both lines were operated by the Illinois Central Railroad 
Company. 

The court said (p. 639): “It was sufficient for the purpose of the 
proceeding that the petitioner was a body corporate de facto. (Mc- 
Auley v. Columbus, Chicago and Indiana Central Railway Co. 83 
Ill. 348.) [See our p. 771.] While it retained its franchise the ques- 
tion whether or not it was improperly exercising such franchise was 
one between it and the State. Any question of illegal combination 
or arrangement entered into by it that might affect the franchise 
could only be raised by the People in a proceeding instituted for 
that purpose.” 

Here the corporation was, at least, a de facto corporation of the 
first class. 


Morrison v. Forman.*’ The receiver of a railroad corporation 
sought to exercise the power of eminent domain. By statute it was 
provided that if any railroad corporation organized under said 
statute ‘‘shall not finish the road and put it in operation within ten 
years from the time of filing its articles of association, as aforesaid, 
its corporate existence and powers shall cease.” ** The landowner 
sought to resist, on the ground that the corporation had not finished 
its road within the ten years. The court said (p. 429): “This con- 
tention can not be maintained. In a proceeding for the condemna- 
tion of real estate for railroad uses the question of the de jure exist- 
ence of the company cannot be determined. It is sufficient that 

82 164 Ill. 634, 46 N. E. 8. 


83177 Ill. 427, 53 N. E. 73. 
84 Revised Statutes of Illinois, 1887, Ch. 114, § 28. 
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the statute authorized the organization of the corporation and that 
the petitioner is a corporation de facto. Whether or not it has a 
legal existence as a corporation can only be determined by a direct 
proceeding,—the writ of quo warranto.” 

Here a corporation had been formed. The claim was that the 
corporate existence had been forfeited through failure to complete 
the road by a certain date. The corporation was a corporation 
subject to forfeiture—in other words, a de facto corporation of the 
first class. (See pp. 685, 686.) 


C. & W.I. R. R. Co. v. Heidenreich® By an Act passed March 
26, 1872, permission was given for the consolidation of corporations. 
The statute provided that the directors of a corporation might 
call a special meeting of stockholders, and that, if at such meeting 
there was a defined majority in favor of consolidating, ‘“‘a certificate 
thereof, verified by the affidavit of the president and under seal 
of said corporation, shall be filed in the office of the secretary of 
state, and a like certificate filed for record in the office of the re- 
corder of deeds of the county where the principal business office of 
such corporation is located. And upon the filing of said certificate 
the . . . consolidation with some other company, shall be and is 
hereby declared accomplished in accordance with said vote of the 
stockholders.”’ * 

A condemnation proceeding was instituted in the name of a con- 
solidated corporation. It was objected that the consolidation in 
question was not lawful because the lines of the corporations con- 
solidated were parallel and competing. 

The court said (p. 235): ‘‘ There was a valid law for the consolida- 
tion of corporations and a bona fide attempt to consolidate under 
the law, and whether the facts were such as to justify the exercise 
of the privilege could not be raised in this proceeding. That would 
have involved a determination whether the appellee was a de jure 
corporation, and it would be no more competent than it would to 
raise a question of some defect in the proceeding for consolida- 
tion.” 

Here the corporation was, at least, a de facto corporation of the 
first class. 


85 254 Ill. 231, 98 N. E. 567. 
* Illinois, Public Laws, 1871-72, pp. 487, 489. 
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We submit that these Illinois cases are not authority for the 
proposition that a de facto corporation of the second class may exer- 
cise the right of eminent domain. 


The State v. The Hudson Tunnel Railroad Company® The de- 
fendant was a corporation organized under the general railroad law. 
Furthermore, it had been recognized by the legislature as an exist- 
ing corporation. It wished to condemn certain land, and applied 
for the appointment of commissioners. Commissioners were ap- 
pointed, and thereafter a certiorari was allowed for the purpose of 
referring the legal questions involved to the higher court. 

It was objected that ‘‘The Hudson Tunnel Railroad Company 
had no legal existence as a corporation; that, under the general 
railroad law, a corporation can not be created with the franchise to 
build a railroad tunnel under an inter-state river.” 

The decision was that such matters were not to be decided upon 
an application to have commissioners appointed. The court said 
(p. 19) that in such a proceeding it was not competent “‘to raise up 
the question as to the due incorporation of the applying company, 
or whether it is not usurping the franchise which it claims. If this 
can be done, then, in a summary proceeding, in an incidental way, 
every landowner whose property is sought to be condemned, can chal- 
lenge the legal existence and the corporate rights of such company, 
to the same extent that the state can on a quo warranto.” (Italics ours.) 


National Docks Railway Company v. Central Railroad Company 
of New Jersey. An injunction had been granted restraining the 
National Docks Railway from condemning certain lands, on the 
grcund that the corporators were mere agents of the National Stor- 
age Company, that the moneys which they had paid in and ex- 
pected to pay in upon their stock subscriptions were solely the 
moneys of that company, and that the road was designed to serve 
only a private purpose,—to wit, to be only the means of providing 
the storage company with transportation for its merchandise. 


USS ENG Ie Lea die 

8 Act of 21st March, 1874, entitled ‘‘An Act to extend the time for comple- 
tion of the ‘Hudson Tunnel Railroad.’” Laws, 1874, p. 1167. 

89 32 N. J. Eq. 755. 
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It was not denied that every formal requirement of the statute 
had been complied with, and that, to all external appearance, the 
company was a corporation; but it was claimed that, the motives 
and purposes of its incorporators being what they were, they had 
usurped a corporate existence which the law did not authorize 
them to assume. The court held that such an objection could only 
be raised in a quo warranto proceeding. 


Hampton v. Clinton.” An alleged corporation sought to condemn 
land. The law, under which it was alleged that the corporation 
had been formed, required that the consent, in writing, of the au- 
thorities of the town or city proposed to be supplied with water, 
should be obtained. It further provided: ‘‘When such certificate 
and consent shall have been filed as aforesaid, the persons who 
shall have signed and acknowledged the same, and their successors, 
shall be a body politic and corporate,” etc. 

No such consent was filed with the certificate. It was contended 
that, nevertheless, the defendant was, de facto, a corporation, sub- 
ject only to direct attack in quo warranto. 

But the court held that only when the certificate and consent had 
been filed did the incorporation become complete,—that the filing 
of the consent was a condition precedent to the legal existence of 
the corporation. 

It said (p. 160): ‘Here there is an attempt to take the property 
of a citizen against his will. Whether in such a case regularity of 
incorporation may be attacked is a vexed question, but there is no 
doubt that non-compliance with conditions precedent to incorporation 
will defeat a condemnation. A leading case is New York Cable Co. v. 
New York, 104.N. Y. 1.” (italics ours.) 


Sisters of Charity v. Morris Railroad Co.°! The court said (p. 
314): “It is said, however, that a corporation which merely exists 
de facto can not exercise the power of eminent domain. The logical 
result, however, of the decision in the National Docks Railway 
Company case is, as we have said, to the contrary.” And the court 
said (p. 313) that the case before it was like that case. ‘‘The or- 


965 N. J. L. 158, 46 Atl. 650. 
1 84 N. J. L. 310, 86 Atl. 954, 50 L. R. A. (N. S.) 236. 
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ganization of the railroad is regular on its face, the act has been 
declared constitutional, and the proposed railroad is of a character 
authorized by the act. Whether its organization was fraudulent 
or not depends upon disputable inferences to be drawn from the 
facts, and is a question to be decided on a quo warranto at the suit 
of the attorney-general.” 

The probing question is: in what sense did the court use the ex- 
pression “‘de facto corporation?” We submit that the court used it in 
the sense of a corporation subject to forfeiture,—a de facto corpora- 
tion of the first class. The National Docks Railway Company was 
such a corporation (see our pp. 777, 778). 

That this was the sense in which the court used the term is also 
evidenced by the fact that, in commenting upon a New York case, 
it said (p. 314): “It is to be observed that the case cited from New 
York seems to have been one where the failure to comply with condi- 
tions precedent prevented even a de facto corporate existence.” 
(Italics ours.) 


We submit that the cases in New Jersey are authority only for 
the proposition that a de facto corporation of the first class may 
exercise the right of eminent domain; and that Hampton v. Clinton 
(p. 778) is an authority that a de facto corporation of the second 
class may not exercise that right. 


New York Cable Co. v. Mayor, etc., of New York.” By the Rapid 
Transit Act,** commissioners were to be appointed to determine 
the necessity of a proposed railroad. If they determined it was 
necessary, they were required to fix the routes, decide upon the 
plan or plans for the construction, fix the time within which the 
construction was to be completed, and then prepare articles of asso- 
ciation for the company to be formed. The articles of association 
were to provide, among other things, for the forfeiture of all rights 
and franchises acquired by such corporation, in case construction 
were not completed within the prescribed time. 

The court held that the commissioners, under the requirement 
that they should decide upon the plan or plans for the construction, 
must at least decide whether the road was to be elevated, surface, 


2104 N. Y. 1, 10 N. E. 332, Warren, Cases Corp., p. 651. 
93 New York, Laws of 1875, Chap. 606. 
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or underground. The commissioners had made no such decision 
with respect to some parts of the road. 

In the articles of association, the commissioners had provided 
that, in case construction were not completed within the prescribed 
time, there should be forfeiture ‘‘as to any portion of such railway 
or railways not so completed.” That is, the failure to complete a 
part did not work a forfeiture of all rights. The court held that 
this was not a compliance with the Act. 

The court, after considering all the facts, concluded that the 
alleged corporation had no right to exercise the power of eminent 
domain. 

On rehearing, the court said (p. 43): “It is claimed that this court 
overlooked the authorities cited on the appellants’ points, to the 
effect that a defect in articles of association or in the affidavits an- 
nexed thereto, is not fatal to the existence of a corporation or its 
faculty to acquire franchises, but that the State alone can interpose 
and take advantage of such defects. 

“ This court did not deem it necessary to comment in its opinion 
upon those authorities for the simple reason that we did not deem 
them applicable to the case at bar. In order to sustain proceedings 
by which a body claims to be a corporation, and as such empowered 
to exercise the right of eminent domain, and under that right to 
take the property of a citizen, it is not sufficient that it be a corpo- 
ration de facto. It must be a corporation de jure. Where it is sought 
to take the property of an individual under powers granted by an 
act of the legislature to a corporation to be formed in a particular 
manner therein directed, the constitutional protection of the rights 
of private property requires that the powers granted by the legis- 
lature be strictly pursued, and all the prescribed conditions be 
performed. Where the power is conferred upon a corporation, duly 
formed, it will not be defeated simply because the corporation has 
done or omitted some act which may be a cause of forfeiture of its 
rights and franchises, for it rests with the State to determine whether 
such forfeiture will be enforced. Judicial proceedings are necessary 
to enforce such a forfeiture and it may be waived. That was the 
point to which the opinion in the matter of the Brooklyn, etc., Rail- 
road Company (72 N. Y. 245), cited by the appellant was directed. 
It was assumed that this distinction was well understood, and a 
considerable portion of the opinion of this court in the present case 
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was devoted to showing that the omissions and defects in the organi- 
zation of the company were failures to comply with the conditions 
precedent to the existence of the petitioner as a corporation, and the 
exercise by it of the right of eminent domain, instead of being mere 
causes of forfeiture of rights acquired.”’ (Italics in the original.) 

We have already said in the Preliminary Chapter (pp. 686, 687) 
that most courts have spoken of a corporation subject to forfeiture 
as a de facto corporation, but that a few have spoken of such a cor- 
poration as a de jure corporation, and we have referred to this New 
York case as being probably the most important case in which a 
court has spoken of a corporation subject to forfeiture as a de jure 
corporation. The court said (1) that it was not sufficient that the 
plaintiff be a corporation de facto,—it must be a corporation de jure; 
but also said (2) that where the power is conferred upon a corpora- 
tion, duly formed, it will not be defeated simply because the corpo- 
ration had done or omitted some act which might be a cause of 
forfeiture of its rights and franchises, for it rested with the State 
to determine whether such forfeiture would be enforced. From 
this it appears that the court thought of a corporation subject to 
forfeiture as a corporation de jure. 

The doctrine of this case is that causes of forfeiture are not to be 
confused with conditions precedent. The failure to make at least 
substantial compliance with provisions which the legislature has 
intended shall be conditions precedent to incorporation is fatal to 
the right to exercise the power of eminent domain in the name 
of the alleged corporation. 

We are unable to see how, on sound legal reasoning, a court can 
reach any other result. As soon as the confusion, caused by the use 
of an expression in different senses, lifts, the impregnability of the 
New York doctrine is clearly seen. 

In the Alabama case stated at our pp. 769-771, the court, in 
denying collateral attack, said: ‘‘A private citizen, whose rights are 
not invaded, who has no cause of complaint has no right to inquire 
collaterally into the legality of its existence.” The source of this 
language was language used by the Alabama court in the earlier case 
of Lehman, Durr & Co. v. Warner, stated at our pp. 742-744. Such 
language was appropriate under the facts in the Lehman case, but, 
we submit, it is not appropriate in an eminent domain case. If the 
land of the defendant is sought to be taken from him against his will 
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in a proceeding in the name of an alleged corporation, it begs the 
question to say that his rights are not invaded and that he has no 
cause of complaint. 

The defendant has had no dealings which, in form, assumed that 
the alleged corporation was a corporation,—there is no basis for 
any argument ad hominem addressed to him. 

And he is in no sense a wrongdoer. He is not in the position of 
some one who, having committed a wrong, casts about for some 
defence. 

It is his land. The attempt is being made to take it from him 
against his will, and to make him accept in its stead an amount of 
money to be determined by third persons. This can be done if, but 
only if, the legislature has (for some public purpose) authorized 
it to be done. 

If the legislature has made the doing of a certain act a condition 
precedent to the right to exercise eminent domain, we submit there 
is no justification for a doctrine that closes the landowner’s mouth, 
and does not permit him to show that that act has not been done. 
It is not true that such a doctrine would not operate to “invade 
his rights and to give him just cause for complaint.” 

It follows that, if the legislature has seen fit to allow only those 
bodies of men which have been incorporated under pertinent stat- 
utes to exercise the right of eminent domain, and has further seen 
fit in such statutes to make the doing of a certain act a condition 
precedent to incorporation, then, when a condemnation proceeding 
is brought in the name of some alleged corporation, alleged to have 
been formed under such statutes, the landowner ought to have 
the right to show that there has not been even substantial com- 
pliance with the condition precedent. 


Some further cases on this topic are cited in the margin.%4 


** The following cases support the text: 

Rogers v. Toccoa Power Co., 161 Ga. 524, 131 S. E. 517, 44 A. L. R. 534, 
Under the Georgia code, charters of incorporation could be granted, under 
defined circumstances, by the “superior courts of this State.” But the judges 
(at the time the alleged charter was granted) possessed no power to grant 
charters in vacation or in counties other than where the application was pend- 
ing. A judge assumed to grant a charter in vacation and ina county other than 
where the application was pending. A proceeding to condemn land was insti- 
tuted in the name of the alleged corporation. The landowner sought to enjoin 
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Group 10. Liability of the associates where there have been no 
dealings on a corporate basis. 


the proceedings (this being the proper way under the Georgia law to test the 
validity of the proceeding). 

The Code provided (Code of 1910, § 2226): ‘‘The existence of a corporation, 
claiming a charter under color of law, can not be collaterally attacked. All who 
have dealt with a corporation as such are estopped from denying its corporate 
existence.” 

The court held that the condemnation proceeding should be enjoined. It 
quoted (p. 535) with approval from 20 Harv. L. Rev. 472 the statement: “It 
would seem to be clear that there should be no sweeping doctrine to the effect 
that a de facto corporation may (unless checked by the State) exercise the 
same powers and privileges as a de jure corporation. The doctrine should never 
be applied, in favor of the associates themselves, to the prejudice of a person 
who has not dealt with them as a corporation.” 

The court also said (p. 535): “In this case it is not to be denied and could 
not be, that the plaintiffs, whose lands were sought to be condemned, were 
strangers to the condemnors; they had in no way dealt with or recognized the 
condemnors as a corporation; in an appropriate proceeding such as they have 
instituted they had the legal right to attack the power of the condemnors on 
the ground that they were not a corporation, and for that reason could not 
exercise the power of eminent domain under the statute of this State.” It held 
that § 2226 of the Code of 1910 was not intended to extend to such a case. 

Warden v. Madisonville &c. R. R. Co., 125 Ky. 644, 101 S. W. 914. The 
statute provided: ‘‘Whenever two hundred and fifty dollars per mile has in 
good faith been subscribed, and twenty per cent. thereof paid in cash, to the 
persons named in the articles as directors, and an affidavit made to that effect 
by two of said named directors, and attached thereto, a copy of said articles 
and affidavit shall be filed in the office of the railroad commissioners, and in 
the office of the Secretary of state, and when a certificate of such fact is de- 
livered by the said officers to the incorporators, the persons who have sub- 
scribed such articles shall be a body corporate,” &c. 

By another statute it was provided: “No corporation organized under this 
chapter shall be permitted to set up or rely upon the want of legal organization 
as a defense to any action against it; nor shall any person transacting busi- 
ness with such corporation, or sued for injury done to its property, be per- 
mitted to rely upon such want of legal organization as a defense.” 

The court held that,unless the provision as to the subscription and payment 
of capital stock had been complied with, the landowner could successfully 
resist the condemnation proceeding. 

It said (p. 651): ““‘Warden has not transacted business with the company, 
and he is not sued for an injury done to its property. The exercise of eminent 
domain is the exercise of a high prerogative of sovereignty. It can not be exer- 
cised by the ordinary citizen, and he who claims the right must, when his 
right is denied, show that he is authorized to exercise it. Were the rule other- 
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The leading case is Guckert v. Hacke.* The associates attempted 
to incorporate under a general law of Pennsylvania.*® This law 


wise, property might be taken by persons who were not incorporated and had 
no right to take it; and, if the citizen were denied the right to show the facts, 
great injustice might be done him.” 

Cumberland Tel. & Tel. Co. v. Morgan’s Louisiana &c. Co., 112 La. 287, 36 
So. 352. The plaintiff claimed to be a corporation formed in Kentucky by the 
consolidation of three corporations. This consolidation was in accordance with 
Kentucky law, if the three corporations had filed in the office of the Secretary 
of State of Kentucky an acceptance of the provisions of a Constitution passed 
after such three corporations had been formed. The defendant denied that the 
plaintiff was a corporation duly incorporated, under and by virtue of the laws 
of Kentucky. 

The lower court gave judgment for the plaintiff. The Supreme Court re- 
versed this (remanding the case to give the plaintiff opportunity to prove, if it 
could, that such acceptances had been filed). It said (p. 292): “Corporations 
are created by law, and, when they assert rights dependent on their legal exist- 
ence, they must prove compliance with conditions precedent required by the 
organic law of their domicile.” 

St. Joseph & Iowa Ry. Co. v. Shambaugh, 106 Mo. 557, 17 S. W. 581. The 
court said (p. 566): “The corporate existence of the plaintiff is an issue which 
may be made in a proceeding to condemn property; for if the plaintiff has no 
corporate capacity it has no right to prosecute this suit. . . . Where the act 
of incorporation does not in and of itself confer corporate capacity, but pro- 
vides for the doing of certain things, upon the doing of which the company 
shall become a body corporate, the performance of these things constitutes 
conditions precedent, and until performed the company has no corporate 
existence. . . . If, however, the charter confers corporate capacity without 
any conditions precedent, acceptance of the charter is all that need be shown. 
In such cases the act of incorporation brings the corporate body into existence. 
The act of January 22, 1857, declares that there is hereby incorporated a com- 
pany called the St. Joseph & Iowa Railroad Company with a capital stock of 
$2,000,000, and then goes on to designate the persons who shall constitute the 
first board of directors. No conditions precedent are prescribed. It is a present 
grant of corporate powers. The corporation came into being upon the accept- 
ance of the charter.” 

(School District No. 35 v. Hodgin, 180 Mo. 70, 79 S. W. 148, will be found 
to be similar to Osborn v. People, 103 Ill. 224, stated at our pp. 772-774.) 

2 EE AEN SE SES OS 5 Ms YE Ee 

% 159 Pa. St. 303, 28 Atl. 249, Warren, Cases Corp. 653. 

* No. 32 of the Laws of Pennsylvania, Session of 1874 (p. 73), approved April 
29, 1874. The reader should note that this is a different Act from the Act, 
approved June 2, 1874, relating to “partnerships associations’’ which is dis- 
cussed at length in Chapter V of Book II (pp. 508-523). The Act approved 
April 29, 1874, might, perhaps, be described as “the regular Corporation Act.” 
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directed that a certificate stating certain facts should be prepared; 
that notice of the intention to apply for a charter should be inserted 
in two newspapers; that the certificate, with proof of publication of 


Reference is again made to Hampton v. Clinton, 65 N. J. L. 158, 46 Atl. 
650, stated at our p. 778. 

The decision in New York Cable Co. v. Mayor, etc., of New York, 104 N. Y. 
1,10 N. E. 332, stated at our pp. 779-781, settled the New York law. Inacon- 
demnation proceeding, or in an application for a certificate which, if granted, 
would place the petitioner in a position where it could exercise the right of emi- 
nent domain, the courts will consider whether conditions precedent to incorpora- 
tion have been complied with. Matter of Union E. R. R. Co. of Brooklyn, 112 
N. Y. 61, 19 N. E. 664, 2 L. R. A. 359; Peopl2 v. Public Service Commission, 
195 N. Y. 157, 88 N. E. 261. 

Railroad Co. v. Stroud, 132 N. C. 413, 43 S. E. 913. The statute provided 
that the articles of association should not be filed and recorded until there had 
been a defined subscription and payment of stock, and an affidavit made of 
such subscription and payment. From the face of the papers submitted by 
petitioner, it appeared that an insufficient amount had been subscribed and 
paid for. The court held that a condemnation proceeding could not be main- 
tained in the name of the alleged corporation. 

(In Railroad Company v. Lumber Company, 114 N. C. 690, 19 S. E. 646, the 
defence was that the corporation was not a bona fide railroad corporation, in 
that the purpose of forming it was simply to haul lumber for a particular manu- 
facturing company, and the court denied collateral attack. The railroad com- 
pany was, to use our terms, a de facto corporation of the first class.) 

In Ohio, it is well settled that, in a condemnation proceeding brought in 
the name of a corporation, it is necessary to prove that all conditions precedent 
to the formation of a corporation have been complied with, and also that all 
conditions precedent to the right of such corporation to exercise the power of 
eminent domain have been complied with. The Atlantic & Ohio Railroad Com- 
pany v. Sullivan, 5 Ohio St. 276; Atkinson v. Marietta &c. RR. Co., 15 Ohio St. 
21; Powers v. Hazelton &c. Ry. Co., 33 Ohio St. 429; Parkside Cemetery Ass’n v. 
Cleveland &c. Co., 93 Ohio St. 161, 112 N. E. 596; Chesapeake & Ohio Northern 
Railway Co. v. Barger, 10 Ohio App. 443, 446. 

In Braddock Boro.v. Penn Water Co., 189 Pa. St. 379, 42 Atl. 15, it was held 
that recording of the charter in the county where the chief operations were to 
be carried on was a condition precedent to incorporation, and that failure to 
record prevented the alleged corporation (a water works company) from having 
obtained an exclusive franchise. 

In Tulare Irrigation District v. Shepard, 185 U. S. 1, 22 Sup. Ct. 531, 46 
L. Ed. 773, our p. 705, the court said (p. 17): “The case of New York Cable 
Company v. Mayor . . . simply asserts the principle that the right of emi- 
nent domain cannot be exercised by a corporation de facto, and that the ques- 
tion of valid organization could be raised when such a corporation sought to 
condemn lands. That is one of the exceptions to the general rule in regard to 
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notice, should be presented to the governor who, if he found that the 
application conformed with the law, “shall approve thereof and 
endorse his approval thereon, and direct letters patent to issue in 


a corporation de facto. When a corporation seeks to divest title to private 
property and to take it for the purposes of its incorporation, it must then show 
that it is a corporation de jure, for the law has only given the right to take 
private property to that kind of a corporation.” 


The following cases have sometimes been cited as authorities for the proposi- 
tion that a de facto corporation may exercise the right of eminent domain, but 
we submit that an examination of the pertinent statutes and facts shows that 
in each case there was at least a corporation subject to forfeiture,—or, to use 
our terms, a de facto corporation of the first class. 

Vallejo, etc., R. R. Co. v. Reed Orchard Co., 169 Cal. 545, 147 Pac. 238, our p. 
710. A certificate of incorporation had been issued by the Secretary of State. 
The objection was that it should not have been issued because the name of the 
corporation resembled the name of another California corporation. But upon 
the issue of the certificate by the Secretary of State there was a corporation, 
and, if the certificate ought not to have been issued, that was only a cause for 
forfeiture. See the discussion of Westlake Park Investment Co. v. Jordan, 198 
Cal. 609, 246 Pac. 807, at our pp. 712-714. 

Holland v. The People, 30 Colo. 94, 69 Pac. 519. There had been compliance 
with the laws for the formation of corporations. The objection was that the 
corporation was acting in the interest of a foreign corporation. 

Connolly v. Woods, 13 Idaho, 591, 596, 92 Pac. 573, 575. There had been 
compliance with the laws for the formation of corporations. The objection 
was that the corporation was organized for a private purpose, without intent 
to serve the public. 

Aurora & Cincinnati R. R. Co. v. City of Lawrenceburgh, 56 Ind. 80, 87. 
There had been compliance with the laws for the formation of corporations. 
The objection was that the corporation intended to build only a part of its line. 

Jolifi v. Muncie Light Co., 181 Ind. 650, 105 N. E. 234. There had been 
compliance with the laws for the formation of corporations. The objection 
was that the corporation was a subsidiary corporation acting in combination 
with other corporations in pursuit of an unlawful monopolistic conspiracy in 
restraint of trade. 

Calor &c. Co. v. Franzell, 128 Ky. 715, 726, 109 S. W. 328, 330, 36 L. R. A. 
(N. S.) 456, 460. “When the corporation is organized as the statute requires, 
neither its purposes nor its validity can be inquired into collaterally.” 

New Central Coal Co. v. George’s Creek Coal & Iron Co., 37 Md. 537. A cor- 
poration had been formed by the passage and acceptance of a special Act. It 
was claimed that the incorporators sold their rights before any stock was sub- 
scribed, that this showed a fraudulent organization, and that therefore the 
present holders of the franchise should not be allowed to exercise the powers 
of the charter. The court said (p. 563): “If there has been a misuser or abuser 
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the usual form, incorporating the subscribers and their associates 
and successors into a body politic and corporate, in deed and in 
law, by the name chosen, and the said certificate shall be recorded 


of the franchises granted to the corporators, the State alone can take advantage 
of such acts, and that by a direct proceeding for the purpose.” 

Detroit, etc., R. Co. v. Campbell, 140 Mich. 384, 103 N. W. 856. Section 6223 of 
the Compiled Laws of Michigan, 1897, made it lawful for seven or more persons 
to organize themselves into a railroad corporation. It was provided that they 
should subscribe articles of association stating various facts, and that, when- 
ever a defined amount of stock had been subscribed and a defined percentage 
of the subscriptions had been paid in cash (and an affidavit to that effect had 
been made), “‘such articles of association shall be filed in the office of the secre- 
tary of state, and thereupon the persons who have subscribed such articles, 
etc., shall be a body corporate.”” It was not denied that the statute had in all 
respects been complied with, except that it was claimed that the termini stated 
in the articles of association were indefinite and the length of the line was not 
stated. The court said (p. 394): ‘We may pass the claim that the company 
was not legally incorporated by saying that the record shows a de facto corpo- 
ration, which is sufficient.” 

We should think that on the facts the articles of association were a sub- 
stantial compliance with the law, but, even if not, that the legislature did not 
intend that sach defects should be more than a cause of forfeiture. 

Power Co. v. Coughran, 27 S. D. 443, 131 N. W. 504. The statute provided 
for filing articles of incorporation with the Secretary of State. Upon the filing, 
the Secretary of State was authorized to issue a certificate “to the said corpo- 
ration . . . granting under the said incorporators, their associates, suc- 
cessors and assigns full power,” etc. The articles filed did not in all respects 
comply with the statute, but the Secretary of State had issued a certificate. 
The case is like Vallejo etc. R. R. Co. v. Reed Orchard Co., 169 Cal. 545, 147 
Pac. 238, given above in this note. 

Postal Tel. Cable Co. v. O. S. L. Ry. Co., 23 Utah, 474, 480, 65 Pac. 735, 737, 
90 Am. St. Rep. 705, 710. There had been compliance with the laws for the 
formation of corporations. The objection was that the corporation was not 
organized in good faith, since it was organized in the interest of another 
corporation. 

Dismal Swamp R. Co. v. Roper L. Co., 114 Va. 537, 77 S. E. 598. There had 
been compliance with the laws for the formation of corporations. ‘The objec- 
tion was that nearly all of the stock of the corporation was owned by a private 
business corporation, and that a proposed branch line would be chiefly bene- 
ficial to it. 


A number of the authorities discuss the kind of proceeding in which the 
question of the petitioner’s incorporation can properly be raised. See The 
State v. The Hudson Tunnel Railroad Company, 38 N. J. L. 17, stated at our 
p. 777; Niemeyer v. Little Rock Junction Railway, 43 Ark. 111; Schroeder v. 
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in the office of the secretary of the commonwealth. . . . The said 
original certificate, with all of its endorsements, shall then be re- 
corded in the office for the recording of deeds, in and for the county 
where the chief operations are to be carried on, and from thenceforth 
the subscribers thereto, and their associates and successors, shall be 
a corporation, for the purposes and upon the terms named in the 
said charter.” (Italics ours. Contrast the words of this statute 
with the words of the California statute mentioned at p. 721.) 

In October, 1890, a certificate of incorporation in proper form was 
presented to the governor. The name proposed for the corporation 
was “Hughes & Gawthrop Co.” The certificate was approved and 
letters patent were duly issued. All of the provisions of the law 
were complied with, excepting only the recording of the certificate 
in the county where the chief operations were to be carried on. The 
certificate was not there recorded until June, 1891. After October, 
1890, but before June, 1891, the plaintiff, without knowledge of the 
attempted incorporation, made the contract upon which he sued. 
Gawthrop negotiated the contract with the plaintiff, and (although 
the statement of facts is not explicit on this point) he apparently 
assumed to act, in so doing, for the “Hughes & Gawthrop Co.” 
After June, 1891, the plaintiff accepted a note for the debt, signed 
by the corporation. 

The court said that the acceptance of the note could not operate 
by way of election or estoppel to deprive the plaintiff of any rights 
he had, prior to the acceptance, against the associates. The asso- 
ciates were not injured by the acceptance of the note, and the note 
should be treated merely as additional security to the plaintiff. 

What rights, then, did the plaintiff have against the associates? 
Their counsel argued that they constituted a de facto corporation, 
and that therefore they could not be held individually liable upon 
the contract. 

But the court held that they were individually liable. It said 
(p. 306): “It is essential to the creation of a corporation under an 
enabling statute that all material provisions should be substan- 


Detroit &c. Ry. Co., 44 Mich. 387, 6 N. W. 872; Miller v. Prairie du Chien & 
McGregor Railway Company, 34 Wis. 533. 


In Roaring Springs Townsite Co. v. Paducah Telephone Co., 164 S. W. (Texas 
Civil Appeals) 50, the thought of the court is contra to our text. 


DE FACTO CORPORATIONS OF THE SECOND CLASS 789 


tially followed; and, exemption from personal liability being one 
of the chief characteristics distinguishing corporations from partner- 
ships and unincorporated joint stock companies, it follows that 
those who transact business upon the strength of an organization 
which is materially defective are individually liable, as partners, 
to those with whom they dealt. . . . It is plain even from a cur- 
sory reading of the act of April 29, 1874, P. L. 77, that recording of 
the certificate ‘in the office for the recording of deeds, in and for the 
county where the chief operations are to be carried on’ was intended 
to be made one of the conditions precedent to corporate existence. That 
was the last of successive steps required to be taken, and the right 
to begin the transaction of corporate business was made to depend 
upon the taking of that step. ‘From thenceforth,’ the act expressly 
declares, the subscribers and their associates and successors ‘shall 
be a corporation for the purposes and upon the terms named in the 
said charter.’ One of the purposes of the act being exemption from 
personal liability in the transaction of business, it is obviously ma- 
terial that the public should have notice, and notice by record was 
accordingly prescribed. Failure to record was failure to comply 
with one of the express conditions of incorporation, and conse- 
quently of exemption from liability.’’ (Italics ours.) 

The court further said that it might be conceded that, had plain- 
tiff dealt with defendants as a corporation, he would have been 
estopped from claiming against them in any other capacity even 
though they failed to record their charter (see Group 4 of the cases, 
our pp. 740-751). ‘‘But,” it said (p. 307), “‘it is not pretended that 
he had any knowledge of the existence of the charter; and there 
was certainly nothing, either in the name under which they did 
business or in their conduct, which should have put him upon in- 
quiry. In these circumstances he was amply justified in dealing 
with them as partners. It was through their default—not his— 
that they were so treated; and it would be manifest injustice that 
he should lose his admittedly honest claim.”’ 

A business is being carried on in the name of ‘‘Hughes & Gaw- 
throp Co.” That is a name which might well be the name of a cor- 
poration, but it is equally true that it is a name which might well 
be a partnership name. The plaintiff believed that it was a partner- 
ship name, and it could not be said that he was at fault in so doing. 
The decision is that, under such circumstances, he is entitled to 
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hold the persons doing business in that name to liability without 
limit, even though they believed that they were incorporated, and 
even though the business organization was a de facto corporation 
of the second class. 

We submit that this decision affords a sound precedent. 

It may be objected that, if the plaintiff thought that the asso- 
ciates were partners but the associates thought that they were 
members of a corporation, there was no meeting of minds and hence 
no contract. But the rights of the plaintiff were not dependent upon 
a meeting of minds. Liability was imposed upon the associates 
because they, in fact, carried on a business and this act occurred 
within the scope of that business. They supposed that they had 
been raised above liability by a grant of incorporation from the 
State. But they were mistaken. They had failed to do an act 
which the legislature intended should be a condition precedent 
to obtaining such grant; and they could not raise themselves above 
liability by pulling at their own boot-straps, even if they pulled 
hard. 

Here, we submit, is a case which shows that the liability of per- 
sons who are in fact carrying on a business, or causing it to be carried 
on, is not predicated upon their intent or bounded by their intent. 
See the discussion of this matter at pp. 691-700. 

The doctrine of Guckert v. Hacke was reaffirmed in New York 
Bank v. Crowell,” and was treated as settled law in Tonge v. Item 
Publishing Co.* It was followed by the Supreme Court of Wis- 
consin in Slocum v. Head. Some other authorities are noted in 
the margin.!” 


wT Ba. St. slonooeAtl. Ole. 

98 244 Pa. St. 417, 420, 91 Atl. 229, 230. 

9 105 Wis. 431, 81 N. W. 673, 50 L. R. A. 324. 

1 In Christian & Craft Grocery Co. v. Fruitdale Lumber Co., 121 Ala. 340, 
25 So. 566, there was, apparently, only a de facto corporation of the third class; 
but it may be noted that the court said (p. 343): “It is obviously competent 
and most material for the plaintiff to show that it did not deal with the defend- 
ants as a corporation but as individuals composing a partnership; and this 
though the partnership assumed and did business under a name [Fruitdale 
Lumber Co.] more appropriate to a corporation than to a partnership, and the 
plaintiff contracted with the defendants under that name.” 

In Field v. Cooks, 16 La. Ann. 153, there was, apparently, only a de facto 
corporation of the third class; but it may be noted that the reasoning of the 
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Suppose that in the conduct of the business carried on in the 
name of the Hughes & Gawthrop Co. (the alleged corporation in 
Guckert v. Hacke) a tort had been committed upon the plaintiff. 

The Supreme Court of Pennsylvania has said that in such case 
the plaintiff would without doubt have a right of action against the 
associates as partners.'* 

In Vredenburg v. Behan and in Bonfils v. Hayes * there was 
only a de facto corporation of the third class, but some of the reason- 
ing in those cases seems to us to be applicable even if there is a de 
facto corporation of the second class. In Vredenburg v. Behan the 
court said (p. 635): “It is a principle of law that can not be success- 
fully controverted, that where persons sought to be made liable 
for their acts, imprudence or negligence, seek to escape such lia- 
bility, by pleading some privilege or immunity, in derogation of 
common right, they must clearly establish the existence of the 
same, and bring themselves strictly within the provisions of the law 
on which they rest such claim. For instance, in this case, when the 
defendants, sued as individuals, seek to shelter themselves under 
the protection of corporate rights and privileges, and by virtue 
thereof claim exemption from personal responsibility, and the party 
against whom such immunity is invoked, denies its existence, the 
court is forced to consider the issue thus presented, and inquire into 
the legality of the charter under which the claim is asserted, and see 
whether their pretensions are well founded and supported by law 
or not.” 


court was that where associates assumed to be, but were not, incorporated 
under the name of the Bone Black Company, and a contract was made in that 
name with the plaintiff, the associates were liable to the plaintiff, unless it 
could be shown that the dealings were on a corporate basis. And in Louisiana 
Nat. Bank v. Henderson, 116 La. 413, 40 So. 779, the plaintiff claimed that 
the associates had not complied with the provisions of the corporation law 
and the court said that the defendants must plead and prove “the legal ex- 
istence of the alleged corporation, or that plaintiff is estopped to deny the 
corporate existence.” 

In Johnson v. Okerstrom, 70 Minn. 303, 73 N. W. 147, the court, after holding 
that there was a de facto corporation, proceeded to deal with “the further ques- 
tion whether the plaintiffs knew that the defendants were a corporation and 
dealt with and accepted the notes of the corporation.” (Italics ours.) 

101 Tonge v. Item Publishing Co., 244 Pa. St. 417, 420, 91 Atl. 229, 230, 

102 33 La. Ann. 627. 

103 70 Colo. 336, 201 Pac. 677. 
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In Bonfils v. Hayes, the court said (p. 340): “Something is said 
that the corporate capacity can not be questioned collaterally. We 
know of no principle which forbids such question in a case like the 
present. A woman sues three men for a tort. They answer that 
they were acting for a corporation. Is it possible that she may not 
put them on proof that there was such a corporation in existence 
at the time of the tort? ”’ 

On the other hand, there is language in Lamming v. Galusha 
which lends some support to the contention that such a plaintiff 
could recover only in a proceeding running, in form, against the 
alleged corporation. In that case, there had been proceedings to 
incorporate the Rochester and Lake Ontario Railway Company 
under the provisions of the Rapid Transit Act of 1875. There had 
been perfect compliance with nearly all the provisions of the Act. 
But by section 5 it was provided that the commissioners should 
“decide upon the plans for its construction,’ and the objection 
made was that the plans adopted had not been filed so that the 
public might have access to them. The court held that there was 
at least a de facto corporation, and that the directors could not be 
sued for an alleged tortious act done in the name of the corporation. 

In this case it would seem that the defect, if any, was not more 
than a cause of forfeiture, and therefore that there was at least a 
de facto corporation of the first class. But it is to be noted that in 
one part of its opinion (p. 252) the court said that the directors 
would be protected even if it were assumed that a condition prece- 
dent to incorporation had not been complied with. 


Looking back over the authorities in the ten groups of cases, we 
submit that it has been demonstrated that the statement that col- 
lateral attack will never be permitted upon the legal existence of a 
de facto corporation of the second class (1) can not be justified by 
sound legal reasoning, and (2) is not a reliable guide as to what the 
law is. 

In the bulk of the cases that have arisen where there have been 
dealings on a corporate basis (the first, second, third and fourth 
groups), or where the question is as to protecting grantees from the 


481 Hun (N. Y.), 247, 30 N. Y. S. 767, affirmed without opinion in 151 
N. Y. 648, 45 N. E. 1132. 
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alleged corporation (the fifth group), or where the defendant is 
charged with a crime or a tort (the sixth and seventh groups), col- 
lateral attack has been denied. But it is not true even in these 
groups that it has always been denied. 

And when there have been no dealings on a corporate basis and 
when the denial of collateral attack would be to the detriment of 
an innocent person, then collateral attack ought not to be denied 
and, by at least the weight of authority, it is not denied. This is 
true in the cases involving subscriptions to stock of a corporation 
to be formed (eighth group), the exercise of the right of eminent 
domain (ninth group) and the liability of the associates where there 
have been no dealings on a corporate basis (tenth group). 

Courts do all that they properly can to sustain attempts to in- 
corporate. If they properly can, they will hold that there has been 
substantial compliance with the provisions of the statute (pp. 719, 
720), or that the provision not complied with was merely directory 
(pp. 720, 721), or that the defect is only a cause of forfeiture 
(pp. 721-726). 

But it remains true that it is for the legislature, and for the legis- 
lature alone, to create corporations; and that it is for the legislature, 
and for the legislature alone, to decide as to what acts shall be con- 
ditions precedent to incorporation. We believe that no court would 
think of denying either of these propositions. 

Courts incline, and properly incline, to construe provisions as 
conditions subsequent rather than as conditions precedent. If a 
court feels justified in concluding that a provision is a condition 
subsequent (and that it is not self-executing), then there is a cor- 
poration good against all but the State. But if the court feels 
bound to conclude that there has not been even substantial compli- 
ance with a mandatory provision which the legislature intended 
should be a condition precedent to the creation of a corporation, 
then the court can not, without stultifying itself, say that neverthe- 
less the consequences shall be just the same as though it had been 
justified in concluding that the provision was a condition subsequent 
(and that it was not self-executing). 

Wherever there has been a failure to make even substantial com- 
pliance with a mandatory provision which the legislature intended 
should be a condition precedent to the creation of a corporation, 
there is only an alleged corporation. It then becomes a question to 
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be determined by a sound exercise of judgment whether the public 
policy against unauthorized corporate action is, or is not, out- 
weighed by other considerations. 

We have seen (pp. 731, 732) that the definition of a de facto 
corporation of the second class arose, in part at least, from confusing 
such an organization with a corporation subject to forfeiture,— 
which most (but not all) courts call a de facto corporation, and which 
we have called a de facto corporation of the first class. Whenever, 
therefore, a court says that a de facto corporation is good against 
all but the State, it is necessary to examine the pertinent statutes 
and facts to see whether the court was deciding anything more than 
that a corporation subject to forfeiture is good against all but the 
State. A luminous illustration of the importance of making such 
examination is afforded by the eminent domain cases. 

Happily, this topic in the law (de facto corporations of the second 
class) is of diminishing importance. The trouble has arisen chiefly 
from the form of many of the older statutes, which provided that 
a principal organization paper should be drawn up containing such 
and such statements and that it should be filed or recorded in speci- 
fied public offices. The whole responsibility for the correctness of 
the proceedings was cast upon those who attempted to incorporate, 
and under such statutes there were bound to arise questions as to 
whether some failure to follow the statutory path was so serious 
as to amount to a failure to make even substantial compliance with 
a condition precedent. But the tendency today is strongly toward 
a form of statute under which it becomes the duty of some public 
officer to pass upon the sufficiency of the papers in the first instance, 
and which requires the papers to be filed only in a single public office. 
Under such a statute, if the papers are approved and filed there is 
a corporation, and any failure to follow the statutory path is a 
cause of forfeiture only. Under such a statute no question can arise 
as to de facto corporations of the second class. It is to be hoped, 
and it would seem not unduly optimistic to expect, that in the not 
distant future all jurisdictions will have statutes in such form. 


Before closing this chapter, a word should be said as to statutes 
which expressly forbid collateral attack on incorporation. The 
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California statute may be taken as an illustration. Section 358 
of the Civil Code provides: “The due incorporation of any com- 
pany claiming in good faith to be a corporation under this part, 
and doing business as such, or its right to exercise corporate powers, 
shall not be inquired into collaterally in any private suit to which 
such de facto corporation may be a party; but such inquiry may 
be had at the suit of the state on information of the attorney- 
general.” There are similar statutes in a considerable number of 
the states.” 

Under such a statute it becomes the duty of the court to deny 
collateral attack in any case within the scope of the statute. But 
the question of construction remains as to the scope which the legis- 
lature intended that the statute should have, and we do not think 
that these statutes have been drawn so that they contribute very 
much to the clarification of the law. See Rogers v. Toccoa Power 
Co.,!° Shutter Bar Co. v. Zimmerman, and Davis v. Stevens.’ 


105 See Arizona, Civil Code, 1913, § 2113; Arkansas, Act 250, 1927, § 50 
(Acts of 1927, p. 889); Delaware, Revised Code, 1915, § 1982; Georgia, Code, 
1926, § 2226; Idaho, Compiled Statutes, 1919, § 4755; Iowa, Code, 1924, § 8401; 
Kentucky, Statutes (Carroll), 1922, § 566; Louisiana, see the statutes stated in 
Bond & Braswell v. Scott Lumber Co., 128 La. 818, 55 So. 468, in note 43 at 
p. 751; Mississippi, Code (Hemingway), 1927, § 4491; Montana, Revised Codes, 
1921, § 5998; Nebraska, Compiled Statutes, 1922, § 478; Nevada, Revised 
Laws, 1912, § 1154; North Dakota, Compiled Laws, 1913, § 4496; Oklahoma, 
Compiled Statutes, 1921, § 5293; South Carolina, Code of Laws, 1922, § 4306;. 
South Dakota, Revised Code, 1919, § 239; Tennessee, Code (Shannon), 1917, 
§ 2064; Texas, Revised Civil Statutes (Vernon), 1925, Art. 1317; Virginia, 
General Laws, 1923, § 3806. 

106 161 Ga. 524, 131 S. E. 517, 44 A. L. R. 534, in note 94 at p. 782. 

107 110 Md. 313, 73 Atl. 19, our p. 766. 

108 104 Fed. 235, 238, Warren, Cases Corp. 628. 


CHAPTER IV 
DE FACTO CORPORATIONS OF THE THIRD CLASS 


As already stated in the Preliminary Chapter (p. 690), we use 
the expression ‘‘de facto corporation of the third class” to cover all 
cases of alleged corporations which do not fall within the definition 
of “de facto corporation” in the Pickett case, or within that def- 
inition as amplified by the court of the particular jurisdiction. 

We desire not to slur over the facts that there is no uniformity of 
usage on this matter, and that there are numerous cases where 
collateral attack has been permitted on what we should call a de 
facto corporation of the third class in which the courts have said 
that there was no corporation either de jure or de facto. It seems 
to us that courts frequently use language which implies that to ask 
whether there is a de facto corporation and to ask whether collateral 
attack will be denied is to ask the same question in two different 
forms,—that, if collateral attack is permitted, such result is equiva- 
lent to a declaration that there is no de facto corporation. 

But such treatment of the matter tends to reasoning in a circle. 
Now if unincorporated associates have assumed to be incorpo- 
rated, their assumption of the corporate franchise is a fact, no 
matter what the circumstances were under which the assumption 
was made. Such assumption is, for example, just as much of a fact 
where the associates have complied with the provisions of a statute 
which is declared to be unconstitutional, as it is where they have 
failed to comply with some provisions of a statute which is consti- 
tutional. : 

It seems to us that it is a proper use of language to say that, in 
every case where unincorporated associates have assumed to be in- 
corporated, there is some sort of a de facto corporation. And the 
use of the expression in this broad sense is by no means novel. 
While it is true that in the cases the term is frequently used in a 
more restricted sense, it is also true that it is frequently used in 
some such broad sense. 

But the circumstances under which the unwarranted assumption 


of incorporation is made are important. If the circumstances do 
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not satisfy the definition of a de facto corporation of the second 
class, wider scope may be given to collateral attack. 

That is the only general statement that can safely be made, for 
in some of the groups of cases the courts go so far in denying col- 
lateral attack that it will rarely make any difference, in those groups, 
whether the de facto corporation is of the second class or the third 
class. 

We will consider the same ten groups of cases as were considered 
in the preceding chapter. 


Group 1. Where there has been, in form, a contract between an 
outsider and the alleged corporation; the outsider brings a suit for 
breach of such contract in which the alleged corporation is named 
as the defendant; and the associates seek to defend on the ground 
that there was no such corporation at the time the contract was 
made. 

The courts go far in denying collateral attack by the associates 
themselves against the outsider. Some of the authorities are noted 
in the margin.' We shall see, in Group 3, that the courts go far in 


' McDonnell vy. Alabama Gold Life Insurance Co., 85 Ala. 401, 5 So. 120 
(creditors may hold associates to such liability as they would have incurred 
if there had been a corporation; the associates may not assail the constitu- 
tionality of the Act under which they organized); Chas. Ehrlich & Co. v. J. 
Ellis Slater Co., 183 Cal. 709, 712, 192 Pac. 526, 527 (one ground of decision 
was: “It allowed itself to be held out as a corporation and this is sufficient 
to estop it to deny the legality of its organization”); Council v. Brown, 151 
Ga. 564, 568, 107 S. E. 867, 869 (a statute purported to create a corporation 
to exist for thirty years; the court was of opinion that the statute was uncon- 
stitutional; a receiver of the alleged corporation was allowed to sue the direct- 
ors on account of acts done after the thirty-year period had expired; ‘‘The 
directors of such organization are estopped from denying its corporate existence 
relatively to those whe dealt with the bank believing that it was such”); 
McCarthy v. Lavasche, 89 Ill. 270, 31 Am. Rep. 83 (where persons become 
stockholders of a corporation under a charter, repugnant to the organic 
law, which makes them liable for double the amount of their stock, this will 
operate as an agreement by each to become liable to creditors of the corpora- 
tion according to the terms of the charter, and they can not escape individual 
liability because of the unconstitutionality of the charter); Dugan v. Inter- 
national Association of Bridge & Structural Iron Workers, 202 Ill. App. 308 
(a voluntary association consisting of local unions throughout the United 
States, but which bears a name which implies a corporation and has an or- 
ganization consisting of a president, first vice president, board of directors, 
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denying collateral attack even in the converse case where the out- 
sider is defendant, rather than plaintiff. It is safe to say that the 
courts will go at least as far in denying collateral attack in Group 1 
as they will in Group 3; and it may be that they will go farther. 
But the courts go so far in Group 3 that there is not much room 
for going farther in Group 1. 


Before passing to Group 2, we call attention to United States Ex- 
press Co. v. Bedbury,? Miller v. Coal Co.,’ and Frawley v. Tenafly 
Transportation Company.* These cases raise some questions with 


secretary and treasurer, a constitution and by-laws and a common seal, is es- 
topped from denying its corporate existence); Shadford v. Detroit, etc., Railway, 
130 Mich. 300, 89 N. W. 960 (a street-railway company formed by the con- 
solidation of other street-railway companies can not, when sued upon a judg- 
ment obtained against one of the consolidating companies, maintain that 
the consolidation was illegal and void because not authorized by the street- 
railway statute); Perine v. Grand Lodge of Ancient Order United Workmen, 
48 Minn. 82, 88, 50 N. W. 1022, 1023 (“The defendant held itself out, and 
assumed to do the business in hand, as an association or organization under 
the name by which it is sued, and hence, so far as plaintiff’s right of recovery 
is concerned, it is wholly immaterial whether it was a corporation de jure, a 
corporation de facto, or a mere voluntary association’’); Gardner v. Minneapolis 
& St. Louis Ry. Co., 73 Minn. 517, 76 N. W. 282 (having accepted the benefits 
of an Act, by organizing, issuing stock and doing business as a corporation 
under it, the stockholders are estopped from asserting the unconstitutionality 
of the Act). See also State v. Superior Court, 135 Wash. 315, 237 Pac. 722 
(after contract made, corporation’s name was stricken from records by Secre- 
tary of State; but it could be reinstated). 

But there is some limit, even in this group of cases, to the doctrine that 
collateral attack will be denied. 

In Houston vy. Utah Lake &c. Co., 55 Utah, 393, 187 Pac. 174, the charter 
was forfeited for failure to pay taxes. Thereafter there were, in form, sales of 
property by the plaintiffs to the corporation and issues by it of notes secured 
by mortgage in payment. The plaintiffs were not allowed to foreclose the 
mortgages. (The property which they had assumed to sell was in the hands 
of a receiver and the court said they were entitled to take that back.) In 
Park Co. v. Gibson, 268 Mo. 394, 188 S. W. 179, where there was an unsuc- 
cessful attempt to form a corporation, and the duration of such a corporation 
if formed would have been twenty years, it was held that a judgment against 
the alleged corporation obtained after twenty years had expired was void, 
and that a purchaser at an execution sale thereunder took nothing. 

2 34 Tl. 459. 

*31 W. Va. 836, 8S. E. 600, 13 Am. St. Rep. 903. 

495 N. J. L. 405, 113 Atl. 242, our p. 722. 
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respect to suits which are so similar to the questions raised by the 
first group of cases that they are here considered. 

In United States Express Co. v. Bedbury, there was a proceeding 
by garnishment running, in form, against the United States Express 
Company. Service was made in the manner provided by statute for 
service on a corporation. Judgment was entered by default. Later, 
“the express company entered a motion to set aside and vacate 
the judgment and permit an answer to be filed” (p. 461). The 
lower court refused to open the default. In the upper court, one 
of the grounds relied upon by the plaintiff in error was that there 
was nothing in the record to show that the plaintiff in error was a 
corporation, and that, if it were not, there had been no proper 
service. 

But the court said that there had been an appearance in the 
name of the “‘ United States Express Company,” that such a name 
imports a corporation, and (p. 467) that it seemed to comport with 
reason, that when an association of persons assume a name, which 
implies a corporate body, and exercise corporate powers, they should 
not be heard to deny that they are a corporation,—that when they 
do act and contract they are estopped from denying their corporate 
liability. 

This case does not decide that, when persons do business under 
such a name as the United States Express Company, a plaintiff 
with whom there have been no dealings on a corporate basis may 
maintain a suit running against the United States Express Com- 
pany, as though such company were a corporation. The point 
presented for decision was a different point. After the service 
had been made, there had been an appearance, and the court 
thought that such appearance purported to be an appearance by a 
corporation. The decision is that, if there is an appearance which 
purports to be an appearance by a corporation, the associates there- 
after can not show that there was no such corporation. 

There is a clear difference between doing business under such a 
name as the United States Express Company, and entering an 
appearance in such a name. Many joint stock-companies or asso- 
ciations have such names, and we know that, in fact, the United 
States Express Company was a New York joint-stock association 
(p. 470). The name is, in legal effect, a convenient description of 
the unincorporated associates. It is lawful to do business in such 
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a name, and to make contracts in such a name, which contracts 
are the contracts of the associates. But the law does not (apart 
from statute) permit unincorporated associates to be designated 
as parties to legal proceedings by merely describing them by the 
name under which they do business. Such a name as United States 
Express Company, if used to describe a party to a legal proceeding, 
does import a corporation. If, then, the associates have caused 
an appearance to be made in such a name, it ought to follow that 
they can not thereafter show in that litigation that there was no 
such corporation.° 


In Miller v. Coal Co.,° a corporation was duly formed, but for a 
limited period. After this period had expired, the conduct of the 
business in its name was continued by the associates. In the con- 
duct of the business, a tort was committed which resulted in the 
death of the plaintiff’s intestate, who had been an employee. The 
court said that the plaintiff was entitled to maintain a suit against 
the de facto corporation. 

In this case, the plaintiff’s intestate had been an employee, and 
therefore there was a basis for holding that there had been, through 
the contract of employment, dealings on the corporate basis. But 
it is to be noted that some of the reasoning of the court would tend 
to show that the court would have sustained the action, even if 
the plaintifi’s intestate had not entered into any dealings on the 
corporate basis. 

It said (pp. 837, 841): “The important question to be determined 
in this case is, whether or not a duly incorporated and organized 
corporation, which continues its corporate business in its corporate 
name after the time fixed by its charter for its duration has expired, 
can be sued and made liable as a corporation de facto for a tort 
committed by it after the limit fixed by its charter had expired. . . 

A private business corporation acting and carrying on its corporate 
business in its corporate name, after its legal existence has ended 
by the expiration of its charter, must be held to be a corporation de 


5 See also Burke v. Barnum & Bailey, 40 R. I. 71, 78, 99 Atl. 1027, 1029 
(“In addition to the estoppel by the recital in the bond, the defendant has 
appeared and pleaded in its corporate character. It could not thereafter 
deny its corporate character’), 

531 W. Va. 836, 8 S. E. 600, 13 Am. St. Rep. 903, 
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facto;and . . . assuch, so long as it in fact so carries on its busi- 
ness and contracts or incurs liabilities with or to third persons deal- 
ing with it as such de facto corporation, it may sue and be sued at 
law either in actions ex contractu or ex delicto, and it can not defeat 
such action by alleging that its charter had expired, before the 
cause of action arose. Its directors and stockholders by failing to 
wind up its business, when the charter expires, as it is their duty 
to do under our statute, can not relieve the corporation from lia- 
bility for acts done in its name and during its actual existence as a 
de facto corporation. In order to relieve it from liability the corpo- 
ration must have ceased to exist both in law and in fact. And con- 
sequently, when it is sued as a corporation, a plea averring simply, 
that it has ceased to exist in law or as a legal corporation, will be 
insufficient, but it must aver also, that it had ceased to exist in fact, 
at the time the alleged cause of action arose.” 


The facts of Frawley v. Tenafly Transportation Co.’ have been 
stated at pp. 722,723. At the time the tort was committed, the 
associates claimed that they were incorporated, and shortly after- 
ward they did become incorporated, de jure. The plaintiffs were 
allowed to recover against the de jure corporation. 

We have in our previous discussion of this case, stated our reasons 
for believing that this result can not be supported on the ground 
that the subsequent incorporation had a retroactive effect. The 
Tenafly Transportation Co. was only a de facto corporation of the 
third class at the time the tort was committed, and the subsequent 
incorporation did not alter that fact. 

It seems to us that the plaintiffs had two remedies (in addition 
to their remedy against the chauffeur or chauffeurs who were negli- 
gent): (1) they might have maintained an action against the un- 
incorporated associates (see note 95 at p. 838), and satisfied their 
judgments out of any of the assets of the associates, including their 
shares of stock in the de jure corporation; or (2) they might have 
maintained an action running in form against the alleged corpora- 
tion, and satisfied their judgments out of any of the property of 
the unincorporated associates which those associates had treated as 
the property of the alleged corporation, unless the rights of third 
persons had intervened. 

795.N. J. L. 405, 113 Atl. 242. 
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Their right to this second remedy would not be lost because the 
associates thereafter became incorporated under the same name 
as that of the alleged corporation. 

But in the Frawley case, the trouble is that in the trial below the 
name of ‘Tenafly Transportation Co.” was used to indicate the 
de jure corporation of that name which had been duly created after 
the tort was committed. The judge allowed the jury to bring in 
verdicts against it, and the jury brought such verdicts in. 

We do not see how a judgment can be entered against a corpora- 
tion for a tort committed before it was created by the legislature, 
unless liabilities incurred by promoters or incorporators are visited 
upon the corporation. 

On this matter, there are some older authorities indicating that 
the corporation may be so bound, but the more recent authorities 
seem to have established that a corporation comes into existence 
free of pre-natal liabilities. Liabilities of the persons who pro- 
moted or organized it do not become its liabilities. 

The interests of all persons who have become, or may become, 
shareholders or creditors of the corporation must be considered. 
Persons who buy its stock or who extend credit to it must take the 
risk that, after its formation, its capital may have been, or may be, 
depleted by losses sustained in the conduct of its business; but they 
are not exposed to the risk that its assets shall be depleted by satis- 
fying liabilities which were incurred not by it, but by those who 
promoted or organized it. (Under what circumstances a corpora- 
tion may, by reason of facts which occur after it has been created, 
become liable by novation in place of the promoters is a separable 
question.®) 

A corporation cannot, apart from statute, be held on a liability 
which arose before the corporation was created. Therefore, in the 
Frawley case, we come back to the question as to the date when the 
de jure corporation, against which the judgments were recovered, 
was created. 

® See Moore & Handley Hardware Co. v. Towers Hardware Co., 87 Ala. 206, 
210, 6 So, 41, 43, 13 Am. St. Rep. 23, 25, Warren, Cases Corp. 140; Stewart 
v. Mynait, 135 Ga. 637, 642, 70 S. E. 325, 327 (accident Sept. 22; corporate 
existence began October 8; trial court right in directing a verdict for the cor- 
poration); Pennell v. Lothrop, 191 Mass. 357, 77 N. E. 842, Warren, Cases 


Corp. 183; Munson v. Syracuse R. R. Co., 103 N. Y. 58, 8 N. E. 355. 
9 See 34 Harv. L. Rev., pp. 288-292. 
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The legislature in the pertinent statute had directed that a cer- 
tain paper should be filed in a specified office, and had declared 
that “from the date of such filing,” the associates, their successors 
and assigns should constitute a body corporate. The filing did not 
occur until after the accident. We are therefore unable to see how 
the majority (the court divided six to four) was justified in sus- 
taining judgments against the de jure corporation. 


Group 2. Where one of the associates seeks to show as against 
his fellow associates that there was no corporation. 

The courts go far in denying collateral attack in this group of 
cases. Some of the authorities are cited in the margin.” 


Group 3. This group of cases is in two parts: 

a. Where there has been, in form, a contract between an out- 
sider and the alleged corporation; suit for breach of such contract 
is brought in the name of the alleged corporation against the out- 


10 See Consolidated Textile Corporation v. Exposition Cotton M ills, 158 Ga. 
747, 124 S. E. 707 (invalid renewal of charter); Orr v. McLeay, 6 Ga. App. 
417, 65 S. E. 164; Evansville &c. R. R. Co. v. The City of Evansville, 15 Ind. 
395, 416 (where there is an alleged existing corporation, and there is a sub- 
scription to its stock, the subscriber can not defend on the ground that the 
law under which the alleged corporation was formed was unconstitutional) ; 
Burbank v. Farnham, 220 Mass. 514, 108 N. E. 492 (no charter obtained; a 
person who had paid for stock could not rescind and recover against the other 
associates); Montoya v. Hubbell, 28 N. M. 250, 257, 210 Pac. 227, 230; Wilson 
v. Brown, 107 Misc. (N. Y.) 167, 175 N. Y. S. 688 (charter expired, conduct 
of business continued, trustee in bankruptcy may sue directors for misman- 
agement); Thompson Optical Institute v. Thompson, 119 Or. 252, 260, 237 
Pac. 965, 968 (after being the guiding hand and the chief organizer of the 
corporation, the defendant can not challenge the proper organization of the 
corporation; court did not pause to consider how serious the alleged defects 
were); Weinman v. Wilkinsburg, etc., Ry. Co., 118 Pa. St. 192, 12 Atl. 288 (a 
defendant who participated in the organization and acted as director can not 
set up the unconstitutionality of the statute under which the alleged corporation 
was organized as a defence to the payment of his stock subscription); Ivy Press 
v. McKechnie, 88 Wash. 643, 649, 153 Pac. 1067, 1069 (dictum that, assuming 
a corporation was fraudulently formed for an illegal purpose, and assuming 
that that made the shareholders liable as partners on contracts made in the 
name of the corporation, nevertheless one shareholder is in pari delicto with 
the other partners, and therefore may not recover against them on a contract 
made in the name of the corporation). 
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sider; and he seeks to defend on the ground that there was no such 
corporation at the time the contract was made. 

Henriques v. Dutch West India Company.'' An action was 
brought in the Common Pleas by the Dutch West India Company 
against Van Moyses, to recover for money lent. Henriques and 
others entered into a recognisance as bail for Van Moyses. At the 
trial of this action the proper instruments were introduced in evi- 
dence showing that the Dutch West India Company had been 
effectually created a corporation in Holland. (This statement is 
made at p. 1535 of the report, in a note by the reporter.) Judgment 
was recovered by the Dutch West India Company against Van 
Moyses. 

Subsequently the Dutch West India Company brought a scire 
facias against Henriques and the others upon their recognisance, 
and obtained judgment. The plaintiffs in error brought a writ 
of error upon this judgment, which was heard by the House of 
Lords. 

It was there argued by counsel for the plaintiffs in error that the 
recognisance was void in law, “for that the law of England does not 
take notice of any foreign corporation, nor can any foreign corpo- 
ration in their corporate name and capacity maintain any action 
at common law in this kingdom,” and they further argued “‘that 
if any such recognisance could be acknowledged to this pretended 
company, yet no suit could be upon it here, without setting out the 
proper names of the persons concerned, who make the company, 
and how constituted or privileged, and alleging the recognisance 
to be entered into by them per nomen of such a company.”’ 

To this counsel for the defendants in error answered: “The plain- 
tiffs were estopped by their recognisance, to say there was no such 
company. And where an action is brought by a corporation, they 
need not shew how they were incorporated; for if the name is proper 
for a corporation, they need not shew how they were incorporated, 
because the name argues a corporation; but upon the general issue 
pleaded by the defendant the plaintiffs must prove they are a corpo- 
ration.” 

The House of Lords affirmed the judgment. But the report con- 
tains no statement of reasons announced by the House of Lords 
for so doing. 

112 Ld. Raym. 1532. 
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In the court of first instance, in the action against Van Moyses, 
evidence had been required that the company was a corporation. 
Judgment had been given for that corporation, and such judgment 
was binding upon Van Moyses and also upon those who, by be- 
coming bail, were in privity with him. No appeal from that judg- 
ment had been taken. The proceeding by scire facias was supple- 
mentary to that judgment, and such judgment was conclusive if 
the court of first instance had jurisdiction to make it. 

All that was necessary for the decision in the House of Lords was 
that the court did have jurisdiction to make it,—that the courts of 
England were open to suit by foreign corporations. It is this propo- 
sition that the case has been taken as establishing, and, as so under- 
stood, it was the root authority for the doctrine prevailing in this 
country that a corporation created in one jurisdiction may by 
comity sue in the courts of another jurisdiction, wnless the legisla- 
ture of such other jurisdiction has shown an intent to prohibit such 
suits. : 

If this were the basis on which the House of Lords affirmed the 
judgment, it did not reach the question whether, if the law had 
been otherwise and a foreign corporation, at least as a general 
rule, could mot sue, there would nevertheless be an exception to 
such general rule under some circumstances on some principle 
of estoppel. The House of Lords laid down no doctrine as to the 
effect of the use of a name which is “proper for a corporation.” 
The statements noted above with regard to estoppel were not part of 
an opinion by a court; they were part of an argument by counsel. 

But this case has often been understood as establishing the doc- 
trine that wherever the defendant has made a contract, and a 
name ‘‘proper for a corporation”’ has been used in describing the 
opposite party or parties to the contract, the defendant is estopped 
to show that he did not contract with a corporation of that 
name. 

We do not believe that any such doctrine is justified. “Dutch 
West India Company” is, indeed, a name proper for a corporation, 
but it is equally true that it is a name proper for an unincorporated 
body of men. Some (although not most) ordinary partnerships 
have such a name. Practically all joint-stock companies have such 
a name. There have been thousands of unincorporated business 
organizations with such a name. 
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The use of such a name seems to us not to make even a prima 
facie case of a claim of incorporation,—such a name is, according 
to the usages of business men, consistent with either an incor- 
porated or an unincorporated body of men. 

In Williams v. Bank of Michigan,!* Chancellor Walworth said 
(p. 542): “It is well known, however, that there are and have been 
many joint stock, and even banking companies which are mere 
partnerships, as to every person except their own stockholders, 
they never having been legally incorporated. Whatever name such 
a company may assume and use, in the transaction of its business, 
it is a partnership, and not a corporate designation; and every suit, 
upon a contract with the company, must be brought in the names 
of the several persons composing the firm. A contract made with 
the company by that name, is neither an admission or amy evidence 
whatever that it is entitled to sue by that name as a corporation 
aggregate; and the fact that the party making the contract has 
once acted as president, or other officer of the company, is not evi- 
dence that it was ever incorporated.” (Italics ours.) 

Chancellor Walworth’s decision that a name “proper for a corpo- 
ration” (because it includes, say, the word “company” or the 
word “bank”’) is no evidence whatever that the defendant was as- 
suming to contract with a corporation of that name is supported 
by a considerable body of authority. ! 


127 Wend. (N. Y.) 539. 

‘8 Clark v. Jones & Brother, 87 Ala. 474, 481, 6 So. 362, 363 (as the name 
“Wetumpka Lumber Company” may fairly import either a corporation, an 
unincorporated association, or a partnership, no presumption arises from the 
mere name that the company is either the one or the other); Harris v. Ashdown 
Potato Curing Assn., 171 Ark. 399, 408, 284 S. W. 755, 759 (“Ashdown Potato 
Curing Association” may just as well be the name of a joint-stock company 
as of a corporation); Hargrave v. The Bank of Illinois, 1 Ill. 122 (an endorse- 
ment to the “Bank of Illinois” was not an admission that the indorsement 
was to a corporation of that name); American Insurance Co. v. McClelland, 
184 Ill. App. 381, 385 (a note was made payable to the American Insurance 
Company, of Newark, N. J., and the court said that there was nothing in the 
note referring to or intimating that appellant was a corporation, and that the 
word company was equally applicable to a partnership); NV. Y., etc., Bank v. 
Crowell, 177 Pa. St. 313, 322, 35 Atl. 613, 614 (“There is no merit in the con- 
tention that the name of Crowell & Class Cold Storage Company, and the form 
in which the note is signed, etc., were sufficient to put the plaintiff bank upon 
inquiry. . . . Such business names are perhaps as commonly used at present 
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But there is a real conflict in the authorities on this point. In 
Ingle System Co. v. Norris & Hall, the defendants had made a 
note payable to the “‘Ingle System Company”’; the defendants 
pleaded that there was no such corporation; and no proof was intro- 
duced to show that there was such a corporation, other than the 
introduction of the note in question. 

The court held that the suit could be maintained. It said 
(pp. 475-6): “‘The form of name which would be assumed to be a 
corporation is said to imply that it is a corporation, and the mere 
introduction of the obligation as evidence will make out a prima 
facie case that the contract is with a corporation. [Authorities.] 
In these cases such names as the following were held to imply a cor- 
poration: ‘ Missouri City Savings Bank’; ‘Muskegon Manufacturing 
Company’; ‘Davis & Sanford Company’; ‘ Bennington Iron Com- 
pany’. 

“The name ‘Ingle System Company’ does not indicate that it 
is a firm of individuals. While it is not a conclusive fact, yet it may 
be fairly assumed as a presumption from the name of the com- 
pany that it is a corporation, especially at this time, when corpo- 
rations form so large a part of the concerns engaged in business, 
and especially among those doing an interstate business, as it ap- 
pears this concern is doing.” 


by unincorporated associations, partnerships and individuals as by corpora- 
tions’”’); Tonge v. Item Publishing Co., 244 Pa. St. 417, 422, 91 Atl. 229, 231 
(“The mere fact that it is called a company, is not conclusive, as it was quite 
possible for a partnership to do business under the name company”’); Hol- 
loway v. Memphis, etc., R. R. Co., 23 Tex. 465, 468, 76 Am. Dec. 68, 70 (“The 
mere fact, that in a contract with the company, the defendant has designated 
it by a name, which is appropriate to a corporate body, does not admit its 
corporate legal existence, unless it be distinctly stated in the contract, that 
the company is an incorporated company); Ogden P. & P. Co. v. Wyatt, 59 
Utah, 481, 485, 204 Pac. 978, 979, 22 A. L. R. 359, 361 (‘‘Whether defendants 
did business as ‘Regent Street Market’ or as ‘Regent Street Market Com- 
pany,’ as I view the case, had no tendency whatever to determine the vital 
question as to whether defendants did business as a partnership or as a cor- 
poration. Either as a partnership or as a corporation they had the undoubted 
right to adopt any name they chose, and the adoption of either of the names 
suggested would have no tendency whatever to settle the matter in dispute”’); 
Baxter v. Jones, 185 Fed. 900, 905 (use of name “‘ Newport Pressed Brick Com- 
pany” does not show that there was a claim of incorporation). 
14132 Tenn. 472, 178 S. W. 1113. 
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Reference is made in the margin to other authorities which sup- 
port Ingle System Co. v. Norris.” 

Although there is a real conflict in the authorities as to what will 
show that the defendant assumed to be contracting with a corpora- 
tion, the authorities are agreed that, if he did assume to be con- 
tracting with a corporation, then, as a general rule, he will not be 
allowed to defend on the ground that there was no such corporation 
at the time the contract was made. Many courts would, as a matter 
of language, say that the defendant was estopped. 

We said “‘as a general rule.”” We will in a moment call attention 
to some exceptional cases where collateral attack was permitted. 
But the emphasis should be laid upon the general rule. The courts 
deny collateral attack without stopping to inquire whether there 
was a law under which a corporation might have been formed, 
and an attempt in good faith to comply therewith carried so far 
as to give general publicity to the attempt. They ask only whether 
the defendant assumed to be contracting with a corporation. The 
number of the cases which could properly be cited in support of 
these statements is very large indeed; some of the leading cases are 
cited in the margin.’ 


‘6 Jones v. The Cincinnati Type Foundry Co., 14 Ind. 89, 91 (“If the style 
by which a party is contracted with is such as is usual in creating corporations, 
viz., naming an ideality, but disclosing that of no individual, as is usual in 
the case of simple partnerships, it has been treated as prima facie, at least, 
indicating a corporate existence”); Johnston Harvester Co. v. Clark, 30 Minn. 
308, 310, 15 N. W. 252, 253 (“By contracting with ‘The Johnston Harvester 
Company,’ the defendant recognized the existence of some legal entity known 
by that name”’); Stoutimore v. Clark, 70 Mo. 471; Ryan v. Martin, 91 N. C. 464. 

It is also important to note that in many of the cases cited in note 16 the 
court seems to have assumed, without discussion, that a name containing 
“company” or “bank” connotes a corporation. 

'’ Greenville v. Greenville Water Works Co., 125 Ala. 625, 642, 27 So. 764, 
770; Town of Searcy v. Yarnell, 47 Ark. 269, 281, 1 S. W. 319, 322; Plummer 
v. Struby-Estabrooke Co., 23 Colo. 190, 193, 47 Pac. 294, 295; Booske v. Gulf 
Ice Co., 24 Fla. 550, 559, 5 So. 247, 251; Petty v. Brunswick Ry. Co., 109 Ga. 
666, 674, 35 S. E. 82, 86; Lombard v. Chicago Congregation, 64 Ill. 477; John 
v. Farmers’, etc., Bank of Indiana, 2 Blackf. (Ind.) 367, 369, 20 Am. Dec. 119, 
121; Depew v. Bank of Limestone, 1 J. J. Marsh. (Ky.) 378, 380; Liverpool, etc., 
Company v. Hunt, 11 La. Ann. 623; Meadow Dam Co. v. Gray, 30 Me. 547; 
Franz v. Teutonia Assn., 24 Md. 259; Worcester Medical I nstitution v. Harding, 
11 Cush. (Mass.) 285; Calkins v. Bump, 120 Mich. 335, 342, 79 N. W. 491, 
493; Smith v. Mississippi Co., 14 Miss. 179; Platte Bank v. Harding, 1 Neb. 
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It remains to speak of some exceptional cases. 

In Imperial Building Co. v. Board of Trade," it was alleged that a 
corporation, called “Imperial Building Co.,” had been formed to 
acquire, improve and lease real estate. The defendant entered into 
a lease which, in form, was with “Imperial Building Co.’ and suit 
was brought in that name against defendant upon a warrant of attor- 
ney contained in the lease. 

The court held that the suit could not be maintained. It re- 
viewed the Illinois statutes and concluded that the organization of 
a corporation for such a purpose was ‘‘forbidden.” It also said, in 
the latter part of the opinion, that, if there were no law under which 
such a corporation could be formed, one of the elements of a de 
facto corporation was missing. 

One might suppose, if attention were confined exclusively to the 
latter part of the opinion, that the Illinois court would permit col- 
lateral attack wherever there was not a de facto corporation of the 
second class. But in Winget v. Quincy Building Ass’n.,® Winget 
and others, who had given certain notes and deeds of trust to the 
“Quincy Building and Homestead Association,” sought to enjoin 
a sale under the powers contained in the deeds of trust, on the 
ground that the statute under which the alleged corporation was’ 
organized was unconstitutional; and the court denied them relief, 
saying (p. 84): “On this point it is sufficient to say, that whatever 
may be the fact in relation to the valid legal existence of said asso- 
ciation as a corporation, the complainants are not in a position in 
which they can be permitted to challenge its validity. A party 
who has contracted with a corporation de facto as such, can not be 
permitted, after having received the benefits of his contract, to 
allege any defect in the organization of such corporation, as af- 
fecting its capacity to enforce such contract, but all such objec- 
tions, if valid, are available only on behalf of the sovereign power of 
the State.” In this case, therefore, the thought of the Illinois 
461; Congregational Society v. Perry, 6 H. N. 164, 25 Am. Dec. 455; Lorrillard 
v. Van Houten, 5 Halst. (N. J. L.) 270; Commercial Bank of Keokuk v. Pfeiffer, 
108 N. Y. 242, 254, 15 N. E. 311, 316; Coxe v. State, 144 N. Y. 396, 39 N. E. 
400; Newburg Co. v. Weare, 27 Ohio St. 343, 354; Grant v. Clay Co., 80 Pa. 
St. 208, 218; Close v. Glenwood Cemetery, 107 U. S. 466, 477, 2 Sup. Ct. 267, 
275, 27 L. Ed. 408, 412; Latimer v. Bard, 76 Fed. 536. 


7 238 Ill. 100, 87 N. E. 167, Warren, Cases Corp. 618. 
18 128 Ili. 67, 21 N. E. 12, Warren, Cases Corp. 615. 
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court was that there might be a de faclo corporation, even if the 
alleged corporation statute were unconstitutional. And, since one 
of the requisites of a de facto corporation of the second class is a 
law under which such a corporation as is alleged to have been 
formed might lawfully have been formed (pp. 688, 689), we see 
that, in the Winget case, the court spoke of an alleged corporation 
as a de facto corporation, even though one of the elements of a de 
facto corporation of the second class was missing. 

The explanation of the Imperial Building Company case would 
seem to be that there was an emphasized public policy against the 
assumption of incorporation under such circumstances. Such ac- 
tion was not merely unauthorized; it was positively forbidden. 
Illinois had long had a very decided mortmain policy, and the 
formation of the alleged corporation was in defiance of that 
policy. 

In Davis v. Allison, collateral attack was permitted where the 
alleged acceptance of a charter given by a special Act came after the 
adoption of a constitutional amendment prohibiting the creation 
of such a corporation by special Act. 

In Detroit Schuetzen Bund v. The Detroit Agitations Verein,” it 
‘was held that a society that could not be incorporated because 
organized to resist the enforcement of laws could not sue for the 
collection of a debt. 

These cases serve to show that, although the courts go very far 
in this third group of cases in denying collateral attack, they may 
feel that there are objections on the ground of public policy which 
are so compelling that direct attack should be buttressed by col- 
lateral attack. 

Where the charter had expired by lapse of time when the contract 
was made and the conduct of the business was being continued in 
the name of the corporation, most courts have followed the general 
rule and denied collateral attack.?!_ But there is a decision in Ten- 

19 109 Tex. 440, 211 S. W. 980. 

* 44 Mich. 313, 6 N. W. 675, 38 Am. Rep. 270. 

21 See First Nat. Bank v. Pennig, 28 Cal. App. 267, 151 Pac. 1153; West 
Missouri Land Company v. Kansas City R. R. Co., 161 Mo. 595, 61 S. W. 847, 
(see also Automatic Sprinkler Co. v. Stephens, 306 Mo. 518, 267 S. W. 888); 
Miller v. Coal Co., 31 W. Va. 836, 841, 8 S. E. 600, 603, 13 Am. St. Rep. 903, 
908, our p. 800; Citizens Bank v. Jones, 117 Wis. 446, 94 N. W. 329. 

As to the effect of the expiration of the charter, pendente lite, see Venable 
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nessee to the contrary.2? Some authorities as to contracts made 
after a charter had been forfeited for non-payment of taxes are 
mentioned in the margin.” 


We said above that this group of cases is in two parts. We pass 
to the second part: 

b. Where there has been, in form, a transfer of property from A, 
the owner thereof, to an alleged corporation, and A or some one 
claiming under him thereafter attempts to show that there was no 
such corporation at the time of the transaction. 

Treating the alleged corporation as a transferee has in some cases 
been held to have consequences like the consequences of treating an 
alleged corporation as an obligee.™ 

But there are cases in which the transferor has been allowed col- 
lateral attack. 

In Whiting & Sons Co. v. Barton,” the plaintiff delivered goods 
on September 9, supposing that he was selling to a corporation. 
It was not until September 10 that the articles of association 
were filed in the office of the Secretary of State (the one office in 
which the statute required filing). The plaintiff had not been 
paid, the corporation was insolvent, and the plaintiff was allowed 
to replevy. 


Brothers v. Southern Granite Company, 135 Ga. 508, 69 S. E. 822, 32 L. R. A. 
(N. S.) 446. 

22 White v. Campbell, 5 Humph. 38. 

23In Van Landingham v. United Tuna Packers, 189 Cal. 353, 208 Pac. 973, 
the charter had been forfeited for non-payment of taxes, but later the taxes 
were paid and the corporation restored to good standing. The court refused 
to support a suit by the corporation on a contract made in the interval. 
Goldstein Co. v. Mitchell, 14 Oh. App. 231, is contra. 

Note, that if there were a corporation at the time the contract was made, 
but the corporate existence were thereafter forfeited, the defendant may suc- 
cessfully defend on that ground. Great American Ins. Co. v. Farmers’ Ware- 
house Co., 91 Okla. 118, 217 Pac. 208. There is a dictum, accord, in State v. 
Superior Court, 135 Wash. 315, 237 Pac. 722. 

24 See California Fruit Exchange v. Buck, 163 Cal. 223, 225, 124 Pac. 824, 
825; Yellow Chief Coal Co.’s Trustee v. Johnson, 166 Ky. 663, 668, 179 S. W. 
599, 602; Lynch v. Perryman, 29 Okla. 615, 119 Pac. 229; Grant Chrome Co. 
v. Marks, 92 Or. 443, 181 Pac. 345; Branning Mfg. Co. v. N.-S. R. Co., 138 
Va. 43,121 S..E. 74. 

25 204 Mass. 169, 90 N. E. 528. 
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In Doyle v. Mizner,* the court said (p. 336): ‘It is claimed for 
the defense that Doyle, having dealt with it and acted with Gray 
and Mizner, is estopped from denying its corporate existence. 
There are certainly many cases in which a recognition of corporate 
existence by dealing with the corporation, will estop from question- 
ing it. But this doctrine rests on the ground that such action 
creates relations and encourages conduct which there may be diffi- 
culty in undoing. In ordinary cases such recognitions have been 
considered as binding. 

“But the rule is one originating in equitable principles, and can 
not be applied universally. There would be no sense in applying it 
where no new rights have intervened, and where such recognition 
has itself been brought about by fraudulent dealings carried on for 
the very purpose of entrapping a party into the action on which 
such recognition is rested. If there was no corporation in fact, 
and if there are no facts which make it legally unjust to forbid its 
denial, it is difficult to understand what room there is for an es- 
toppel.” 

In Zander v. Holm,” an insolvent corporation, X, made, in form, 
a conveyance of its assets to an alleged corporation, Y. It was in- 
tended that shareholders in the old corporation should become the 
shareholders in the new. The court said (p. 53) that a statutory 
requirement as to the amount of stock to be subscribed and paid for 
“must be complied with before the proposed entity can acquire 
corporate life sufficient to transact business”; that it was apparent 
that no attempt was made at a compliance with the statute in the 
alleged formation of Y; and it held that the trustee in bankruptcy 
of X, and not the receiver of Y, was entitled to the assets. 

In Davidson v. Real Estate and Investment Co.,® one of the grounds 
for holding an execution sale of real estate invalid was that the sale 
was made, in form, to a corporation, and that there was no such 
legal unit until two days later. The court said (pp. 33, 34): “Neither 
dead men nor unborn infants can become purchasers at execution 
sales. . . . The sheriff must sell to some person of whom he can 
then and there demand the amount of his bid, and if not paid, he 
can resell to another.” 


*6 42 Mich, 332, 3 N. W. 968. 


77159 Minn. 51, 197 N. W. 967. 
8 226 Mo. 1, 125 S. W. 1143, 
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The reader will recall that in Jones v. Aspen Hardware Co.” 
there had been, in form, a conveyance of property to an alleged 
corporation. On the one hand, the court held that, since the re- 
quired fee for the formation of a corporation had not been paid, no 
suit could be maintained in the name of the alleged corporation to 
recover such property; but, on the other hand, it held that the con- 
veyance could be treated as vesting title to the property in the 
associates. 

We take it that some method of saving a conveyance from being 
abortive will be applicable in cases where it would be fair as be- 
tween the transferor and the associates to deny collateral attack 
by the transferor, but where there is such compelling force in the 
public policy against such unauthorized corporate action that the 
court feels bound to permit collateral attack. In such cases, the 
courts will not treat the transaction as abortive, but will give 
relief to the associates either by treating them as the transferees, 
or by allowing them in an equitable proceeding to compel the 
transferor to convey to them.*? 


*9 21 Colo. 263, 40 Pac. 457, 29 L. R. A. 143, 52 Am. St. Rep. 220, our p. 738. 

In Maugham v. Sharpe, 17 C. B. (N. S.) 443, chattels were mortgaged 
to ‘The City Investment and Advance Company.” Erle, C. J., said (p. 462): 
“The bill of sale under which the defendants claim purports to convey the 
property to The City Investment and Advance Company, and not to the 
defendants by name; and it was contended for the plaintiff that the goods 
could not pass to Sharpe & Baker. No doubt, Dolby [the transferor] con- 
sidered that there was a company of which the one was manager and the 
other secretary. It is clear that individuals may carry on business under 
any name and style which they may choose to adopt: and I see no reason 
why the defendants may not do so under the name of The City Investment and 
Advance Company. If parties pretend to be a corporation, and presume to 
usurp the rights and powers of a corporate body as against the Crown, they 
may render themselves liable to be proceeded against for so doing. But, 
as between these parties, The City Investment and Advance Company are 
Sharpe and Baker, and consequently the conveyance in question is a con- 
veyance to those individuals. I cannot therefore say that the deed was in- 
operative on this ground.” 

In Daniels v. R..R., 158 N. C. 418, 427, 74 S. E. 331, 334, our p. 764, the 
court reasoned that, where there had been, in form, a deed to a corporation, 
and there was no corporation, the deed would vest the title in the associates, 
as partners. 

In Hill v. Turnverein Germania, 77 Okla. 242, 187 Pac. 920, the court held 
that where there was, in form, a conveyance of real estate to an alleged cor- 
poration, if the title did not pass to the corporation, it passed to the members. 
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Group 4. Where there has been, in form, a contract between an 
outsider and the alleged corporation and suit is brought by the 
outsider against the unincorporated associates because the things 
have not been done which ought to have been done under the terms 
of the promise made in the name of the alleged corporation. 

The inclination of the courts in this group of cases is directly con- 
trary to the inclination of the courts in the third group of cases. In 
the third group of cases, the courts incline to deny collateral 
attack; in the fourth group of cases, they incline to permit it, and, 
having permitted it, to hold the unincorporated associates to 
liability. 

The distinction between a de facto corporation of the second class 
and a de facto corporation of the third class is nowhere so important 
as in this fourth group of cases. 


The plainest case for holding the associates liable would seem to 
us to be where there has not been an attempt in good faith to com- 
ply with the corporation laws, and the condition precedent which 
was not complied with related to the subscription and/or payment 
of shares of stock. In such a case considerations of fairness be- 
tween the parties and the public policy against unauthorized cor- 
porate action both support the result of casting liability upon the 
associates. 

In Provident Bank & Trust Co. v. Saxon,*! a subscription to 
$5000 of capital stock was a condition precedent to incorporation. 
It was alleged (p. 410) “that there never was any real subscription 
to stock of the said corporation, or any intention by the parties 
forming the same to so subscribe; that there were never any pay- 
ments for such stock either made or intended by the parties con- 
cerned.” ‘The court held that, if these allegations were true, the 


There is an analogy for such result in the rule of conveyancing established 
by Roe v. Tranmer, 2 Wils. 75, Warren, Cases on Property, 534. 


In Whipple v. Parker, 29 Mich. 369, the court said (p. 381): “Courts of 
equity, at least, if not also courts of law, would find no difficulty in recognizing 
their property rights as individuals, or in securing to them as a partnership, 
or as joint owners, or as individuals, in some form, the full enjoyment of 
their rights.” See, accord, Walker v. Taylor, 252 Ill. 424, 430, 96 N. E. 1055, 
1057. 

51116 La. 408, 40 So. 778, Warren, Cases Corp. 631, 
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corporation, so called, was but a name and that the associates were 
liable. Some other authorities are noted in the margin.” 


82 See Rice v. Sanger Brothers, 27 Ariz. 15, 229 Pac. 397 (one ground for the 
decision was that there was fraud in the organization); Bank v. Sheldon, 86 
Kan. 460, 121 Pac. 340 (no capital subscribed or paid; incorporators held 
liable); Montgomery v. Forbes, 148 Mass. 249, 19 N. E. 342 (corporation not 
organized in good faith; organizer held liable); Cleaton v. Emery, 49 Mo. App. 
345 (charter to conduct an exposition in Missouri was obtained in Colorado 
with a capital of $1,000,000, with only $43,000 subscribed; laws of Missouri 
required that before such a charter should issue all the stock should be bona 
fide subscribed, and one-half paid up; held that such a corporation was a 
fraud upon the laws of both states, and that the incorporators were liable as 
partners for the debts of the alleged corporation); Davidson v. Hobson, 59 Mo. 
App. 130 (incorporators paid in nothing; held liable); Hill v. Beach, 1 Beas. 
(N. J.) 31, 36; McGrew v. City Produce Exchange, 85 Tenn. 572, 4 S. W. 38, 
4 Am. St. Rep. 771; Gartside Coal Co. v. Maxwell, 22 Fed. 197 (Brewer, J., 
said: ‘Where persons knowingly and fraudulently assume a corporate exist- 
ence, or pretend to have a corporate existence, they can be held liable as 
individuals’’). 

But lack of good faith in the attempt to comply with conditions precedent 
is not to be confused with a lack of good faith in making statements which 
cause a legislature or an official to issue a charter. In the latter case, the 
corporation has been created, and the fraud is only a cause of forfeiture; there 
is, to use our terms, a de facto corporation of the first class. The rights of 
creditors in such case have been considered at pp. 715-718. 

In Gow v. Collin Co., 109 Mich. 45, 66 N. W. 676, the court, we submit, 
dealt with a case where there had been a lack of good faith in the attempt to 
comply with conditions precedent as though it were a case where fraud was 
only a cause of forfeiture. 

If there has been a lack of good faith in the attempt to incorporate, but 
later the incorporators sell their shares of stock to persons who continue the 
business in the name of the alleged corporation, believing in good faith that 
there was a valid corporation, it would seem that liability should not be cast 
upon them in this group of cases. In other words, the good faith that is decisive 
should be the good faith of those who ask that collateral attack be denied, 
rather than the good faith of the organizers. 

We know of no authority on this which is squarely in point. But it may 
be noted that if a grant of incorporation has been procured by fraud, 
innocent persons who were not parties to the fraud, and who bought shares 
of the stock of the corporation (de facto corporation of the first class) in 
ignorance of the fraud, are not exposed to liability. In Minor v. The Me- 
chanics Bank of Alexandria, 1 Pet. (U.S.) 46, 7 L. Ed. 47, Mr. Justice Story 
said (p. 66): “It would be extremely difficult to maintain, upon general prin- 
ciples of law that a private fraud, between the original subscribers and com- 
missioners, could be permitted to be set up, to the injury of subsequent pur- 
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And the courts go further in holding the associates liable. Just 
how much further they will go is a point on which there is likely to 
be considerable litigation in the future. We therefore state several 
cases. 

In Arkansas, we have already seen that associates are liable, even 
if there is a de facto corporation of the second class (note 43 at pp. 
750, 753). A fortiori, they are liable if they have signed articles of as- 
sociation and done business as a corporation but have done nothing 
more to comply with the statutes. In Harris v. Ashdown Potato 
Curing Assn.,** the court said (pp. 408, 409, 410): ‘The fact that 
the payee of the note was under an erroneous belief as to the identity 
of the maker would not absolve the maker or makers from lia- 
bility. . . . The real question under inquiry is the identity of the 
obligor, whether it be a corporation, or, if not, who the persons 
are who assumed to obligate themselves under that name. ... A 
mere signing of articles of incorporation is not a substantive 
step in the act of incorporation under the statute. The signing 
of the agreement constitutes merely a joint obligation of the 
parties to form a corporation, but it is not a step in the forma- 
tion or 1t.7? * 

In Ward-Truitt Co. v. Bryan,** the associates applied for a char- 
ter, agreed on the officers, and transacted business as a corporation. 
They were held liable, the court saying (p. 773): “There was no 
organization, no subscription to stock, no corporation. Scarcely, 
it may be said, was there a shadow of a corporation. It is not merely 
the case of a defective or imperfect organization of a corporation, 
or some irregularity in the formation of the corporation; but the 
corporation was non-existent. And mere uncontradicted testi- 
mony that the plaintiff dealt with such corporation as a corporation 


chasers of the stock, who became bona fide holders, without any participation 
or notice of the fraud.” See also Paterson v. Arnold, 45 Pa. St. 410, 415; 
American Salt Co. v. Heidenheimer, 80 Tex. 344, 348, 15 S. W. 1038, 1039, 26 
Am. St. Rep. 743, 746. 

98171 Ark. 399, 284 S. W. 755. 

*4 But to hold persons attempting to incorporate liable as partners, there 
must not only be an abortive attempt to incorporate, but there must also 
have been an attempt, after the failure to incorporate, to conduct the business 
for which the corporation was intended. Breitske v. Tucker, 129 Ark. 401, 
196 S. W. 462. 

35 144 Ga. 769, 87 S. E. 1037. 
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will not prevent the enforcement of a claim against the firm whose 
names are signed to the notes. 

“Suppose in this case that the corporate stock of the company 
amounted to $10,000, and there had been paid in but half of the 
amount; for how much would Mr. Lamb, and for how much would 
Mr. Bryan, be liable to creditors for unpaid subscriptions? Neither 
of them had any definite number of shares of stock; what they did 
was allin parol. And if such pretended organization is to be treated 
as a corporation, so as to exempt the alleged stockholders from 
liability as partners, then it would seem that any two merchants 
doing business as partners could simply say to one another, we will 
consider ourselves a corporation—I will be president and you 
secretary and treasurer; and this fact would exempt them from 
liability as partners to a creditor selling them goods with knowledge 
of this formation of a corporation.” * 

In Cincinnati Cooperage Company v. Bate,*7 Gebhart, Bate and 
another acquired the stock of a corporation named “New Albany 
Brewing Company.” They assumed to change the name to “Geb- 
hart & Bate Brewing Company,” but “did not take a single step 
required by the statute for the purpose of creating a corporation, 
or of changing the name of the old corporation.” They were held 
liable on a draft accepted in the name of “Gebhart & Bate Brewing 
Company.” The court said that the stockholders were merely 
doing business as partners, and, as such, were individually liable 
for the debts.* 

In Chaffe v. Ludeling,® associates purchased the property of a 
corporation and thereafter issued an obligation in the name of the 
corporation. They supposed that their purchase of the corporate 
property had the same effect as though they had then become 


% See Michael Bros. Co. v. Davidson, 3 Ga. App. 752, 60 S. E. 362; Meinhard 
v. Bedingfield Mercantile Co., 4 Ga. App. 176, 61 S. E. 34; McRee v. Quitman 
Oil Co., 16 Ga. App. 12, 84S. E. 487. In Brooke v. Day, 129 Ga. 694, 59 S. E. 
769, the court said that it was conceivable that a charter of incorporation 
might be granted and yet not accepted, and that the individuals to whom the 
charter was granted might do business in the name used for the corporation 
in the charter simply as a trade name. 

3796 Ky. 356, 26 S. W. 538, 49 Am. St. Rep. 300. 

% See Mt. Carmel Tel. Co. v. Mt. Carmel & Flemingsburg Tel. Co., 119 Ky. 
461, 84S. W. 515; Sanders & Walker v. Herndon, 128 Ky. 437, 108 S. W. 908. 

3927 La. Ann. 607. 
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members of the corporation. The court held that the purchase did 
not have such effect, and that they were liable. It said (p. 611): 
“Obligors are bound not by the style which tney give to them- 
selves, but by the consequences which they incur by reason of their 
acts. It matters not what they chose to call themselves. The 
question is, how do their acts bind them?” 

In Johnson v. Corser," a case already mentioned at p. 700, the 
defendants in April, 1884, ‘‘entered into articles of association, in- 
tending to acquire a corporate character, and probably supposed 
that this purpose had been accomplished,” but the articles were not 
filed for record until November, 1884. In August, 1884, a contract 
was made in the name of the alleged corporation, “The Sixth 
Avenue North Extension and Improvement Association,” with the 
plaintiff. He was allowed to hold liable such of the members as 
had authorized or ratified the making of the contract. 

The court said (p. 358): “‘While, if the other contracting party 
were to charge the defendants in their assumed corporate capacity, 
they might not in some cases be heard to deny their corporate ex- 
istence [Group 1 of the cases, our pp. 797, 798], yet, there being in 
fact no such existence, the plaintiff may go behind the assumed cor- 
porate character, and hold the real principals to responsibility for 
the acts of those whom they may have clothed with authority to 
act in behalf of the association.” 

The court also said (pp. 359-60): ‘The plaintiff asserts, as a 
rule of law applicable to the case, that, from the mere failure to 
perfect the contemplated incorporation, the association, after pro- 
ceeding to carry on the proposed enterprise, became a partnership, 
and the members copartners, with authority (implied from their 
relations) in each member to bind all of the associates by any act 
within the scope of the business carried on by the association. We 
can not sanction the application to this case of the doctrine of im- 
plied agency as it is recognized in ordinary business copartnerships. 

. So far as appears, the business undertaken and carried on 
by the defendants was not of a partnership character, nor the 
purposes such as to suggest the relation of copartners between those 
engaged in it. It was only the grading of a public street by the co- 
operation of these several persons, and that, so far as appears, for 
no purpose of gain or profit. This would not have constituted 

34 Minn, 355, 25 N, W. 799, 
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those uniting and contributing for such a purpose copartners; nor 
can such a result have been accomplished by the further fact that 
an incorporation was contemplated, and attempted to be perfected, 
but failed. We deem the liability of the defendants to rest upon 
the ordinary principles of contract and agency, and not upon the 
ground of an existing copartnership.” 

In Missouri we have already seen that, even if there is a de facto 
corporation of the second class, it has been held that the associates 
who act in the name of the alleged corporation are liable, and that 
they are entitled to contribution from the other associates.*! This 
right to contribution would be an asset of those liable, and there- 
fore the plaintiff could reach all the associates,—the active asso- 
ciates directly, and the inactive associates via the active associates. 
In Martin v. Fewell,? the court reasoned (p. 411) that, this being so, 
there was no objection to allowing the plaintiff to go directly 
against the associates as partners. Then, a fortiori, the plaintiff 
may hold the associates liable where there is not a de facto corpora- 
tion of the second class. This may be illustrated by the decision 
in Furniture & Carpet Co. v. Crawford.*® Four persons had in- 
tended to incorporate under the name of the Cleveland Building 
Company, ‘‘but it was a very weak attempt; so weak, in fact, the 
parties themselves thought but little of its legality, though they 
continued to hold so-called director’s meetings, but had no stock 
book, no record book and corporate seal and no certificate from the 
secretary of state.” All four were held liable for goods purchased, 
although one of the four did not participate in ordering the goods. 
As to him the court said (p. 363): “His connection with the enter- 
prise as one of the moving spirits had theretofore been conclusively 
established, and his three associates in accepting the bid acted for 
hin as well as themselves; he knew of the purchase of the goods and 
their delivery; knew to whom credit was being given and certainly 
knew that there was no such corporation in existence as the Cleve- 
land Building Company.” “ 

In Abbott v. Omaha Smelting Co.,*° the articles of association had 


41 Richardson v. Pitts, 71 Mo. 128, in note 43 at pp. 751, 754. 
4279 Mo. 401. 

43127 Mo. 356, 30S. W. 163. 

44 See Sexton v. Snyder, 119 Mo. App. 668, 94 S. W. 562, 

45 4 Neb, 416, 
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not been filed in the public office designated by the statute. The 
court held that associates were liable and said (p. 422): ‘‘The filing 
of the articles as required, is a condition precedent to the existence 
of the corporate franchise, or corporate powers in any respect what- 
ever; this prerequisite, I think, must be complied with. . . . If 
the mere act of organization by the individuals conferred the corpo- 
rate franchise, why should the statute require the articles to be filed 
and recorded in the office of the county clerk as a pre-requisite to 
corporate existence? ”’ 

In Cottentin v. Meyer," the defendants claimed to have been 
incorporated under the name of the Cottentin Hotel Company. 
The plaintiff sought to hold them under a written contract which 
in form was with the Cottentin Hotel Company, and in which such 
company was described as a corporation. The court, in sending 
the case back for a new trial, said (p. 54) that if, in fact, the corpo- 
ration had not been formed at the time the contract was made, and 
“Meyer and McKenna were merely using the corporate name in 
which to make their own contracts, they were in no way misled by 
the act of Cottentin in entering into a written contract which ex- 
pressly described the Cottentin Hotel Company as a New Jersey 
corporation. On the contrary it was they who in that event misled 
Cottentin by purporting to contract as a corporation and they 
cannot escape liability if, in fact, Cottentin Hotel Company was 
merely their trade name.” 

In Fuller v. Rowe,* the court said: ‘That parties assuming to 
act in a corporate capacity without a legal organization as a cor- 
porate body, are liable as partners to whom they contract is not 
denied.” 

In Hanstein v. Johnson, the court said (p. 257): ‘Individuals 
associated together in a business and claiming to be a corporation 
and exempt from individual liability for the contracts of the asso- 
ciation, in order to shield themselves from such liability, must be 


See Hughes Co. v. Farmers’ Union Produce Co., 110 Neb. 736, 194 N. W. 
872, 37 A. L. R. 1314, 

4780 N. J. L. 52, 76 Atl. 341. 

45°57 N,V. 23, 20; 

“See Perrine v. Levin, 68 Misc. (N. Y.) 327, 123 N. Y. S. 1007; Tuccillo 
v. Pittelli, 127 N. Y. S. 314. 

OT UZ IN. Greppyuio. , Looy 
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able to show that this legal entity exists by virtue of some special 
or general act of a legislative body capable of chartering—giving 
life to—a corporation. The defendants show no such charter. No 
special act had conferred on their association corporate existence, 
and they had not complied or attempted to comply with the terms 
of the general law (The Code, ch. 16) so as to acquire such existence 
through its provisions. Indeed, the business in which they were 
engaged (a general banking business) was such as to preclude them 
from availing themselves of the facilities of that law for creating 
and organizing a corporation. Banking and insurance companies 
can not become corporations in this State except by special act of 
the General Assembly, being excepted from the provisions of the 
general Jaw.” 

In Mapel v. Long-Bell Lbr. Co.,°' the associates were held liable. 
The court said (p. 251): “‘It is doubtless true the defendants con- 
templated forming a corporation, but it is clear from a careful ex- 
amination of the record before us that a corporation was not organ- 
ized at the time the lumber and materials were purchased, or at 
any subsequent time, or that any of the defendants paid for stock 
in any corporation. . . . It is generally held that when parties 
associate themselves together for the purpose of organizing a cor- 
poration and fail, they thereupon become partners to the extent 
of their interest.” >” 

In Cunnyngham v. Shelby,®* it was held that stockholders of a 
foreign corporation, assuming to do business as such in the State 
without having attempted to comply with the statutory require- 
ments as to foreign corporations, are liable on contracts as partners, 
although the contracts were made in the corporate name, and al- 
though the stockholders did not know of such non-compliance 
with the statutes. 

In Ogden P. & P. Co. v. Wyatt,*4 the court said (p. 493): “Tf it 
had appeared in the evidence that defendants had performed some 
other requirement of the statute calculated to give public notice 
of their incorporation, or attempt to incorporate, we are not pre- 
pared to say that filing the articles of agreement with the county 


51 103 Okla. 249, 229 Pac. 793. 

52 See Doyle Dry Goods Co. v. Britt, 110 Okla. 35, 235 Pac. 1077. 
53 136 Tenn. 176, 188 S. W. 1147, L. R. A. 1917B, 572. 

5459 Utah, 481, 204 Pac. 978, 22 A. L. R. 359. 
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clerk would have been a mandatory prerequisite to the existence of 
a de facto corporation. But in the instant case, there being no 
evidence whatever of an attempt to incorporate, save the mere 
execution of an agreement by the defendants, as among them- 
selves, accompanied with conduct which to all outward appearances 
was equally consistent with the existence of a partnership, we 
feel compelled to hold that until the articles were filed with the 
county clerk, as against the plaintiff, there was no existence of a 
de facto corporation.” 

In Bergeron v. Hobbs,°° the court held that, until the papers were 
filed, the organizers were not acting as a corporation under color of 
right so as to relieve them from individual liability. 

In Owen v. Shepard, the defendants were held liable. They 
were Indians and claimed that the plaintiffs had rendered the serv- 
ices in question to a corporation named Indian Trading Company. 
But there was no evidence to show incorporation, except the fact 
that the defendants had decided to incorporate, and their statement 
that they went to Illinois and got a charter. 

In Harrill v. Davis,*’ associates met and signed articles of incorpo- 
ration as the ‘Coweta Cotton & Milling Company.” The law 
required the articles to be filed in two places. Before the articles 
had been filed in either, they proceeded to do business in the name 
of the alleged corporation. They were held liable. The court said 
(pp. 191, 192, 193): “‘The general rule is that parties who associate 
themselves together and actively engage in business for profit under 
any name are liable as partners for the debts they incur under that 
name. It is an exception to this rule that such associates may 
escape individual liability for such debts by a compliance with in- 
corporation laws or by a real attempt to comply with them which 
gives the color of a legal corporation, and by the user of the fran- 
chise of such a corporation in the honest belief that it is duly in- 
corporated. . . . The authorities which have been recited rest 
upon the proposition that where parties procure a charter or file 
articles of association under a general law, thereby secure the color 
of a legal incorporation, believe that they are a corporation, and use 
the supposed franchise of the corporation in good faith, and third 

°° 96 Wis. 641, 71 N. W. 1056, 65 Am. St. Rep. 85. 
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parties deal with them as a corporation, they become a corporation 
de facto and exempt from individual liability to such third parties, 
although there are unknown defects in the proceedings for their 
incorporation. . . . [But] neither the hope, the belief, nor the state- 
ment by parties that they are incorporated, nor the signing of articles 
of incorporation which are not filed, where filing is requisite to 
create the corporation, nor the user of the pretended franchise of 
such a nonexistent corporation, will constitute such a corporation 
de facto as will exempt those who actively and knowingly use its 
name to incur obligations from their individual liability to pay 
for them. . . . The filing of articles of incorporation with the 
clerk of the Court of Appeals was a sine qua non of any color of a 
legal corporation. Without that there was not, and there could 
not be, an apparent corporation or the color of a corporation.” *8 


The authorities stated above support the proposition that if the 
associates have not carried the attempt to incorporate so far as to 
give general publicity to their attempt to incorporate in at least 
one of the ways required by statute, they may be held liable for 
acts done in the name of the alleged corporation. 

In many of these cases of alleged corporations, there is not the 
financial substance which there would be if the corporation laws 
were complied with, and, under such circumstances, it is fair be- 
tween the parties that the associates should be held liable. 

But we believe that the thought of the courts cuts under the 
question whether it is, or is not, fair as between the parties that the 
associates should be held liable. The associates are held liable 
because they made an unwarranted assumption of the corporate 
franchise without even, so to speak, coming somewhere near a com- 
pliance with the statutes. If there is a de facto corporation of the 
second class, the circumstances are usually such that the attempt 
has come somewhere near a compliance; and, that being so, the 
public policy against unauthorized corporate action may yield to 
considerations of fairness between the parties. But as the gap 
widens between what has been done and what ought to have been 
done, the courts emphasize the public policy against unauthorized 
corporate action. 

Persons must at least take the corporation laws seriously and 

68 See Baker v. Bates-Street Shirt Co., 6 F. (2d) 854, our p. 835. 
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respectfully. They must not be allowed to suppose that they can 
dub themselves a corporation, and that such dubbing will, in con- 
tract cases, be just as good a shield from liability as compliance 
with the corporation laws. 

The courts may go far in denying collateral attack to the outsider 
in the third group of cases (pp. 803-811), and yet not be willing to 
go far in this fourth group of cases. Limitation or elimination of 
liability is the main corporate advantage (see pp. 25, 354). 

Holding associates liable where the attempt to incorporate has 
not been given general publicity in at least one of the ways required 
by law has a strong tendency to check unauthorized corporate 
action. It effectively buttresses direct attack upon such action. 


At pp. 696, 697, in the Preliminary Chapter, we quoted a state- 
ment from Morawetz which we here repeat. He said: “If an at- 
tempt to enter into a contract with an alleged corporation has proved 
ineffectual because the corporation was not in existence at the time, 
or if a contract actually made with a corporation de facto is invalid 
and unenforceable because prohibited by law, it follows that no 
person can be charged with liability upon the contract attempted 
to be made. Nothing is clearer, on principle, than that the indi- 
vidual members of the alleged corporation cannot in such case be 
charged with the contract either severally or as partners. The 
members of the association did not agree to enter into the contract 
severally nor jointly. They never agreed to be bound as partners, 
either as between themselves or with the plaintiff; nor did they 
hold themselves out to the world as partners. The contract was 
intended to bind the association in a corporate capacity only. And 
to treat the individual members of the association as parties to the 
contract, under these circumstances, would involve not only the 
nullification of the contract which was actually contemplated, but 
the creation of a different contract which neither of the parties 
intended to make.” °9 

We now see that this statement is not a reliable guide as to what 
the law is. In dealing with the fourth group of cases in de facto 
corporations of the second class, the greater number of the authori- 
ties give a result consistent with this reasoning; but when we come to 
the fourth group of cases in de facto corporations of the third class, 

°° Morawetz, Private Corporations, Ist ed., § 141. 
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we find a great array of cases which give a result which is inconsistent 
with this reasoning. 

In Harrill v. Davis, the court quoted a similar statement from 
the second edition of Morawetz, but declined to follow it; saying 
(p. 192): ‘The statement of Morawetz . . . is too broad to be 
sound.” 


So much as to cases where the associates have not carried the 
attempt to incorporate so far as to give general publicity to their 
attempt to incorporate in at least one of the ways required by stat- 
ute. We now pass on to consider the liability of the associates where 
there is no corporation for some other reasons. 


Where the corporate existence had ended through lapse of time or a 
forfeiture. 

In National Union Bank of Watertown v. Landon,*' the stock- 
holders were aware that the charter had expired. They signed an 
agreement: ‘We, the undersigned, stockholders of the former Red- 
wood Iron Manufacturing Company, hereby agree to unite in getting 
up a stock for another fullblast,” etc. (Italics ours.) The plaintiff 
discounted a note made in the corporate name, and supposed that 
it was corporation paper. The court held that under the agree- 
ment the associates were partners, and that the plaintiff could hold 
them liable. It said (p. 415) that the plaintiff could “proceed 
against the real makers of the note, upon discovering who were 
transacting business under that name.” 

But in Central City Savings Bank v. Walker, the circumstances 
were different. While the corporation was in existence, one Clogher 
was appointed general manager by the trustees. After the expira- 
tion of the charter, Clogher continued to conduct the business in 
the name of the corporation, not realizing that the corporation had 
expired. He borrowed money from the plaintiff in the name of the 
corporation and the plaintiff supposed he was lending money to a 
corporation. The defendants served with process became stock- 
holders after the formation of the corporation, and they were ig- 
norant of the date when the existence of the corporation had begun 

60 168 Fed. 187, 94 C. C. A. 47. 


6145 N. Y. 410. 
8266 N. Y. 424. 


826 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


and of the fact that the corporation had expired. About six months 
after the corporation expired, they received a dividend paid 
as from the earnings of the corporation. The court held that 
under such circumstances they were not liable for Clogher’s 
set. 

In Van Landingham vy. United Tuna Packers,** the charter had 
been forfeited for non-payment of taxes, but later the taxes were 
paid and the corporation restored to good standing. In the interval 
between forfeiture and reinstatement a contract had been made 
which was, in form, between an outsider and the corporation. The 
court refused to support a suit by the corporation on this contract. 
Very likely, in a converse case where the outsider was plaintiff, the 
court would allow him to hold the associates liable. 


Where the Act under which the associates had attempted to incor- 
porate did not authorize such a corporation to be formed. 

In Davis v. Stevens,* persons had attempted to form a banking 
corporation under a general law which did not authorize such a 
corporation to be formed. The court expressed the opinion that the 
associates might be adjudged bankrupt as partners, saying (p. 237): 
“In order that there may be a de facto corporation, it must have 
been possible for the territory of Dakota to have chartered a de jure 
corporation, and as there was no law of the territory of Dakota 
permitting the incorporation of banking corporations at the time 
the Bank of Plankington received its certificate of corporate exist- 
ence, it results that there can not be a de facto corporation. The 
limitation of the doctrine that the validity of corporate existence 
can not be litigated collaterally is that, where there is no law under 
which a corporation might exist, then the validity of corporate 
existence may be attacked collaterally.” 

But in Merchants & Mfrs’ Bank v. Stone,” a majority of the court 
was of opinion that the plaintiff could not hold the associates 


63 See Miller v. Coal Co., 31 W. Va. 836, 840, 8 S. E. 600, 602, 13 Am. St. 
Rep. 903, 907, our p. 800. 

** 189 Cal. 353, 208 Pac. 973, note 23 at our p. 811. 

°° 104 Fed. 235, Warren, Cases Corp. 628. 

See Hill v. Beach, 1 Beas. (N. J.) 31, 36; Lynch v. Perryman, 29 Okla. 
615, 119 Pac. 229; Mason v. Stevens, 16 S. D. 320, 92 N. W. 424. 

7 38 Mich. 779, 
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liable on the ground that a statute authorizing the formation of 
manufacturing companies did not authorize the formation of a lum- 
bering corporation. 


Where the Act under which the associates have attempted to incor- 
porate was unconstitutional. 

In Eaton v. Walker,® the associates had assumed to form a mer- 
cantile corporation, under a Michigan statute of 1875, as amended 
in 1881. The 1875 statute was entitled ‘An act for the incorpora- 
tion of manufacturing companies.” In 1881 an Act was passed 
purporting to amend the Act of 1875 so as to make it applicable 
also to mercantile companies, but the title to the Act of 1875 was 
left unchanged by the amending Act. The Constitution of Michi- 
gan provided: “No law shall embrace more than one object, which 
shall be expressed in its title.” 

The court said that there was no proof that the dealings between 
the parties were on a corporate basis. 

It also said (pp. 584, 585): ‘‘This attempt to incorporate a new 
business into the act of 1875 by the amendment of 1881 falls plainly 
within the prohibition of this section of article 4 of the Constitu- 
tion. The amendment is, in effect, an independent statute, and 
provides for the incorporation of companies that are not mentioned 
or provided for by the act of 1875. . . . The constitutional pro- 
vision that ‘nc law shall embrace more than one object, which shall 
be expressed in its title’ is violated if an act is amended so as to 
embrace a purpose outside of its title, and inconsistent with pro- 
visions remaining unrepealed. As amended, this statute plainly 
covers objects having no necessary connection, and is therefore 
void.” 

And the court held that, under such circumstances, the asso- 
ciates ‘‘must be held liable as partners.” It said that if there had 
been any law under which the defendants had a right to incorporate, 
and the offer had been to show a mere abuse or excess of its cor- 
porate powers, or had it appeared that it was a de facto organization, 
and the question related to the regularity of its organization merely, 
there could be no doubt that the plaintiff would be estopped from 
questioning its corporate existence. But the court thought that 
the case at bar was clearly distinguishable, saying (p. 590): “There 

68 76 Mich. 579, 43 N. W. 638, 6 L. R. A. 102. 
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is no law under which the powers they assume might lawfully be 
created; and the mere fact that they assumed to act as such, even 
in the full belief that they were legally incorporated, would not 
constitute them a corporation de facto. . . . The defendants were 
not a corporation. They had associated together, each sharing the 
profits and losses of the business equally, according to the money 
each put in as capital stock, each holding and owning one-third part 
of the shares. The fact that they took counsel and acted in good 
faith in organizing under what they were advised was a valid law 
does not relieve them of their liability. It is well settled that ob- 
ligors are bound, not by the style which they give to themselves, 
but by the consequences which they incur by reason of their acts.”’ © 

In Davis v. Allison,” the alleged acceptance of a banking charter 
given by a special Act came after the adoption of a constitutional 
amendment prohibiting the creation of such a corporation by special 
Act. The court said (p. 451) that those who became members of the 
company might in a proper proceeding be held liable as partners for 
the moneys which depositors entrusted to them. 

Contrast, however, with the two cases just stated, the decision 
and reasoning in Planters’ & Miners’ Bank v. Padgett." The court 
held that an alleged incorporation, through the entering of a judg- 
ment by another court, was void. In so holding, it relied on Kehler 
& Brother v. The Jack Manufacturing Co.’ in which it had been 
held that under the Constitution the legislature alone could form 
such a corporation. The plaintiff took a judgment running in 
form against the alleged corporation, but afterwards sought to 
hold the associates liable. The court did not allow this. It said 
(p. 164): “Having contracted with the company as a corporation, 
through its officer or agent, both parties believing the corporation 
to exist de jure as well as de facto, and with no intention at the time 
of giving credit to or binding the members individually or as part- 
ners, an action can not be maintained against them as partners on 


6° See State v. How, 1 Mich. 512, 513; Burton v. Schildbach, 45 Mich. 504, 
8 N. W. 497; Clark v. American, etc., Coal Co., 165 Ind. 213, 73 N. E. 1083, 112 
Am. St. Rep. 217; Chenango Bridge Co. v. Paige, 83 N. Y. 178, 38 Am. Rep. 
407; Parks v. West, 102 Tex. 11, 111 S. W. 726; State v. Brechler, 185 Wis. 
599, 202 N. W. 144. 

7” 109 Tex. 440, 211 S. W. 980. 
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that contract. It would be to make a new contract for the parties, 
never contemplated when the real contract which they made them- 
selves was executed. The members never agreed to enter into the 
contract, either severally or jointly, and it is difficult to see how 
they can be bound by it.” 


There is not enough authority on any of the three topics just 
mentioned (pp. 825-827) to make it clear what the law is. We ven- 
ture to make a suggestion as to the mode of approach to such 
cases: 

First, consider whether it is fair between the parties that the 
plaintiff should be confined to proceedings running, in form, against 
the alleged corporation (and/or the shareholders therein, upon their 
liabilities, if any, as shareholders). The cases in Group 1 (pp. 797, 
798) show that the plaintiff may maintain such proceedings. And 
the trouble which has been fatal to incorporation may have nothing 
to do with what may be called financial substance; such proceedings 
may yield the plaintiff just as much as though the trouble had not 
been fatal to incorporation. If this is so, then it is fair between the 
parties that the plaintiff should not have any other relief against 
the associates,—such other relief, if granted, would be a windfall 
to him. 

Secondly, consider whether the trouble is so serious that the 
public policy against such unauthorized corporate action calls for 
the deterrent which will be effected by casting liability upon the 
associates. That such a deterrent is called for under some circum- 
stances would seem to be plain. But the question remains as to 
what circumstances call for such a deterrent. 

We do not believe that such a deterrent is always called for, even 
if there is only a de facto corporation of the third class. If, for 
example, the trouble is that the law under which the associates 
attempted to incorporate is unconstitutional because it includes 
two objects (as in Eaton v. Walker, p. 827), we should think a court 
might well, in the exercise of a sound judgment, conclude that 
such a deterrent was not called for. 

It is one thing to require persons attempting to incorporate to 
take the corporation laws seriously and respectfully (pp. 816-825). 
The courts have held that a deterrent is called for against such 
casual or careless conduct by them, or by the attorneys to whom 
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they entrust the matter, as results in a failure to file, record or 
publish the principal organization paper in at least one of the ways 
required by law. But it is another thing to expose to unlimited 
liability associates who have fully complied with that which ap- 
pears from the statute-book to be a law, but which is unconstitu- 
tional because the legislature made the mistake of including two 
objects in it. 

It is true that, if the statute is unconstitutional, the associates 
ought not to be protected from unlimited liability to innocent 
persons who have not treated the alleged corporation as a corpora- 
tion (Group 10 of the cases, pp. 837, 838). Note that the decision 
in Eaton v. Walker went no further than this. But it does not 
follow that where a contract has been made which is, in form, with 
a corporation, the public policy against such unauthorized cor- 
porate action is so strong as to outweigh the considerations of fair- 
ness between the parties. 

Twenty years ago when the author first wrote on this subject,” 
he thought that, if the statute were unconstitutional, public policy 
required that the associates should be held liable even where a 
contract had been made which was, in form, between the plaintiff 
and a corporation. But discussion and reflection have produced 
a change of mind. 

It seems to us that there is more to be said for imposing liability 
upon the associates in cases where there is a de facto corporation 
of the second class, but where the failure to perform a condition 
precedent related to subscription and/or payment for capital stock 
and so affected financial substance (pp. 744-748), than there is 
to be said for imposing liability upon the associates who have fully 
complied with a statute which proves to be unconstitutional be- 
cause it embraced more than one object. 


Before closing the discussion of cases in Group 4, the liability of 
(1) agents, and (2) inactive members should be considered. 


Agents. Is there a rule of law by force of which liability is cast 
upon a person who, in form, made a contract as agent of a corpora- 
tion, if it is proved that there was no such corporation? 

It will be helpful first to consider whether a person is liable 

73 See 21 Harv. L. Rev. 314, 
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who intended to make a contract as agent for unincorporated 
associates, and who did not assert that such associates were 
incorporated. 

There are statements in the cases that he is liable on the ground 
that he assumed to contract for a non-existent principal.” But the 
answer to such a contention is that the unincorporated associates are 
the principals. They are existent, and the plaintiff has his remedy 
against them. 

It is quite true that, on the facts of a particular case, the plaintiff 
may be able to hold the defendant on the ground that the plaintiff 
understood that he was extending credit to the defendant personally, 
and that the ordinary reasonable man would have had the same 
understanding that he had. Thus, in McCartee v. Chambers,” 
there was a meeting of masters and journeyman boat builders held 
for the purpose of making arrangements to celebrate the comple- 
tion of the Erie Canal, the defendants were appointed a committee 
of arrangements, and they appointed an agent to employ men to 
build boats to be used in the procession. The court said (p. 650): 
“The association, as it is called, was nothing more than a public 
meeting of a certain class of mechanics, for a special purpose; who 
designated a committee to carry into effect what had been resolved 
upon. The committee, and not the individuals composing the 
meeting, are the responsible persons in such cases.’’ 

But if the plaintiff can not hold the defendant liable on this 
ground there is, by the weight of authority, no rule of law which 
makes the defendant liable simply because his principals are un- 
incorporated associates, and therefore the plaintiff may have some 


74 See Comfort v. Graham, 87 Lowa, 295, 54 N. W. 242; Victor v. Adams, 140 
Miss. 643, 106 So. 433 (if the Mississippi decisions are traced back through 
Evans v. Lilly & Co., 95 Miss. 58, 48 So. 612, and Lawler v. Murphy, 58 Conn. 
294, 20 Atl. 457, 8 L. R. A. 113, we come at last to Davison v. Holden, 55 
Conn. 103, 10 Atl. 515, 3 Am. St. Rep. 40, which simply held that unincor- 
porated associates are liable). 

In Cousin v. Taylor, 115 Or. 472, 239 Pac. 96, 41 A. L. R. 750, the court 
said (1) that all members who authorized or ratified were bound, and (2) that 
the officer was liable because ‘‘otherwise no one would be liable.” But the 
second statement is obviously inconsistent with the first statement. 

75 6 Wend. (N. Y.) 649, 22 Am. Dec. 556. 

7% See also McWilliams v. Willis, 1 Wash. (Va.) 159, 160; Fredendall v. 
Taylor, 23 Wis. 538, 99 Am. Dec. 203; Parrott v. Eyre, 10 Bing. 283. 
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difficulty in naming and serving all the necessary parties defendant. 
(See pp. 141-148.) ” 

The defendant in the cases that have arisen has usually been a 
member of the unincorporated association. Now we have already 
seen that it is clear law that membership in an unincorporated 
association is not a shield from liability. If the unincorporated 
associates are carrying on a business, all are liable (pp. 355, 356); 
if they are not carrying on a business, those who authorized or 
ratified the contract (or the enterprise in the furtherance of which 
the contract was made) are liable (see p. 700). Therefore if the 
person who made the contract is a member, he is liable. But he is 
liable gua member, not qua agent. 

If the defendant were a member, the only question is whether the 
plaintiff may maintain an action against him without joining the 
other members who are liable. This question carries us back to 
Chapter II in Book I (pp. 233-235), where we sought to ascertain 
in what states such contracts are joint only, and in what states 
they are joint and several. If such contracts are joint and several, 
the plaintiff may sue alone the member who made the contract. 
And even if such contracts are joint only, he may maintain his suit 
against such member alone unless the defendant seasonably ob- 
jects to the non-joinder of the other members who are liable (pp. 
146, 147).’8 

So much as to the liability of a person who intended to make a 
contract as agent for unincorporated associates, and who did not 
assert that such associates were incorporated. We pass now to 
cases where the defendant, in form, made a contract as agent of a 
corporation, and it is proved that there was no such corporation. 

In Fay v. Noble,” the court said (p. 194) that, if there were no 
corporation, “there was no principal to appoint an agent. Itisa 


Cook v. Gray, 133 Mass. 106, 110; Ferris v. Thaw, 72 Mo. 446; Dow v. 
Moore, 47 N. H. 419; Pain v. Sample, 158 Pa. St. 428, 27 Atl. 1107; Winona 
Lumber Co. v. Church, 6 S. D. 498, 503, 62 N. W. 107, 108; Roper v. Alamo 
Oil & Refining Co., 284 S. W. (Tex.) 305; Cheeny v. Clark, 3 Vt. 431, 23 Am. 
Dec. 219. 

"8 Kierstead v. Bennett, 93 Me. 328, 45 Atl. 42; Light Guard Band v. First 
Michigan Independent Infantry, 134 Mich. 598, 602, 96 N. W. 934, 936; Vorachek 
v. Anderson, 54 N. D. 891, 895, 211 N. W. 984, 985; Pelton v. Place, 71 Vt. 
430, 435, 46 Atl. 63, 65. 

7 Cush. (Mass.) 188, our p. 691, 


DE FACTO CORPORATIONS OF THE THIRD CLASS — 833 


familiar principle of law, that a person who acts as agent without 
authority or without a principal, is himself regarded as a principal, 
and has all the rights and is subject to all the liabilities of a prin- 
cipal.” 

This doctrine was applied by the Supreme Court of Missouri in 
Hurt v. Salisbury.° The court said (p. 313): “It may be, that the 
note itself being given in the name of the alleged corporation, would 
be sufficient in a suit against it upon the note, to estop it from 
denying its own existence. But this is a suit not against the cor- 
poration, but against individuals assuming to act as agents for an 
existing corporation. In such case it is their duty to prove that 
their principal had a legal existence, and was capable in law of 
borrowing the money and executing its note for it, at the time 
such note was given.” 

In Hurt v. Salisbury, there was a de facto corporation of the second 
class. Now in most jurisdictions today, the associates are shielded 
from liability, at least as a general rule, if there was a de facto cor- 
poration of the second class, and the dealings between the parties 
were on a corporate basis (pp. 740-751). And we should suppose 
it would be safe to predict that in any jurisdiction where the asso- 
ciates would be shielded from liability, the person who assumed 
to act as agent would also be shielded,—in other words, that Hurt 
v. Salisbury would not be followed in most jurisdictions today. 

But now suppose that the associates are not shielded. There are 
a few jurisdictions in which they are not shielded, even if there is a 
de facto corporation of the second class (see the last five paragraphs 
of note 43 in Chapter III at pp. 751-754), and we have seen in this 
chapter that there have been many cases in which they have not 
been shielded where there was only a de facto corporation of the third 
class. 

In such case, the law would appear to be at the present time that 
the plaintiff may hold the agent to liability.8! The plaintiff would 
seem to have his choice of three remedies: (1) a suit running in form 
against the alleged corporation (Group 1, pp. 797, 798); (2) a suit 
against the associates; and (3) a suit against the person who as- 
sumed to act as agent of the alleged corporation. 

It does not, however, seem clear to us that in all such cases the 


855 Mo. 310, already mentioned in note 43, pp. 751, 754. 
81 See Ryerson & Son y. Shaw, 277 Ill. 524, 115 N. E. 650. 
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plaintiff should have this third string to his bow, and we think 
that in many jurisdictions the principle of séare decisis would not 
block the court from considering the matter on principle. 

Assume that the question arises in a jurisdiction where there are 
no controlling precedents. On principle it seems to us that the 
real question is whether the plaintiff is hurt by the fact that there 
is no corporation. Collen v. Wright *® is the root authority for the 
doctrine that a person who assumes to act as agent exposes himself 
to liability if he is not agent. What is the extent of that liability? 
In Richardson v. Williamson;® Blackburn, J., said (p. 279): “It 
follows, on the principle of the decision in Collen v. Wright, that the 
plaintiff is entitled to recover from the defendants the damages she 
has suffered from not being able to sue the society, on shewing that 
the defendants professed to be able to bind the society. . . . Had 
the society been insolvent, the damages would have been possibly 
nil.” 

It was the thought of Mr. Justice Blackburn that the alleged 
agent is not liable as though he had himself contracted; he is only 
liable to compensate the plaintiff for such damages as the plaintiff 
has sustained due to the fact that he was not agent. 

A doctrine that exposes to liability persons who merely act as 
agents of organizations which they believe to be corporations but 
which are not corporations seems to us likely to result in great 
hardship, and we incline to confine such a doctrine within narrow 
limits. 

It is to be remembered that the plaintiff may maintain a suit 
running in form against the alleged corporation (and/or the asso- 
ciates as shareholders in such alleged corporation). See Group 1 
of the cases at pp. 797, 798. This is the remedy that he expected 
to have when he entered into the contract. And if the trouble 
which prevented incorporation did not relate to financial substance, 
the plaintiff is not hurt because there was no corporation, and there- 
fore the person who assumed to be agent should not be exposed to 
liability. 

If, however, the trouble which prevented incorporation related to 
financial substance, we should suppose that the law could not 
properly require the plaintiff to go against the associates rather 
than the person who had assumed to act as agent; and therefore 

#75, & B. 301. 81. R.6Q. B. 276, 
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that im such case the plaintiff would have the third string to his 
bow. 


Inactive members. In Baker v. Bates-Street Shirt Co.,84 three per- 
sons attempted to incorporate. Owing to the negligence of their 
attorney, the principal organization paper was not filed or recorded 
in either of the ways required by law. Business was thereafter 
conducted in the name of the corporation, with the knowledge and 
approval of all three.*° But the active conduct of the business was 
by one only of the three. The court said, relying on Fay v. Noble, 
(our pp. 691-696) that only the active member was liable on the con- 
tracts which had been made in the name of the alleged corporation. 

This principle may seem all right in a case like Fay v. Noble, 
where the active member owned three-quarters of the shares. But 
test the soundness of the principle by considering a converse case. 
Three men assume to be incorporated, A has a 75% interest, B a 
20% interest, and C a 5% interest. The management is left to C. 
Is it just that C alone should be liable on the contracts made in 
the name of the alleged corporation? 

We submit that emphasis should be laid upon the reaping of 
profits by the owners of a business rather than upon the management 
of the business. It may be that there will arise exceptional cases in 
which it would not be just to impose liability on all the associates, 
but we submit that the general rule should be that where a business 
is being conducted in the name of an alleged corporation, and the 
court permits collateral attack on the incorporation by a creditor, 
liability for acts done in the name of the alleged corporation should 
be imposed upon all those who assumed to be shareholders in the 
alleged corporation at the time the acts were done. The right 
of the shareholders to profits, even if disassociated from participa- 
tion in management, should be enough to attract liability. They 
are the owners of the business. 

It may be that, even if a court does not adopt this thought, and 
therefore does not allow the creditor to sue A and B directly, it 
might hold that C was entitled to contribution from A and B and 
therefore that the creditor could reach A and B wa C.** 

846 F. (2d) 854. 


85 Contrast the facts in Wheeler &c. Co. v. Lamerton, 8 F. (2d) 957. 
86 See Richardson v. Pitts, 71 Mo. 128, in note 43, pp. 751, 754. 
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Group 5. Conduit of title cases. 

In Bradley v. Reppell,*” the defendant was in possession. The 
plaintiff brought ejectment, and in his chain of title were deeds 
which, in form, were to and from the West Kansas City Land Com- 
pany. Such a corporation had been created by a special Act, but 
under the terms of a general law in force when the special Act was 
passed, its life was limited to twenty years. The deeds in question 
were made after the twenty years had expired. By statute, upon a 
dissolution of a corporation the title to its property was devolved 
upon its directors as trustees for the settlement of its affairs. The 
court held that the defendant might show that at the time the deeds 
were made, the corporation was dead, and that therefore the deeds 
were void. 

Here the title had, under the statute, vested in trustees; the 
equitable interests of creditors as well as shareholders had vested, 
and it is difficult to see how the court could have reached any de- 
cision other than that which it did reach. 

We submit, however, that there might be conduit of title cases 
where the court would be justified in sustaining the validity of the 
title in question, even if the alleged corporation were only a de 
facto corporation of the third class. See pp. 758, 759. 


Group 6. Criminal prosecutions. 

This matter has been covered in Group 6 of the cases relating to 
de facto corporations of the second class. See the cases cited in 
note 54, p. 761. 


Group 7. Where there is a suit in the name of the alleged corpo- 
ration against a tortfeasor. 

In American Trust Co. v. M. & N. W. R. R. Co.,8 an Illinois cor- 
poration had assumed to consolidate with a foreign railroad corpo- 
ration. There was no statutory authority for such a consolidation. 
Right of way contracts were procured which ran, in form, to the 
consolidated corporation. The defendant, with knowledge that 
these contracts had been made, procured deeds from the landowners. 
There had been, in form, a trust deed or mortgage from the con- 
solidated corporation to the plaintiff, and the plaintiff sought to 


* 133 Mo, 545, 32 S. W. 645, 54 Am. St. Rep. 685. 
157 Ill. 641, 42 N. E. 153. 
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have the defendant declared trustee of the land conveyed to it by 
such deeds. 

The bill was dismissed. The court said (p. 652) that where there 
is a de facto corporation its corporate existence, except in a few 
exceptional cases, can not be questioned collaterally; ‘but in 
order that there should be a de facto corporation two things are 
essential: First, there must be a law under which the corporation 
might lawfully be created; and second, user’’; and the court con- 
cluded that since there was no law authorizing the consolidated 
corporation, collateral attack was open to the defendant. 

Collateral attack was also permitted where persons who were not 
entitled to do so assumed to accept a charter; *® where one cor- 
poration claimed the right to create subordinate corporations, and 
suit was brought in the name of the alleged subordinate corpora- 
tion; °° where there was no statute authorizing such a corpora- 
tion;®! where a suit was brought in the name of a corporation that 
had been formed for a limited period, and the statute purporting 
to extend its existence was unconstitutional; ’? and where suit was 
brought in the name of an alleged foreign corporation to establish 
a claim to mining lands to which the defendants made an adverse 
claim, and there was no proof that under the law of the foreign 
jurisdiction such a corporation could have been formed, or that 
a bona fide attempt to comply with the law had been made.** But 
contrast the reasoning of the court in Daniels v. R. R.,°* given 
at our pp. 764, 765. 


Group 8. Subscriptions to stock in a corporation to be formed. 
Group 9. Eminent domain cases. 


Group 10. Liability of the associates where there have been no 
dealings on a corporate basis. 


89 Middleton v. Mutual Benevolent Society, 159 Ga. 536, 126 S. E. 786. 

%” Free Gift Society v. Edwards, 163 Ga. 857, 137 S. E. 382. 

% Western Union Telegraph Co. v. Mexican Agr. Land Co., 31 Okla. 528, 
122 Pac. 505. 

922 Clark v. American Coal Co., 165 Ind. 213, 73 N. E. 1083, 112 Am. St. Rep. 
Dive 

93 Milwaukee Gold Co. v. Gordon, 37 Mont. 209, 222, 95 Pac. 995, 999 

94158 N. C. 418, 427, 74S. E. 331, 334. 
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In these three groups of cases, there would seem to be no basis 
for denying collateral attack. Some authorities are cited in the 
margin.*? In these three groups, collateral attack should be, and 


% Eminent domain cases. 

In Burkhard v. Penna. Water Co., 234 Pa. St. 41, 82 Atl. 1120, the fourth 
paragraph of the headnote is, we submit, misleading. What the court said was 
(p. 51): “If it be conceded that the plaintiffs may question the existence of the de- 
fendant company as a de facto corporation by showing that the act under which 
the company was incorporated is invalid, yet the objection urged by the plain- 
tiffs would not justify the court in declaring the act unconstitutional”; and 
the court gave its reasons in detail for adjudging the Act to be constitutional. 

In Sisters of Charity v. Morris Railroad Co., 84 N. J. L. 310, 311, 86 Atl. 
954, 50 L. R. A. (N. S.) 236, 238, the court said that (in a proper proceeding) 
inquiry may be made as to the constitutionality of the law under which it is 
alleged that a corporation was formed. 

See also Markle v. Hart, 126 Ark. 416, 191 S. W. 24. 


Liability of associates. 

Bonfils v. Hayes, 70 Colo. 336, 201 Pac. 677. The defendants had been 
stockholders and directors of a corporation which published the Denver Post. 
After the expiration of its twenty years of existence, they continued business 
in the corporate name, and, while they were doing so, an employee driving 
a delivery wagon ran down and killed the daughter of the plaintiff. They 
were held individually liable. 

Meinhard, Schaul & Co. v. Bedingfield Mercantile Company, 4 Ga. App. 
176, 61 S. E. 34. Persons agreed to carry on business “as a corporation until 
they could get their charter.” The plaintiff had not dealt with them as mem- 
bers of a corporation. They were held liable for acts done in the name of 
the alleged corporation before the charter was obtained. 

A quotation from Vredenburg v. Behan, 33 La. Ann. 627, is given in the text 
Atepe dole 

Eaton v. Walker, 76 Mich. 579, 590, 43 N. W. 638, 641, 6 L. R. A. 102, 106, 
our p. 827. The statute under which the associates had attempted to incor- 
porate was unconstitutional. The plaintiff had not dealt with the associates 
as members of a corporation. The associates were held liable. 

Rowden v. Daniell, 151 Mo. App. 15, 132 S. W. 23. A member of a foreign 
corporation that had not complied with the Missouri law relating to foreign 
corporations was held liable for a tort to the plaintiff committed in the conduct 
of the corporate business. 

Hughes Co. v. Farmers Union Produce Co., 110 Neb. 736, 194 N. W. 872, 
37 A. L. R. 1314. No articles of incorporation were filed in either of the two 
public offices designated by statute. It was not shown that plaintiff had 
dealt with the associates as members of a corporation. They were held liable. 

Ogden Packing & Provision Co. v. Wyatt, 59 Utah, 481, 204 Pac. 978, 22 A. 
L. R. 359, is in accord with the case last stated. 
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by at least the weight of authority is, allowed even where there 
are the circumstances which connote a de facto corporation of the 
second class (pp. 767-792). Wherever the associates seek the privi- 
leges or protection of the corporate franchise against an innocent 
third person who has not dealt with them as members of a corpora- 
tion, he should be allowed to show (if such be the fact) that they 
have not obtained such franchise. Since this is so where there 
is a de facto corporation of the second class, a fortiori it is also so 
where there is only a de facto corporation of the third class. 


We close this Book on De Facto Corporations with the same 
sentence with which we began it: It is futile to talk about the law of 
“de facto corporations” without defining the meaning or meanings 
in which that expression is used. 


BOOK IV 
SUPPLEMENTARY 


CHAPTER I 


LEGAL UNITS WHICH ARE NEITHER HUMAN BEINGS 
NOR BODIES OF HUMAN BEINGS 


This is a treatise on the law of unincorporated bodies of men who 
have joined together to further their financial interests. But in the 
course of the treatise we have occasionally run into questions which, 
although they are not questions about bodies of men, are neverthe- 
less so closely related to such questions that some mention of them 
in this treatise ought to be made. 

Book IV is a brief, supplementary Book. It affords only a liaison 
with some other parts of the law. 


In this chapter we speak of legal units which are neither human 
beings nor bodies of human beings. 

Coke said that a corporation is ‘“‘only in abstracto, and rests only 
in intendment and consideration of the law.’’! Blackstone said 
that a corporation was ‘‘invisible, and existing only in intendment 
and consideration of law.’’® Marshall said: ‘‘A corporation is an 
artificial being, invisible, intangible, and existing only in contem- 
piation of law.” ® 

These definitions emanated from such eminent authorities and 
have been so often cited that no criticism should be offered without 
fullest consideration. But we are convinced that this language is 
misleading. 

Of course it is for the law itself to determine what are legal units. 
There is no legal unit whatever except as something is a unit in the 


110 Co. 32b. 

2 Comm. Vol. I, p. 476. 

*4 Wheat. (U. S.) 636, 4 L. Ed. 659. 
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contemplation of the law. Even a human being is not a legal unit 
in the nature of things, he is only a legal unit if the law so contem- 
plates him, and sometimes (as in the case of monks or slaves) the 
law did not so contemplate him. Taking that point of view, it is 
quite true that not only corporations but also all other legal units 
exist only in contemplation of law. 

But the phrase that something exists only in contemplation of 
law naturally raises in our minds the thought that there is something 
in legal conception although there is nothing in popular conception 
to correspond. 

Assume that the law treats some body of men as a legal unit. 
The consideration of this matter carries us back once more to the 
fundamental fact of which we have so often spoken that, when 
men join together to accomplish some purpose, most (if not all) 
persons have no difficulty in thinking of such men in either of two 
ways. They have no difficulty in thinking of them as so many 
individuals who acquire rights and incur obligations which are 
their joint rights and obligations. They also have no difficulty in 
thinking of them as merged into a composite unit, which unit has 
a continuing identity unaffected by any changes in its members, 
and which acquires rights and incurs obligations which are ifs 
rights and obligations. (See p. 1.) 

Is the second conception a reality or a fiction? As we have 
already said in the Outline of the treatise (p. 7), we believe that 
this question is beyond the range of questions profitably to be dis- 
cussed by lawyers, and that it is wise to leave its discussion to the 
philosophers. 

But we believe it is essential to clear thinking by lawyers that 
they should see that, if the conception of many individuals as 
merged into a composite unit is a fiction, such fiction is certainly 
not of legal origin. Such conception is a familiar popular mode 
of thought. We find evidences of such conception in all literatures, 
even the rudest. And our own language has a great number of 
words which connote such a conception,—tribe, nation, army, 
regiment, guild, labor union, church, club, society, school, college 
and so forth. If such conception is a fiction, it is a fiction, not of 
legal origin, but of popular origin. If such conception is a fiction 
and the law adopts that conception, the law will simply be con- 
firming a popular fiction. 
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Therefore if the law treats some body of men as a legal unit it 
seems to us to be misleading to say that such unit exists only in 
legal contemplation. 


The main thought of this chapter is that there may be legal units 
which are neither human beings nor bodies of human beings; and 
that it may be misleading to say even of some such units that they 
exist only in legal contemplation. 

We give four illustrations: 

1. Take the case of a legal unit predicated upon an office. The 
law has from ancient times sanctioned the conception that under 
some circumstances a person occupying an official position could 
acquire rights and/or incur obligations, the benefit and/or burden 
of which would pass to his successors in the office. When this con- 
ception was sanctioned, there was said to be a “corporation sole.” 
This phrase may not be a happy use of language, but the matter 
becomes intelligible if we understand that the law is predicating 
a legal unit upon an office, and that the powers of such legal unit 
are vested in the officer for the time being,—as the powers of a 
corporation aggregate may be vested in its directors. 

We think that this legal conception is not out of joint with popular 
conceptions,—that most (if not all) persons have no difficulty of 
thinking of an office as a unit, with capacity to acquire and incur 
its rights and obligations. Therefore we think it misleading to say 
that such unit exists only in legal contemplation. 

2. Take the case of a legal unit predicated upon the estate of a 
deceased person. At the common law the estate of a deceased 
person is not a legal unit, but there are some statutes which we think 
treat it as a legal unit at least for some purposes. Now laymen 
kave no difficulty in thinking of the estate of a deceased person as 
a unit. Our experience has been that officials of banks and trust 
companies do not hesitate to accept an account, opened in the 
name of the estate of A, rather than in the name of B, executor under 
the will of A,—that, indeed, they regard opening the account in the 
name of the estate of A as the normal method. 

Therefore, if the law should treat the estate of a deceased person 
as a legal unit, we should think that it would be misleading to say 
that such unit existed only in legal contemplation. 

3. Take the case of a legal unit predicated upon a business. We 
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have already pointed out (pp. 299, 300) that the Uniform Partner- 
ship Act would seem to be based in part upon the conception of the 
learned draftsman that a partnership business is a legal unit with 
capacity to acquire its rights and incur its obligations. Note also 
that the concentration in one man of ownership of all the shares of 
stock of a corporation does not dissolve the corporation; * and, 
this being so, there would seem to be no reason (other than a dis- 
inclination to depart from a form that has long been usual) why 
legislatures should not allow one man to incorporate.’ To regard 
a business as a unit is a method of thought already familiar to 
business men. 

Therefore, if the law should treat a business as a legal unit, we 
should think it would be misleading to say that such unit existed 
only in legal contemplation. 

4. Take the case of an idol. It has recently been held that ‘“‘a 
Hindu idol is, according to long established authority, founded 
upon the religious customs of the Hindus, and the recognition 
thereof by Courts of law, a ‘juristic entity.’ It has a juridical 


4 Cannon Mfg. Co. v. Cudahy Co., 267 U. S. 333, 45 Sup. Ct. 250, 69 L. Ed. 
634; Oliver v. Brennan, 292 Fed. 197; First National Bank of Gadsden v. Win- 
chester, 119 Ala. 168, 24 So. 351, 72 Am. St. Rep. 904; Newton Manufacturing 
Company v. White, 42 Ga. 148; George T. Stagg Co. v. E. H. Taylor, Jr., & Sons, 
113 Ky. 709, 68 S. W. 862; Carozza v. Federal Finance Co., 149 Md. 223, 131 
Atl. 332; Lang v. Lundy, 185 Mich. 390, 152 N. W. 78; Baldwin v. Canfield, 
26 Minn. 43, 1 N. W. 261, Warren, Cases Corp. 488; Commonwealth v. Sunbury 
Converting Works, 286 Pa. St. 545, 134 Atl. 438, 48 A. L. R. 992; Parker v. Bethel 
Hotel Co., 96 Tenn. 252, 34S. W. 209, 31 L. R. A. 706, Warren, Cases Corp. 84. 

5 The legislature of Iowa has already done so. Section 8340 of the Code, 
1924, provides: “Except as otherwise provided by law, a single person may 
incorporate under the provisions of this chapter, thereby entitling himself 
to all the privileges and immunities provided herein.” : 

In Salomon v. Salomon & Co., Ltd., [1897] A. C. 22, Warren, Cases Corp. 
148, the statute in question provided that “any seven or more persons” might, 
by doing certain acts, become incorporated. 20,007 shares were issued, 20,001 
to Salomon and one each to six other persons; and these other persons held 
their shares in trust for Salomon. The court held that a corporation had been 
formed. This was equivalent to saying that the requirement for “seven or 
more” persons was mere form. If the requirement that there shall be more 
than one person has become mere form, there would seem to be no sufficient 
reason why such requirement should not be eliminated. 

See A. L. Underwood, Limited v. Bank of Liverpool and Martins {1924] 1 
K. B. 775; Macaura v. Northern Assurance Co., Limited [1925] A. C. 619. 
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status with the power of suing and being sued. Its interests are 
attended to by the person who has the deity in his charge and 
who is in law its manager with all the powers which would, in 
such circumstances, on analogy, be given to the manager of the 
estate of an infant heir.’’® (Italics ours.) 

Such a legal conception was not out of joint with the popular 
conception in the community where such idol was, but was in har- 
mony with the popular conception. The law simply recognized 
and confirmed the popular conception. 

Therefore we think it would be misleading to say that such unit 
existed only in legal contemplation. 


Could there ever be a legal unit existing only in legal contempla- 
tion? We think that there could. Suppose a legislature should 
enact a law which in terms declared that ‘The X Trust Company, 
a corporation, is hereby created, and its legal existence shall begin 
forthwith upon the passage of this act,” and which named certain 
persons not as members of the corporation but as commissioners to 
receive subscriptions to its stock; and suppose further that after 
the passage of this Act, but before any subscriptions to its stock 
had been received, a constitutional amendment became effective 
which prohibited the creation of banking corporations by special 
Act, but which did not terminate the right to receive subscriptions 
to the stock of any such corporation which had already been created. 
The question would then arise, if subscriptions to the stock were 
thereafter received, whether the X Trust Company had been created 
before the passage of the constitutional amendment. 

Now ordinarily a legislature in passing a special Act incorporates 
specified persons; and, in such case, there is no corporation without 
an acceptance of the Act; and an acceptance after the passage of a 
constitutional amendment prohibiting the creation of such a cor- 
poration is too late to be effective. 

But here the statute (which we have assumed) was in an unusual 
form, and, in such a case, we think that there would be a legal unit 
immediately on the passage of the Act. 

If so, we should have a legal unit created by mere legislative fiat. 
There would, immediately on the passage of the Act, be a unit in 


6 Pramatha Nath Mullick vy. Pradyumna Kumar Mullick, L. R. 52 Indian 
Appeals, 245, 250. 
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legal contemplation although there was no unit in popular concep- 
tion to correspond. 

Such a unit might be correctly described as existing only in legal 
contemplation. To it, Coke’s definition of a corporation would be 
applicable. But Coke’s definition was not given as a statement of 
something exceptional. He did not say that a corporation ‘“‘may” 
exist only in legal contemplation. His definition was given as 
applicable to all corporations. We believe that it would be a very 
exceptional case in which the law would conceive of something as a 
legal unit where there was not a basis for such conception in popular 
thought; and therefore that Coke’s definition is misleading. 


eA 


CHAPTER II 
DE BONIS TESTATORIS 


In Phillips v. Blatchford,' stated at pp. 335, 336, the testator had 
contracted with his partners to indemnify them for a certain propor- 
tion of liabilities incurred after his death, and the court said (p. 514): 
*“Tf such liabilities are incurred, his executor will be bound de bonis 
testatoris in the same way that he is by any other contract of his 
testator.’ We did not, in considering the case, divert to state the 
law relating to judgments de bonis testatoris, but such statement is 
now made. 

The conception of a judgment de bonis testatoris is traceable at 
least as far back as 1335. In that year a statute was passed which 
provided that, in case the court obtained jurisdiction in the manner 
there provided over some of the executors under a will, and the 
plaintiff obtained judgment, ‘“‘he shall have his judgement and ex- 
ecution against them that have pleaded, according to the law here- 
tofore used, and against all the others named in the writ, de bonis 
testatoris, as well as if they had all pleaded.” ? 

(This statute will be seen by the reader to have an effect similar 
to the effect of the American statutes adopted centuries later 
(pp. 237, 238) which provide that, in case the court can obtain juris- 
diction over only some of joint debtors, and the plaintiff obtains 
judgment, he may satisfy that judgment out of the joint assets.) 

This statute applied in terms only to cases where the court had 
obtained jurisdiction over some, but not all, of several executors, 
but it sanctioned the conception of a judgment de bonis testatoris, 
and this conception came to be applied by the courts also in cases 
which did not fall within the terms of the statute. It was applied 
in actions where the court obtained jurisdiction over a sole execu- 
tor, and also in actions where there were several executors and the 
court had obtained jurisdiction over all, and also in actions against 
an administrator or administrators (the form of judgment in such 
case being ‘‘de bonis intestali’’). 


1137 Mass, 510. 29 Edw. 3, c. 3. 
847 


848 CORPORATE ADVANTAGES WITHOUT INCORPORATION 


Under what circumstances, when a judgment was recovered 
against executors, should the judgment be de bonts testatoris, and 
under what circumstances should it be de bonis propriis? This is a 
topic upon which there have been many cases. The law may be 
summarily stated as follows: 


1. If the claim of the plaintiff is one upon which he might have 
maintained an action against the decedent in his lifetime, the judg- 
ment should be de bonis testatoris. 

Under the old English law there was one qualification to this 
statement. The qualification was that if the executor or adminis- 
trator had undertaken to defend against the claim, then, if the 
goods of the testator were not sufficient to pay the debt and costs, 
the plaintiff might recover the costs de bonis propriis. This was 
the form of the judgment rendered in 1670 in the case of Hancocke 
v. Prowd,’ which became the leading precedent. 

This qualification has persisted in some states to this day. For 
example, in Massachusetts it is provided: ‘‘If a judgment for costs 
is rendered against an executor or administrator in an action 
commenced by or against him, or in an action commenced by or 
against the testator or intestate, wherein the executor or administra- 
tor has appeared and taken upon himself the prosecution or defence, 
he shall be personally liable for the costs, and execution shall be 
awarded against his body, goods and estate, as if it were for his own 
debt. Costs paid by him shall be allowed in his account unless 
the probate court determines that the action was prosecuted or 
defended without reasonable cause.’ 4 


2. If the claim of the plaintiff is one originating in an act of 
the decedent, then, even though no cause of action arose until 
after the death of the decedent, the judgment should be de bonis 
testatoris (subject to the possibility of the same qualification 
as in 1). 

Thus in Dowse v. Coxe,' the testator and the plaintiff had referred 
a cause to arbitration and the testator had undertaken that the 
sum awarded should be paid, even if the award were made after his 
death; the award was made after his death, and the court held 
that the judgment should be de bonis testatoris. Thus also in Powell 

31 Saund. 328, 335. +S, Day Gh, 230) $8: 53 Bing. 20. 
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v. Graham, the testator had promised that, if the plaintiff would 
serve him as nurse and housekeeper till his death, his executor would 
pay the plaintiff £20, and the court held that the judgment should 
be de bonis testatoris, saying (p. 585): “If the representative does 
not pay that money, it is no breach of any promise of the representa- 
tive: but it is a breach of the’ promise of the deceased. If the de- 
ceased has left assets, the representative is bound to apply them 
in satisfaction of the testator’s engagements.” 

It was this principle which was applied in Phillips vy. Blatch- 
ford (p. 335.) 


3. If the claim of the plaintiff is one originating in an act of 
the executor or administrator, then the plaintiff is entitled to 
judgment de bonis propriis, and ordinarily is not entitled, at his 
election, to a judgment de bonis testatoris. A leading case is Ferrin v. 
Myrick.’ B became the administrator of the estate of A, and, while 
acting in that capacity, made a contract with the plaintiff for a set 
of gravestones. Later B was removed, and C was appointed in his 
place. The plaintiff completed the gravestones, and was ready to 
deliver them, but delivery was not accepted by either B or C. The 
gravestones were found to be of a character suitable to the rank 
and station in life of the decedent, and to the circumstances of his 
estate. C, as administrator, had assets in his hands applicable to 
payment for them. Under these circumstances, could the plaintiff 
maintain an action on the contract against C, as administrator? _ 

The court held that he could not, saying (pp. 319, 322): “The 
administrator is not the agent of the testator, or of the estate, 
and therefore allowed to contract in its behalf. We are apt to 
look upon an administrator as holding a like position to that held 
by a railroad manager, or a bank president. The latter officer 
orders and receives at the bank a set of ledgers, with the name of 
the bank entered in the same. A railroad manager orders and re- 
ceives a quantity of rails, which are delivered and laid down upon 
the track of his company. In each of these cases, it would be quite 
proper for the jury to find that the purchase was made for the 
corporation, and not by the officer individually. Not so, however, 
with the administrator. He has the title to the personal estate. 
He has no principal behind him for whom he can contract as agent. 

67 Taunt. 589. CATEN WAT olo: 
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This is the policy of the law. The estate in the personalty is given, 
by the law, directly to the administrator. For the purpose of use 
and sale the title vests in him, and he is held responsible as owner. 
(1 Wms. Exrs., 530, 539, 546.) As owner, he must account to the 
persons ultimately entitled to distribution; and as owner, he sells, 
disposes and contracts, as his judgment dictates. These considera- 
tions fix the liability for the debt in question, upon the adminis- 
trators personally, and not upon the estate. . . . In all causes of 
action, where the same arises upon a contract made after the death 
of the testator, the claim is against the executor, personally, not 
against the estate, and the judgment must be de bonis propriis.” 
(Italics ours.) 

In a later case * the same court said: ‘“‘The general rule is well 
settled in this state that executors or trustees can not, by their 
executory contracts, although made in the interest and for the 
benefit of the estate they represent, if made upon a new and in- 
dependent consideration, bind the estate and thus create a liability 
not founded upon the contract or obligation of the testator.”’ 

Where there is no statute affecting the matter, this general rule 
is recognized as well settled law by nearly all the authorities. Some 
of the numerous authorities supporting this general rule are cited 
in the margin.’ 

8 O’Brien v. Jackson, 167 N. Y. 31, 33, 60 N. E. 238, 239. 

9 Weeks v. Love, 19 Ala. 25, 27; Daily’s Adm. v. Daily, 66 Ala. 266; Bartlett 
v. Jenkins, 213 Ala. 510, 105 So. 654; Pike v. Thomas, 62 Ark. 223, 35 S. W. 
212, 54 Am. St. Rep. 292; Gurnee v. Maloney, 38 Cal. 85, 99 Am. Dec. 352; - 
Lusk v. Patterson, 2 Colo. App. 306, 30 Pac. 253; Taylor v. Mygatt, 26 Conn. 
184, 190 (but see the change effected by Public Acts, 1882, Ch. LI); Wilson 
v. Hollingsworth’s Admr., 3 Harr. (Del.) 500; L’Engle v. L’Engle, 19 Fla. 714; 
McFarlin v, Stinson, 56 Ga. 396; Wilson v. Mason, 158 Ill. 304, 312, 42 N. E. 
134, 136, 49 Am. St. Rep. 162, 165; Austin v. Parker, 317 Il. 348, 354, 148 N. E. 
19, 22 (Greene v. Grimshaw, 11 Ill. 389, is apparently no longer law; see Mc- 
Auley v. O'Connor, 92 Ill. App. 592); Brown v. Quinton, 80 Kan. 44, 102 Pac. 
242, 25 L. R. A. (N. S.) 71; Edwards v. Puterbaugh, 86 Kan. 758, 121 Pac. 
1116; Davis v. French, 20 Me. 21, 37 Am. Dec. 36; Durkin v. Langley, 167 
Mass. 577, 46 N. E. 119; Ness v. Wood, 42 Minn. 427, 44 N. W. 313; Clopton 
v. Gholson, 53 Miss. 466; Phillips v. Phillips, 18 Mont. 305, 45 Pac. 221; 
Wait v. Holt, 58 N. H. 467; McKay v. Royal, 7 Jones (N. C.), 426; Lucht v. 
Behrens, 28 Ohio St. 231, 22 Am. Rep. 378; Seip v. Drach, 14 Pa. St. 352, 356; 
Ex parte Chappell, 34 S. C. 99, 103, 12 S. E. 934, 935; Rich v. Sowles, 64 Vt. 
408, 23 Atl. 723, 15 L. R. A. 850; McLaughlin v. Winner, 63 Wis. 120, 128, 
23 N. W. 402, 406, 53 Am. Rep. 273, 276; Griggs v. Nadeau, 221 Fed. 381 
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4. There is under the authorities one situation in which a plain- 
tiff may, at his election, have either a judgment de bonis propriis, 
or a judgment de bonis testatoris. This is where the executor has 
lawfully received assets in his capacity as executor, and such 
assets should have been turned over to the plaintiff. 

The leading case is De Valengin’s Administrators v. Duffy.” 
Brazil and Buenos Ayres were at war. Duffy was domiciled in 
Buenos Ayres. He shipped cargo in the name of De Valengin, 
who was domiciled in the United States. The cargo was captured 
by Brazil. De Valengin made a claim upon Brazil for indemnity. 
Thereafter he died, and the administrator of his estate prosecuted 
the claim, and was eventually paid by Brazil. The amount collected 
was included by the administrator in an inventory of the estate 
of De Valengin. This administrator had died, and administrators 
de bonis non had been appointed in his place. Duffy recovered 
judgment in the lower court against them, as administrators, 
“the judgment to bind assets,’’ and the Supreme Court of the 
United States affirmed this judgment. 

Mr. Chief Justice Taney said (pp. 290, 291): ‘We are of opinion, 
that whatever property or money is lawfully recovered or received 
by the executor or administrator, after the death of his testator 
or intestate in virtue of his representative character, he holds as 
assets of the estate; and he is liable therefor, in such representative 
character to the party who has a good title thereto. In our judg- 
ment, this, upon principle, must be the true doctrine. 

“In the case of a factor who sells the goods of his principal in his 
own name, upon a credit, and dies before the money is received, if 
it is afterwards paid to the administrator in his representative char- 
acter; would not the creditor be entitled to consider it as assets in 
his hands, and to charge him in the same character in which he 
received it? The want of knowledge, or the possession of knowl- 
edge on the part of the administrator, as to the rights or claims 
of other persons upon the money thus received, cannot alter the 


(judgment against executors de bonis testatoris reversed, although judgment 
in that form had been entered into pursuant to a stipulation between the 
litigants); Powell v. Graham, 7 Taunt. 580, 585; Labouchere v. Tupper, 11 
Moore P. C. Cas. 198, 221. 

But see, contra, Bennet v. Bradford, 1 Cold. (Tenn.) 471. 

10 14 Pet. (U. S.) 282, 10 L. Ed. 457. 
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rights of the party to whom it is ultimately due. The debtor, that 
is to say, the party who purchased from the factor without any 
knowledge of the true owner, and who pays the money to the ad- 
ministrator under the belief that the goods belonged to the factor 
himself, is unquestionably discharged by this payment. Yet he 
can not be discharged unless he pays it to one lawfully authorized 
to receive it; and the party to whom he pays can not be lawfully 
authorized to receive, except only in his representative character. 


_ If he is authorized to receive in that character, why should he not 


be liable in that character? .. . 

“‘We do not mean to say, that the principal may not, in such 
cases, resort to the administrator in his personal character, and 
charge him, de bonis propriis, with the amount thus received. We 
think he may take either course, at his election; but that whenever 
an executor or administrator, in his representative character, law- 
fully received money or property, he may be compelled to respond 
to the party entitled in that character; and shall not be permitted to 
throw it off after he has received the money, in order to defeat the 
plaintiff’s action.” 

Cases, accord, are cited in the margin. 


It should be noted that by statute a creditor who makes a con- 
tract with an executor or administrator may have a cumulative 
remedy for satisfaction out of estate funds. A familiar example 
is with respect to funeral expenses. !” 


11 Boyle v. Knauss, Adm., 81 N. J. L. 330, 79 Atl. 1025; Wall v. Kellogg’s 
Executors, 16 N. Y. 385; Newcomb v. Burbank, 146 Fed. 400. See also the 
opinion of Bayley, J., in Ashby v. Ashby, 7 B. & C. 444, 448-50. 

2 Golden Gate Undertaking Co. v. Taylor, 168 Cal. 94, 141 Pac. 922, 52 L. 
R. A. (N. S.) 1152, Ann. Cas. 1915D, 742 (under section 1643 of the Code 
of Civil Procedure a claim for funeral expenses is a preferred debt of the first 
class; and action may be brought against the executor or administrator in his 
representative capacity to establish the demand and to obtain a judgment 
therefor payable in due course of administration); Joseph S. Waterman & Sons, 
Inc. v. Hook, 246 Mass. 522, 526, 141 N. E. 596, 597, 30 A. L. R. 440, 442 
(“The proper expense of a funeral is a preferred charge against the estate of 
a deceased person. G. L. c. 198, Sec. 1”); Patterson v. Buchanan, 40 App. 
Div. (N. Y.) 493, 495, 58 N. Y. S. 179, 180 (“It ranks as a debt of the decedent 
for certain purposes”’); Wiles Bros. & Co. v. Wynne, 139 Tenn. 397, 201 S. W. 
515 (“Funeral expenses are a debt against the estate of the decedent, and, even 
where the estate is insolvent, by statute . . . are made a preferred claim’’). 


CHAPTER III 
LIABILITY OF TRUSTEES 


In Duvall v. Craig,' the action was upon a covenant of title. In 
the deed there was a warranty by ‘‘Robert Johnson and Elijah 
Craig, trustees for the said John Craig,”’ and the deed was signed 
“Robert Johnson, Trustee for John Craig. Elijah Craig, Trustee 
for John Craig.” For breach of this covenant, could a judgment at 
law be entered against Robert Johnson and Elijah Craig? 

Two arguments were made against such a judgment. The first 
argument was that, as Johnson and Craig had covenanted as 
trustees, a court of equity was the forum in which they ought to 
be sued. The second argument was that, as they had contracted 
as trustees, no judgment at law could be rendered against them in 
such a form that they were exposed to individual liability. 

But neither of these arguments prevailed. The court, speaking 
by Mr. Justice Story, said (pp. 56, 57): ‘‘A trustee, merely as such, 
is, in general, only suable in equity. But if he chooses to bind 
himself by a personal covenant, he is liable at law for a breach 
thereof in the same manner as any other person, although he de- 
scribe himself as covenanting as trustee; for, in such case, the 
covenant binds him personally, and the addition of the words 
‘as trustee’ is but matter of description to show the character in 
which he acts for his own protection, and in no degree affects the 
rights or remedies of the other party. ... The reasoning upon 
this point disposes, also, of the second made at the argument, viz., 
that the covenant being made by Robert Johnson and Elijah 
Craig, as trustees, no individual judgment can be rendered against 
them. It is plain that the judgment is right, and, indeed, there 
could have been no other judgment rendered, for at law a judgment 
against a trustee in such special capacity is utterly unknown.” 
(Italics in the original.) 

We have seen in the previous chapter (pp. 847-852) that, in 
dealing with an executor (or administrator), two kinds of judgments 
at law were familiar from a very early date,—a judgment to be 


12 Wheat. (U.S.) 45, 4 L. Ed. 180. 
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satisfied “‘de bonis testatoris”’ (or “‘de bonis intestati”’?) and a judg- 
ment to be satisfied ‘‘de bonis propriis.” But in dealing with a 
trustee, the law was not familiar with a judgment which would be 
analogous to a judgment “‘de bonis testatoris.”’ Mr. Justice Story’s 
statement was that ‘‘a judgment against a trustee in such special 
capacity is utterly unknown.” 

In Odd Fellows Hall Assoc. v. McAllister,’ the court said (p. 297): 
“The description of the defendants as trustees in the writ was sur- 
plusage. There is no provision by which judgments and executions 
against trustees run against the trust estate in their hands, as in 
the case of executors and administrators. Even when they are 
entitled to indemnity from the trust fund, the judgment in an 
action at law is against them as individuals, whatever may be the 
doctrine of equity.” * 

But, although in dealing with a trustee the common law has never 
adopted a form of judgment which would be analogous to a judg- 
ment “de bonis testatoris,” it is certainly clear at the present time 
that effect will, as a general rule, be given in some manner to a 
stipulation in a contract made by a trustee that, on breach, his own 
property can not be reached. 

Such stipulation may be made in either of two ways: 

The first way is that the other party should agree that, in case 
he obtains a judgment against the trustee, the only assets of the 
trustee which he may reach shall be the trustee’s rights of indem- 
nification from the trust funds and/or the beneficiaries (see pp. 388- 
391). If this is the form of the agreement, the other party has a 
right 7 personam against the trustee, and may obtain a judgment 
at law against him, but the trustee will be entitled to enjoin him 
from reaching any of his assets, except his rights of indemnification. 
One proper procedure would therefore seem to be that the other 
party should, after obtaining his judgment at law, come into 
equity to have it established what the trustee’s rights of indemnifi- 
cation are, and to obtain a decree that the judgment be satisfied 
out of the proceeds of these rights. 


7153 Mass. 292, 26 N. E. 862, 11 L. R. A. 172. 

* See, accord, Shepard v. Creamer, 160 Mass. 496, 498, 36 N. E. 475; May- 
berry v. Sprague, 207 Mass. 508, 511, 93 N. E. 925, 926; Frost v. Thompson, 
219 Mass. 360, 367, 106 N. E. 1009, 1010; Equitable Trust Co. v. Taylor, 161 
N. E. (Ill.) 62, 64. 
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The second way is that the other party should agree that, if 
those things are not done which ought to be done under the terms 
of the contract, his only right shall be to come to a court of equity 
and obtain from that court the application of trust assets to the 
satisfaction of his claim. If the agreement takes this second form, 
then the other party has no right im personam, has no right to a 
judgment at law against any legal unit, but has only a right to the 
judicial administration of a fund. He must go to equity in the 
first instance. 

Agreements in this second form are becoming familiar to the 
profession. In Bank of Topeka v. Eaton,‘ the trustee of the Topeka 
Land and Development Company, ‘‘as such trustee under declara- 
tion of trust dated May 23, 1887, and not otherwise,” promised to 
pay a sum of money. The declaration of trust provided: “The 
trustees shall have no power to bind the shareholders personally, 
and in every written contract or undertaking they shall enter 
into relating to this trust, or the property, or any part thereof, 
belonging thereto, reference shall be made to this declaration of 
trust, and the person, firm, or corporation so contracting with 
the trustees shall look only to the funds and property of the trust for 
payment under such contract or undertaking, or for the payment 
of any debt, damage, judgment, or decree, or of any money that may 
become due or payable in any way by reason of the failure on the 
part of the said trustees to perform such contract or undertaking, 
in whole or in part; and neither the trustees nor the shareholders, 
present or future, in the company, shall be personally liable therefor, 
or for any debt incurred, or engagement or contract made, by said 
trustees.” (Italics ours.) 

The question before the court was whether a shareholder could be 
held to liability and the court decided that he could not be. In 
the course of the opinion the court used language connoting that 
the plaintiff had no right im personam against any legal unit. It 
said (p. 9): “Of course, a stipulation in an instrument which 
fundamentally violates its essential nature must sometimes be re- 
jected by the courts. For instance, if any individual or partnership 
should stipulate in his or its pecuniary obligations that he or it 
should not be personally liable thereon, without at the same time 
mortgaging or pledging property, or giving some other specific 

4100 Fed. 8, aff’d 107 Fed. 1003, 47 C. C. A. 140, our pp. 365, 368, 403. 
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lien for security, it might be difficult for the law to regard the stipula- 
tion, because, in that event, as there would be no lien which the 
law could enforce, the holder of the obligation would be left with- 
out remedy, unless he could proceed by judgment against the 
obligor; and the result, if sustained, would be an obligation which 
in law is no obligation. The present case, however, assimilates 
itself to the large class of cases where, certain property being 
pledged in some form for the security of a debt, the parties have 
been at liberty to stipulate that the owner of the debt should 
look only to the property thus pledged. In the present case, not 
only did the Bank of Topeka have specific assets given it for its 
security, but the entire property of the association was held in trust, 
and therefore subject to administration by the chancery courts, which 
could apply it equitably and proportionally to the discharge of ob- 
ligations incurred by the trustee, as contemplated by the express 
direction of the articles of association that the debtors of the trust 
should look for payment solely to its property.” (Italics ours.) 

In Hussey v. Arnold,° the court said (p. 204) that it did not appear 
whether the trustees in dealing with the petitioners provided against 
personal liability, but ‘‘if they did, these petitioners can not main- 
tain an action at law against anybody.” 


From the point of view of the trustee, it does not matter whether 
the first or the second form is adopted. In either case, his own 
property is immune. But we digress to consider briefly whether 
it makes any difference to the other contracting party. 

If the first form is adopted, the other party has a right in personam 
against the trustee. He gets a judgment against the trustee and 
may satisfy that judgment only out of specified assets of the 
trustee,—to wit, out of the proceeds of the trustee’s rights of 
indemnification. He therefore must reach the trust funds (and/or 
the beneficiaries) via the trustee. Therefore, even if the trustee 
acted properly in making the contract in question and the plaintiff 
has rendered services or conveyed property by reason of which the 
trust assets have been protected and/or increased, the plaintiff's 
rights are merely derivative; and if, in other matters, the trustee 
has misconducted himself so as to reduce or eliminate the amount 
which he would be entitled to receive on a settlement of his ac- 

6185 Mass. 202, 70 N. E. 87. 
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counts, the plaintiff can obtain no more than the trustee could 
have obtained. 

There is some authority that (even when there is nothing in the 
trust instrument on the point) a trustee in making a contract may, 
by an express agreement, give to the other party as specific security 
his right of indemnification out of trust funds with respect to his 
liability under the particular contract.? In such case that particular 
right of indemnification would be insulated and be given as security, 
and the plaintiff would therefore be unaffected by the trustee’s 
misconduct in other matters. There are also some authorities 
tending to show that a court will, even in the absence of any ex- 
press agreement between the parties on the matter, treat the par- 
ticular right of indemnification as insulated and given as security. 
But the law is not clear, and an analysis of the pertinent authorities 
on these matters is beyond the scope of this treatise. The weight 
of authority at the present time seems to us to be against such 
insulation, at least in the absence of any express agreement between 
the parties; and, if there is no insulation, it follows that the plaintiff 
is prejudiced by the trustee’s misconduct in other matters. 

But if the second form is taken (see pp. 855, 856), the plaintiff 
has no right im personam against the trustee. His right is to the 
judicial administration of a fund. The trustee himself might not 
be entitled to receive anything from the fund, but that would not 
be fatal to the right of the plaintiff to receive something from the 
fund. The doctrine announced by the court in Bank of Topeka v. 
Eaton, stated above, was: “The entire property of the associa- 
tion was held in trust, and therefore subject to administration by 
the chancery courts, which could apply it equitably and propor- 
tionally to the discharge of obligations incurred by the trustee.” 
It may well be, therefore, that the second form of agreement might 
prove in a particular case to be more advantageous to the other 
contracting party than the first form. 

Suppose trustees of a business trust (pp. 369-382) induce out- 
siders to enter into agreements in the second form. Just what are 
the rights of those outsiders? This is a question which has not as yet 
been much considered by the courts, but the opinion in Industrial 
Lumber Co. v. Texas Pine Land Assn.’ will be found to be helpful. 


5 See New v. Nicoll, 73 N. Y. 127, 131. 
731 Tex. Civ. App. 375, 72 S. W. 875. 
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At first thought, one is tempted to speak of the right as an equi- 
table lien, but, we submit, no lien is intended in any sense other than 
that the claimants are to have rights superior to the rights of the 
holders of certificates of beneficial interest. The beneficiaries intend 
to obtain an advantage like that which they could have obtained by 
compliance with the corporation laws, and the claimant has been 
content that they should. What the parties intend is that the 
claimant shall have rights which, in financial substance, are anal- 
ogous to the rights of an unsecured creditor of a corporation. 
He is to look to the free trust funds just as an unsecured creditor of 
a corporation is to look to the free corporate funds. 

It is, therefore, submitted that it will accord with the understand- 
ing of the parties if the analogy to an unsecured creditor of a cor- 
poration is followed in at least the following two cases: 

1. If A acquires such a claim, and the trustees transfer absolutely 
or by way of security some of the trust property to B, who has 
notice of A’s claim, the rights of B in or to such property should 
be superior to those of A (unless the transfer is a fraudulent convey- 
ance). 

2. If A acquires such a claim, and other persons acquire similar 
claims, and the trust funds are not sufficient to satisfy all claims, 
whatever funds are available should be distributed rateably among 
all claimants, irrespective of the dates on which such claims were 
acquired. In other words, a claim prior in time should not rank as 
a prior equity. 


We return, from the diversion as to the nature of the rights which 
persons who enter into agreements with trustees may have, to 
consider further the liability of the trustees. 

The two fundamental principles to be borne in mind are 
these: 

1. A trustee is not saved from liability for action or inaction be- 
cause such action or inaction was related to trust matters. Of 
course he is entitled (if he was acting properly) to indemnification for 
liabilities incurred from the trust assets, and there is authority 
that under some circumstances he is entitled to indemnification 
from beneficiaries if the trust assets are not a sufficient protection 
(pp. 388-391). But the liabilities incurred are the liabilities of the 
trustee himself, and judgments obtained against the trustee on 
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such liabilities may be satisfied out of the trustee’s own property 
(unless there has been some agreement to the contrary). 

It is sometimes said that a trustee is like an agent. But such 
statement is apt to mislead. On the one hand, it is true that both 
a trustee and an agent act ‘“‘for” other persons, that therefore both 
are fiduciaries, and that the duties which they owe to the other 
persons for whom they act are similar in many respects. On the 
other hand, when a question as to liability to outsiders arises, 
the positions of the trustee and the agent are not alike, but are 
strikingly unlike. 

If an agent makes a contract with an outsider, and states that 
he is acting not for himself but for a principal, and discloses who his 
principal is, and has authority from such principal to make the con- 
tract, then the principal is liable upon the contract and the agent is 
exposed to no liability thereon. But if a trustee makes a contract 
with an outsider, then, even if he had authority under the trust 
instrument to make such contract, his own property can be reached 
on breach (unless there has been some agreement to the contrary). 

In Taylor v. Davis, the Supreme Court of the United States said 
(pp. 334, 345): “A trustee is not an agent... . When an agent 
contracts in the name of his principal, the principal contracts and 
is bound, but the agent is not. When a trustee contracts as such, un- 
less he is bound no one is bound, for he has no principal. The trust 
estate can not promise; the contract is therefore the personal 
undertaking of the trustee.” (Italics ours.) 

In Smith v. Anderson ® (the English case on the distinction be- 
tween a joint-stock company and a partnership which was persua- 
sive with the Massachusetts court that decided Williams v. 
Milton ®), James, L. J., said (p. 275): “To my mind the distinction 
between a director and a trustee is an essential distinction founded 
on the very nature of things. A trustee is a man who is the 
owner of the property and deals with it as principal, as owner, 
and as master, subject only to an equitable obligation to account 
to some persons to whom he stands in the relation of trustee, and 
who are his cestwis que trust.” Cotton, L. J4said Gp: 285); ~ Leis 
the business of the trustees, not as agents for principals behind, but 

8110 U. S. 330, 4 Sup. Ct. 147, 28 L. Ed. 163. 


9L. R. 15 Ch. Div. 247, our p. 370. 
10 215 Mass. 1, 102 N. E. 355, our p. 373. 
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their own business, that is to say, a business in which they contract 
as solely liable to outsiders, whatever may be their rights as against 
those for whom they are trustees.’”’ (Italics ours.) 


2. There is no way except by contract in which a trustee can 
block a plaintiff from reaching the trustee’s own property in satis- 
faction of liabilities incurred by him. 

And there may be an exceptional case in which he can not do 
this even by contract. This is illustrated by the reasoning in Fish- 
ertes Co. v. McCoy."! By the law of Texas a master might not con- 
tract that he should not be liable for a tort to a servant through the 
negligence of other employees. The plaintiff in entering employ- 
ment had agreed to look to certain trust assets for satisfaction of 
any damages incurred. He was later injured by the negligence of 
other employees and was allowed to hold human beings liable. 

What legal unit or units were his masters? Not the trust, for 
the trust was not a legal unit. Human beings were his masters. 
Then they could no more limit their liability in such a case than 
could other masters. The court said (p. 348) that trustees or 
partners could not by contract “alter the legal status which the 
law gives them.” 

But usually there is no objection to a trustee’s limiting his 
liability by contract. Usually, if there is sufficient evidence of an 
agreement between the contracting parties that the trustee’s own 
property shall be immune, effect will be given to such agreement. 

But what is sufficient evidence? Will it be enough if the trustee 
signs “‘A, trustee,” or “A, as trustee” ? Under the older authorities 
the answer was clearly in the negative. In Duvall v. Craig * (the 
case stated at the opening of the chapter), Mr. Justice Story said 
that the addition of the words “‘as trustee” in no.degree affected 
the rights and remedies of the other party; and there have been 
numerous authorities to that effect.’ 


1 202 S. W. (Tex.) 343, our p. 363. 

2 2 Wheat. (U. S.) 45, 4 L. Ed. 180, our p. 853. 

'8 See Bloom v. Wolfe, 50 Iowa, 286; Wahl v. Schmidt, 307 Tl. 331, 341, 138 
N. E. 604, 607; Fiske v. Eldridge, 12 Gray (Mass.), 474; McGovern v. Bennett, 
146 Mich. 558, 109 N. W. 1055; Schmittler v. Simon, 101 N. Y. 554, 5 N. E. 
452, 54 Am. Rep. 737; Woods v. Ridley, 27 Miss. 119; Studebaker Bros. Mfe. 
Co. v. Montgomery, 74 Mo. 101; Roger Williams N. Bk. v. Groton Manuf. Co., 
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On the other hand, it has been held enough to protect a trustee’s 
own property if he signs “‘as trustee, but not individually.” 1 

Once it is established that effect will be given to an agreement 
under which a plaintiff loses the right to satisfy a judgment against 
a trustee out of the trustee’s own property, and the only remaining 
question is as to what is sufficient evidence of such an agreement, 
we can see no justification for drawing a bright line between cases 
where the trustee signs ‘‘as trustee,’ or “trustee,” and cases 
where he signs “‘as trustee, but not individually.” Of course if 
the expression “‘as trustee, but not individually” is used, the intent 
is more clearly expressed than if the expressions ‘‘as trustee,” or 
“trustee” are used. But the question is not what is the clearest 
possible expression of the intent, but what is a sufficient expres- 
sion of the intent. There is a little authority which lends support 
to our thought,’ but, generally, courts have made decisions as 
though there were a rigid rule of law that “trustee” or “‘as trustee” 
was not enough. 

There have been a good many cases in which the court has held 
a trustee liable to pay out of his own property when on the facts 
the ordinary intelligent business man would, we believe, have 
supposed it to be plain that the contracting parties had understood 
that the trustee was not to be liable to that extent. 


There is another topic in the law closely related to the matter 
we are discussing. In Shoe & Leather National Bank v. Dix,'® 
the court said (p. 151): “It often has happened that an agent for 
another person, or the treasurer of a corporation, has made himself 
personally responsible, by the form of words in which he has ex- 


16 R. I. 504, 17 Atl. 170; East Tenn. &c. Co. v. Gaskell, 2 Lea (Tenn.), 742; 
McIntyre v. Williamson, 72 Vt. 183, 47 Atl. 786, 82 Am. St. Rep. 929; Howard 
v. Leete, 257 Fed. 918, 922, 169 C. C. A. 68, 72. 

14 Shoe & Leather National Bank v. Dix, 123 Mass. 148, 25 Am. Rep. 49. 
See also Morehead Banking Company v. Morehead, 116 N. C. 413, 21 S. E. 
191; Thayer v. Wendell, 1 Gall. (U. S.) 37, Fed. Cas. 13873 (opinion by Mr. 
Justice Story). 

15 See Cotton v. Courtright, 111 So. (Ala.) 7; Printup v. Trammel, 25 Ga. 
240; Glenn v. Allison, 58 Md. 527; Nathan v. Freeman, 70 Mont. 259, 225 
Pac. 1015, 41 A. L. R. 138; Wolff v. Flateau, 206 App. Div. (N. Y.) 134, 200 
N. Y.S. 646. 

16 123 Mass. 148, 25 Am. Rep. 49. 
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pressed himself in a written contract, when he may have intended 
to bind his principal only.” 

A reader who is not familiar with the authorities on this topic 
would probably be surprised to learn how often that had happened. 
Frequently a defendant who was an agent of some other man, or 
who was a president, treasurer, or director of a corporation, has 
been held personally liable on a contract which he intended and 
believed would be the contract of his principal. 

If the defendant intended to act for a principal, and disclosed his 
principal, and was authorized to act for such principal, and gave 
proper notice to the other contracting party that he intended to 
contract in behalf of such principal, it is plain that he ought not to be 
held liable. To this all courts would agree. But that leaves open 
the question as to what is ‘‘proper notice.” 

There have been a good many cases in which the courts have held 
that the form of the contract did not give proper notice, when on 
the facts the ordinary intelligent business man would, we believe, 
have supposed it to be plain that the contracting parties understood 
that the defendant was not himself to be liable. 

There are two groups of cases. One group may be called the 
trustee or executor group,—a defendant has signed, say, ‘“as 
trustee,” or “trustee,” or “‘as executor,’ or “executor.” The 
second group may be called the agent or director group,—a defend- 
ant has signed “as agent,” or “agent,” or ‘“‘as director” or 
“director.” In both groups the results reached by the courts 
have frequently been out of joint with the results which would 
seem to the ordinary intelligent business man to be fair. 

We believe that many (probably most) judges now on the bench 
see and regret this. Such judges may feel that they are bound by 
the precedents, but, if the legislature passes any statute evidencing 
a disposition to change the law, such judges will be strongly in- 
clined to give a wide scope to such statute. 


This brings us to § 20 of the Negotiable Instruments Law which 
provides: “‘Where the instrument contains or a person adds to his 
signature words indicating that he signs for or on behalf of a prin- 
cipal, or in a representative capacity, he is not liable on the in- 
strument if he was duly authorized; but the mere addition of words 
describing him as an agent, or as filling a representative character, 
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without disclosing his principal, does not exempt him from personal 
liability.” 

This statute plainly applies to what we have called above the 
agent or director group of cases. Does it also apply to the trustee 
or executor group? 

There are several cases in which it has been held that such a 
statute does apply to the trustee or executor group.” And for 
the reasons just stated, we believe that most judges will be strongly 
inclined to give this wide scope to the statute. 

If the statute is construed to apply to the trustee or executor 
group, it seems to us that this construction involves, for the reasons 
stated below, the treatment (for this purpose) of a trust estate or 
the estate of a deceased person as a legal unit. 

The Act only applies to a defendant who discloses his principal. 
The requirement that the principal be disclosed applies to those 
filling a representative character, as well as to persons described 
as agents. Now a trustee is, apart from statute, himself the principal. 
‘When a trustee contracts as such, unless he is bound no one is 
bound, for he has no principal.”’ '* The trustees are not ‘‘agents for 
principals behind.” * At the common law, when a trustee dis- 
closes the principal he discloses himself. Therefore, unless the 
trust estate is treated for the purposes of § 20 as a legal unit, a 
trustee in disclosing the principal will simply disclose himself. 

Is it possible to construe the Act as recognizing the trustee (rather 
than the trust estate) as the principal, and merely changing the 
rule that ‘‘as trustee”’ or “trustee” shall not be sufficient evidence 
of an understanding that the trustee’s own property shall be 
immune? We think that it can not. 

For this Act does not purport to deal with anything but negotiable 
instruments. There is a statute in Rhode Island *° which applies to 
all instruments where a person adds to his signature “words in- 


17 Hamilton v. Young, 116 Kan. 128, 225 Pac. 1045, 35 A. L. R. 496 (there 
was a second ground for the decision of the court which has been discussed 
at our pp. 533, 534); Adams v. Swig, 234 Mass. 584, 125 N. E. 857; Bowen 
v. Farley, 256 Mass. 19, 152 N. E. 69; Megowan v. Peterson, 173 N. Y. 1, 65 
N. E. 738; National Bank v. Jacobs, 85 W. Va. 653, 102 S. E. 491. 

18 Taylor v. Davis, 110 U.S. 330, 335, 4 Sup. Ct. 147, 150, 28 L. Ed. 163, 165. 

19 Cotton, L. J., in Smith v. Anderson, L. R. 15 Ch. Div. 247, 285. 

20 Genuieral Laws, 1923, Chap. 303, § 24. 
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dicating that he contracts or signs in his representative capacity as 
trustee, executor, administrator, guardian or conservator,” but 
the Act we are considering applies only to such instruments as are 
negotiable. 

Now if it were held that the trustee is the principal, but that he 
is not bound to pay out of his own property, then his promise to 
pay would be only a promise to pay if certain assets were sufficient 
and so his promise would not be an unconditional promise.2!_ No 
construction of § 20 of the Negotiable Instruments Law is permis- 
sible which would destroy the negotiability of the instrument, and 
thereby render the statute inapplicable. 

For these reasons we submit that the only construction of § 20 
of the Negotiable Instruments Law which will give it such a wide 
scope as to include the trustee or executor group of cases (as well 
as the agent or director group of cases) is the construction that for 
the purposes of this section the legislature intended that the trust 
estate or the estate of a deceased person should be treated as a 
legal unit. 

*1 See our discussion of this question in relation to Hibbs v. Brown, 190 N. Y. 
167, 82 N. E. 1108, our pp. 477, 478, 480-482. 


APPENDIX A 
UNIFORM PARTNERSHIP ACT 


PART I 
Preliminary Provisions 


Section 1.—(Name of Act.)—This Act may be cited as Uniform Partner- 
ship Act. 


Section 2.—(Definition of Terms.)—In this Act, “court” includes every 
court and judge having jurisdiction in the case. 

“Business” includes every trade, occupation, or profession. 

“Person” includes individuals, partnerships, corporations, and other as- 
sociations. 

“Bankrupt” includes bankrupt under the Federal Bankruptcy Act or 
insolvent under any state insolvent Act. 

“Conveyance” includes every assignment, lease, mortgage, or encumbrance. 

“Real property” includes land and any interest or estate in land. 


Section 3.—(Interpretation of Knowledge and Notice.)—(1) A person 
has “knowledge” of a fact, within the meaning of this Act, not only when 
he has actual knowledge thereof, but also when he has knowledge of such 
other facts as in the circumstances shows bad faith. 

(2) A person has “notice” of a fact, within the meaning of this Act, when 
the person who claims the benefit of the notice 

(a) States the fact to such person, or 

(b) Delivers through the mail, or by other means of communication, a writ- 
ten statement of the fact to such person or to a proper person at his place of 
business or residence. 


Section 4.—(Rules of Construction.)—(1) The rule that statutes in deroga- 
tion of the common law are to be strictly construed shall have no application 
to this Act. 

(2) The law of estoppel shall apply under this Act. 

(3) The law of agency shall apply under this Act. 

(4) This Act shall be so interpreted and construed as to effect its general 
purpose to make uniform the law of those states which enact it. 

(5) This Act shall not be construed so as to impair the obligations of any 
contract existing when the Act goes into effect, nor to affect any action or pro- 
ceedings begun or right accrued before this Act takes effect. 
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Section 5.—(Rules for Cases not Provided for in Act.)—In any case not 
provided for in this Act the rules of law and equity, including the law mer- 
chant, shall govern. 


PART II 
Nature of a Partnership 


Section 6.—(Partnership Defined.)—(1) A partnership is an association 
of two or more persons to carry on as co-owners a business for profit. 

(2) But any association formed under any other statute of this state, or 
any statute adopted by authority other than the authority of this state, is 
not a partnership under this Act, unless such association would have been a 
partnership in this state prior to the adoption of this Act; but this Act shall 
apply to limited partnerships except in so far as the statutes relating to such 
partnerships are inconsistent herewith. 


Section 7.—(Rules for Determining the Existence of a Partnership.)— 
In determining whether a partnership exists, these rules shall apply: 

(1) Except as provided by Section 16, persons who are not partners as to 
each other are not partners as to third persons. 

(2) Joint tenancy, tenancy in common, tenancy by the entireties, joint 
property, common property, or part ownership does not of itself establish 
a partnership, whether such co-owners do or do not share any profits made 
by the use of the property. 

(3) The sharing of gross returns does not of itself establish a partnership, 
whether or not the persons sharing them have a joint or common right or 
interest in any property from which the returns are derived. 

(4) The receipt by a person of a share of the profits of a business is prima 
facie evidence that he is a partner in the business, but no such inference shall 
be drawn if such profits were received in payment: 

(a) As a debt by installments or otherwise, 

(b) As wages of an employee or rent to a landlord, 

(c) As an annuity to a widow or representative of a deceased partner, 

(d) As interest on a loan, though the amount of payment vary with the 
profits of the business, ; 

(e) As the consideration for the sale of the good-will of a business or other 
property by installments or otherwise. 


Section 8.—(Partnership Property.)—(1) All property originally brought 
into the partnership stock or subsequently acquired, by purchase or otherwise, 
on account of the partnership is partnership property. 

(2) Unless the contrary intention appears, property acquired with part- 
nership funds is partnership property. 

(3) Any estate in real property may be acquired in the partnership name. 
Title so acquired can be conveyed only in the partnership name. 
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(4) A conveyance to a partnership in the partnership name, though without 
words of inheritance, passes the entire estate of the grantor unless a contrary 
intent appears. 


PART III 
Relations of Partners to Persons Dealing with the Partnership 


Section 9.—(Partner Agent of Partnership as to Partnership Business.)— 
(1) Every partner is an agent of the partnership for the purpose of its business, 
and the act of every partner, including the execution in the partnership name 
of any instrument, for apparently carrying on in the usual way the business 
of the partnership of which he is a member, binds the partnership, unless 
the partner so acting has in fact no authority to act for the partnership in 
the particular matter, and the person with whom he is dealing has knowledge 
of the fact that he has no such authority. 

(2) An act of a partner which is not apparently for the carrying on of the 
business of the partnership in the usual way, does not bind the partnership 
unless authorized by the other partners. 

(3) Unless authorized by the other partners or unless they have abandoned 
the business, one or more but less than all the partners have no authority to: 

(a) Assign the partnership property in trust for creditors or on the assignee’s 
promise to pay the debts of the partnership, 

(b) Dispose of the good-will of the business, 

(c) Do any other act which would make it impossible to carry on the or- 
dinary business of the partnership, 

(d) Confess a judgment, 

(e) Submit a partnership claim or liability to arbitration or reference. 

(4) No act of a partner in contravention of a restriction on his authority 
shall bind the partnership to persons having knowledge of the restriction. 


Section 10.—(Conveyance of Real Property of Partnership.)—(1) Where 
title to real property is in the partnership name, any partner may convey title 
to such property by a conveyance executed in the partnership name; but the 
partnership may recover such property unless the partner’s act binds the part- 
nership under the provisions of paragraph (1) of Section 9, or unless such 
property has been conveyed by the grantee or a person claiming through such 
grantee to a holder for value, without knowledge that the partner, in making 
the conveyance, has exceeded his authority. 

(2) Where title to real property is in the name of the partnership, a con- 
veyance executed by a partner, in his own name, passes the equitable interest 
of the partnership, provided the act is one within the authority of the partner 
under the provisions of paragraph (1) of Section 9. 

(3) Where title to real property is in the name of one or more but not all 
the partners, and the record does not disclose the right of the partnership, 
the partners in whose name the title stands may convey title to such property; 
but the partnership may recover such property if the partners’ act does not 
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bind the partnership under the provisions of paragraph (1) of Section 9, unless 
the purchaser or his assignee is a holder for value, without knowledge. 

(4) Where the title to real property is in the name of one or more or all 
the partners, or in a third person in trust for the partnership, a conveyance 
executed by a partner in the partnership name, or in his own name, passes 
the equitable interest of the partnership, provided the act is one within the 
authority of the partner under the provisions of paragraph (1) of Section 9. 

(5) Where the title to real property is in the names of all the partners a 
conveyance executed by all the partners passes all their rights in such property. 


Section 11.—(Partnership Bound by Admission of Partner.)—An admis- 
sion or representation made by any partner concerning partnership affairs 
within the scope of his authority as conferred by this Act is evidence against 
the partnership. 


Section 12.—(Partnership Charged with Knowledge of or Notice to Part- 
ner.)—Notice to any partner of any matter relating to partnership affairs, 
and the knowledge of the partner acting in the particular matter, acquired 
while a partner or then present to his mind, and the knowledge of any other 
partner who reasonably could and should have communicated it to the acting 
partner, operate as notice to or knowledge of the partnership, except in the 
case of a fraud on the partnership committed by or with the consent of that 
partner. 


Section 13.—(Partnership Bound by Partner’s Wrongful Act.)—Where, 
by any wrongful act or omission of any partner acting in the ordinary course 
of the business of the partnership, or with the authority of his co-partners, 
loss or injury, is caused to any person, not being a partner in the partnership, 
or any penalty is incurred, the partnership is liable therefor to the same extent 
as the partner so acting or omitting to act. 


Section 14.—(Partnership Bound by Partner’s Breach of Trust.)—The 
partnership is bound to make good the loss: 

(a) Where one partner, acting within the scope of his apparent authority, 
receives money or property of a third person and mis-applies it; and 

(b) Where the partnership in the course of its business receives money 
or property of a third person, and the money or property so received is mis- 
applied by any partner while it is in the custody of the partnership. 


Section 15.—(Nature of Partner’s Liability.) —All partners are liable— 

(a) Jointly and severally, for everything chargeable to the partnership under 
Sections 13 and 14. 

(b) Jointly, for all other debts and obligations of the partnership; but any 
partner may enter into a separate obligation to perform a partnership contract. 


Section 16.—(Partner by Estoppel.)—(1) When a person, by words spoken 
or written or by conduct, represents himself, or consents to another represent- 
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ing him to any one, as a partner in an existing partnership or with one or 
more persons not actual partners, he is liable to any such person to whom 
such representation has been made, who has, on the faith of such representa- 
tion, given credit to the actual or apparent partnership; and if he has made 
such representation or consented to its being made in a public manner he is 
liable to such person, whether the representation has or has not been made 
or communicated to such person so giving credit by or with the knowledge of 
the apparent partner making the representation or consenting to its being made. 

(a) When a partnership liability results, he is liable as though he were an 
actual member of the partnership. 

(b) When no partnership liability results, he is liable jointly with the other 
person, if any, so consenting to the contract or representation as to incur 
liability, otherwise separately. 

(2) When a person has thus been represented to be a partner in an existing 
partnership, or with one or more persons not actual partners, he is an agent 
of the persons consenting to such representation to bind them to the same 
extent and in the manner as though he were a partner in fact, with respect 
to persons who rely upon the representation. Where all the members of the 
existing partnership consent to the representation, a partnership act or obliga- 
tion results; but in all other cases it is the joint act or obligation of the person 
acting and the persons consenting to the representation. 


Section 17.—(Liability of Incoming Partner.)—A person admitted as a 
partner into an existing partnership is liable for all the obligations of the part- 
nership arising before his admission, as though he had been a partner when 
such obligations were incurred, except that his liability shall be satisfied only 
out of partnership property. 


PART IV 
Relations of Partners to One Another 


Section 18.—(Rules Determining Rights and Duties of Partners.)—The 
rights and duties of the partners in relation to the partnership shall be deter- 
mined, subject to any agreement between them, by the following rules: 

(a) Each partner shall be repaid his contributions, whether by way of 
capital or advances to the partnership property, and share equally in the profits 
and surplus remaining after all liabilities, including those to partners, are 
satisfied; and must contribute towards the losses, whether of capital or other- 
wise, sustained by the partnership, according to his share in the profits. 

(b) The partnership must indemnify every partner in respect of payment 
made and personal liabilities reasonably incurred by him in the ordinary 
and proper conduct of its business, or for the preservation of its business, or 
property. 

(c) A partner, who in aid of the partnership, makes any payment or ad- 
vance beyond the amount of capital which he agreed to contribute, shall be 
paid interest from the date of the payment or advance. 
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(d) A partner shall receive interest on the capital contributed by him only 
from the date when repayment should be made. 

(e) All partners have equal rights in the management and conduct of the 
partnership business. 

(f) No partner is entitled to remuneration for acting in the partnership 
business, except that a surviving partner is entitled to reasonable compensa- 
tion for his services in winding up the partnership affairs. 

(g) No person can become a member of a partnership without the consent 
of all the partners. 

(h) Any difference arising as to ordinary matters connected with the part- 
nership business may be decided by a majority of the partners; but no act 
in contravention of any agreement between the partners may be done right- 
fully without the consent of all the partners. 


Section 19.—(Partnership Books.)—The partnership books shall be kept, 
subject to any agreement between the partners, at the principal place of busi- 
ness of the partnership, and every partner shall at all times have access to and 
may inspect and copy any of them. 


Section 20.—(Duty of Partners to Render Information.)—Partners shall 
render on demand true and full information of all things affecting the part- 
nership to any partner, or the legal representative of any deceased partner, 
or partner under legal disability. 


Section 21.—(Partner Accountable as a Fiduciary.)—(1) Every partner 
must account to the partnership for any benefit, and hold as trustee for it 
any profits derived by him without the consent of the other partners from 
any transaction connected with the formation, conduct, or liquidation of 
the partnership, or from any use by him of its property. 

(2) This section applies also to the representatives of a deceased partner, 
engaged in the liquidation of the affairs of the partnership as the personal 
representatives of the last surviving partner. 


Section 22.—(Right to an Account.)—Any partner shall have the right to 
a formal account as to partnership affairs: 

(a) If he is wrongfully excluded from the partnership business or possession 
of its property by his co-partners, 

(b) If the right exists under the terms of any agreement, 

(c) As provided by Section 21, 

(d) Whenever other circumstances render it just and reasonable. 


Section 23.—(Continuation of Partnership Beyond Fixed Term.)—(1) 
When a partnership for a fixed term or particular undertaking is continued 
after the termination of such term or particular undertaking without any ex- 
press agreement, the rights and duties of the partners remain the same as they 
were at such termination, so far as is consistent with a partnership at will. 


UNIFORM PARTNERSHIP ACT 871 


(2) A continuation of the business by the partners or such of them as habit- 
ually acted therein during the term, without any settlement or liquidation 


of the partnership affairs, is prima facie evidence of a continuation of the part- 
nership. 


PART V 
Property Rights of a Partner 


Section 24.—(Extent of Property Rights of a Partner.)—The property 
rights of a partner are (1) his rights in specific partnership property, (2) his 
interest in the partnership, and (3) his right to participate in the management. 


Section 25.—(Nature of a Partner’s Right in Specific Partnership Prop- 
erty.)—(1) A partner is a co-owner with his partners of specific partnership 
property holding as a tenant in partnership. 

(2) The incidents of this tenancy are such that: 

(a) A partner, subject to the provisions of this Act and to any agreement 
between the partners, has an equal right with his partners to possess specific 
partnership property for partnership purposes; but he has no right to possess 
such property for any other purpose without the consent of his partners. 

(b) A partner’s right in specific partnership property is not assignable, 
except in connection with the assignment of the rights of all the partners in 
the same property. 

(c) A partner’s right in specific partnership property is not subject to at- 
tachment or execution, except on a claim against the partnership. When 
partnership property is attached for a partnership debt the partners, or any 
of them, or the representatives of a deceased partner, cannot claim any right 
under the homestead or exemption laws. 

(d) On the death of a partner his right in specific partnership property 
vests in the surviving partner or partners, except where the deceased was 
the last surviving partner, when his right in such property vests in his legal 
representative. Such surviving partner or partners, or the legal representative 
of the last surviving partner, has no right to possess the partnership property 
for any but a partnership purpose. 

(e) A partner’s right in specific partnership property is not subject to 
dower, curtesy, or allowances to widows, heirs, or next of kin. 


Section 26.—(Nature of Partner’s Interest in the Partnership.)—A part- 
ner’s interest in the partnership is his share of the profits and surplus, and 
the same is personal property. 


Section 27.—(Assignment of Partner’s Interest.)—(1) A conveyance by a 
partner of his interest in the partnership does not of itself dissolve the part- 
nership, nor, as against the other partners in the absence of agreement, entitle 
the assignee, during the continuance of the partnership, to interfere in the 
management or administration of the partnership business or affairs, or to 
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require any information or account of partnership transactions, or to inspect 
the partnership books; but it merely entitles the assignee to receive, in ac- 
cordance with his contract, the profits to which the assigning partner would 
otherwise be entitled. 

(2) In case of a dissolution of the partnership, the assignee is entitled to 
receive his assignor’s interest, and may require an account from the date only 
of the last account agreed to by all the partners. 


Section 28.—(Partner’s Interest Subject to Charging Order.)—(1) On due 
application to a competent court by any judgment creditor of a partner, the 
court which entered the judgment, order, or decree, or any other court, may 
charge the interest of the debtor partner with payment of the unsatisfied 
amount of such judgment debt with interest thereon; and may then or later 
appoint a receiver of his share of the profits, and of any other money due or 
to fall due to him in respect of the partnership, and make all other orders, 
directions, accounts and inquiries which the debtor partner might have made, 
or which the circumstances of the case may require. 

(2) The interest charged may be redeemed at any time before foreclos- 
ure, or in case of a sale being directly by the court may be purchased without 
thereby causing a dissolution: 

(a) With separate property, by any one or more of the partners, or 

(b) With partnership property, by any one or more of partners with the 
consent of all the partners whose interests are not so charged or sold. 

(3) Nothing in this Act shall be held to deprive a partner of his right, if 
any, under the exemption laws, as regards his interest in the partnership. 


PART VI 
Dissolution and Winding Up 


Section 29.—(‘“Dissolution” Defined.)—The dissolution of a partnership 
is the change in the relation of the partners caused by any partner ceasing 
to be associated in the carrying on, as distinguished from the winding up, 
of the business. 


Section 30.—(Partnership Not Terminated by Dissolution.)—On dissolu- 
tion the partnership is not terminated, but continues until the winding up 
of partnership affairs is completed. 


Section 31.—(Causes of Dissolution.)—Dissolution is caused: 

(1) Without violation of the agreement between the partners, 

(a) By the termination of the definite term or particular undertaking specified 
in the agreement, 

(b) By the express will of any partner when no definite term or particular 
undertaking is specified, 

(c) By the express will of all the partners who have not assigned their 
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interests or suffered them to be charged for their separate debts, either before 
or after the termination of any specified term or particular undertaking, 

(d) By the expulsion of any partner from the business bona fide in accordance 
with such a power conferred by the agreement between the partners . 

(2) In contravention of the agreement between the partners, where the 
circumstances do not permit a dissolution under any other provision of this 
section, by the express will of any partner at any time; 

(3) By any event which makes it unlawful for the business of the part- 
nership to be carried on, or for the members to carry it on in partnership; 

(4) By the death of any partner; 

(5) By the bankruptcy of any partner or the partnership; 

(6) By decree of court under Section 32. 


Section 32.—(Dissolution by Decree of Court.)—(1) On application by 
or for a partner the court shall decree a dissolution whenever: 

(a) A partner has been declared a lunatic in any judicial proceeding or is 
shown to be of unsound mind, | 

(b) A partner becomes in any other way incapable of performing his part 
of the partnership contract, 

(c) A partner has been guilty of such conduct as tends to affect prejudicially 
the carrying on of the business, : 

(d) A partner wilfully or persistently commits a breach of the partnership 
agreement, or otherwise so conducts himself in matters relating to the part- 
nership business that it is not reasonably practicable to carry on the business 
in partnership with him, 

(e) The business of the partnership can only be carried on at a loss, 

(f) Other circumstances render a dissolution equitable. 

(2) On the application of the purchaser of a partner’s interest under Sec- 
tions 28 or 29: 

(a) After the termination of the specified term or particular undertaking; 

(b) At any time if the partnership was a partnership at will when the in- 
terest was assigned or when the charging order was issued. 


Section 33.—(General Effect of Dissolution on Authority of Partner.)— 
Except so far as may be necessary to wind up partnership affairs, or to com- 
plete transactions begun but not then finished, dissolution terminates all 
authority of any partner to act for the partnership. 

(1) With respect to the partners, 

(a) When the dissolution is not by the act, bankruptcy or death of a part- 
ner; or 

(b) When the dissolution is by such act, bankruptcy or death of a partner, 
in cases where Section 34 so requires. 

(2) With respect to persons not partners, as declared in Section 35. 


Section 34.—(Right of Partner to Contribution from Co-Partners After 
Dissolution.)—Where the dissolution is caused by the act, death or bank- 
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ruptcy of a partner, each partner is liable to his co-partners for his share of 
any liability created by any partner acting for the partnership as if the part- 
nership had not been dissolved, unless 

(a) The dissolution being by act of any partner, the partner acting for the 
partnership had knowledge of the dissolution; or 

(b) The dissolution being by the death or bankruptcy of a partner, the 
partner acting for the partnership had knowledge or notice of the death or 
bankruptcy. 


Section 35.—(Power of Partner to Bind Partnership to Third Persons After 
Dissolution.)—(1) After dissolution a partner can bind the partnership except 
as provided in Paragraph (3), 

(a) By any act appropriate for winding up partnership affairs or complet- 
ing transactions unfinished at dissolution; 

(b) By any transaction which would bind the partnership if dissolution 
had not taken place, provided the other party to the transaction 

(I) Had extended credit to the partnership prior to dissolution and had no 
knowledge or notice of the dissolution; or 

(II) Though he had not so extended credit, had nevertheless known of the 
partnership prior to dissolution, and having no knowledge or notice of dis- 
solution and the fact of dissolution had not been advertised in a newspaper 
of general circulation in the place (or in each place if more than one), at which 
the partnership business was regularly carried on, and in the legal periodical, 
if any, designated by rule of court in such place or places for the publication 
of legal notices. 

(2) The liability of a partner under Paragraph (1b) shall be satisfied out 
of partnership assets alone, when such partner had been, prior to dissolu- 
tion, 

(a) Unknown as a partner to the persons with whom the contract is made, 
and 

(b) So far unknown and inactive in partnership affairs that the business 
reputation of the partnership could not be said to have been in any degree 
due to his connection with it. 

(3) The partnership is in no case bound by any act of a partner after dis- 
solution, 

(a) Where the partnership is dissolved because it is unlawful to carry on 
the business, unless the act is appropriate for winding up partnership affairs; or 

(b) Where the partner has become bankrupt; or 

(c) Where the partner has no authority to wind up partnership affairs, 
except by a transaction with one who 

(I) Had extended credit to the partnership prior to dissolution, and had 
no knowledge or notice of his want of authority; or 

(II) Had not extended credit to the partnership prior to dissolution, and, 
having no knowledge or notice of his want of authority, the fact of this want 
of authority has not been advertised in the manner provided for advertising 
the fact of dissolution in Paragraph (IbII). 
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(4) Nothing in this section shall affect the liability, under Section 16, of 
any person, who after dissolution, represents himself, or consents to another 
representing him, as a partner in a partnership engaged in carrying on 
business. 


Section 36.—(Effect of Dissolution on Partner’s Existing Liability.) —(1) 
The dissolution of the partnership does not of itself discharge the existing 
liability of any partner. 

(2) A partner is discharged from any existing liability upon dissolution of 
the partnership by an agreement to that effect between himself, the partner- 
ship creditor, and the person or partnership continuing the business; and such 
agreement may be inferred from the course of dealing between the creditor 
having knowledge of the dissolution and the person or partnership continuing 
the business. 

(3) Where a person agrees to assume the existing obligations of a dissolved 
partnership, the partners whose obligations have been assumed shall be dis- 
charged from any liability to any creditor of the partnership who, knowing 
of the agreement, consents to a material alteration in the nature or time of 
payment of such obligations. 

(4) The individual property of a deceased partner shall be liable for all 
obligations of the partnership incurred while he was a partner, but subject 
to the prior payment of his separate debts. 


Section 37.—(Right to Wind Up.)—Unless otherwise agreed the partners 
who have not wrongfully dissolved the partnership, or the legal representative 
of the last surviving partner, not bankrupt, has the right to wind up the part- 
nership affairs; provided, however, that any partner, his legal representative, 
or his assignee, upon cause shown, may obtain winding up by the court. 


Section 38.—(Rights of Partners to Application of Partnership Property.) 
—(1) When dissolution is caused in any way, except in contravention of 
the partnership agreement, each partner, as against his co-partners and all 
persons claiming through them in respect of their interests in the partnership, 
unless otherwise agreed, may have the partnership property applied to dis- 
charge its liabilities, and the surplus applied to pay in cash the net amount 
owing to the respective partners. But if dissolution is caused by expulsion 
of a partner, bona fide under the partnership agreement, and if the expelled 
partner is discharged from all partnership liabilities, either by payment or 
agreement under Section 36 (2), he shall receive in cash only the net amount 
due him from the partnership. 

(2) When dissolution is caused in contravention of the partnership agree- 
ment the rights of the partners shall be as follows: 

(a) Each partner who has not caused dissolution wrongfully shall have, 

I. All the rights specified in paragraph (1) of this section, and 

Il. The right, as against each partner who has caused the dissolution wrong- 
fully, to damages for breach of the agreement. 

(b) The partners who have not caused the dissolution wrongfully, if they 
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all desire to continue the business in the same name, either by themselves 
or jointly with others, may do so, during the agreed term for the partnership, 
and for that purpose may possess the partnership property, provided they 
secure the payment by bond approved by the court, or pay to any partner 
who has caused the dissolution wrongfully, the value of his interest in the 
partnership at the dissolution, less any damages recoverable under clause 
(2aII) of this section, and in like manner indemnify him against all present 
or future partnership liabilities. 

(c) A partner who has caused the dissolution wrongfully shall have: 

I. If the business is not continued under the provisions of paragraph (2b), 
all the rights of a partner under paragraph (1), subject to clause (2aII), of 
this section; 

II. If the business is continued under paragraph (2b) of this section, the 
right, as against his co-partners and all claiming through them in respect of 
their interests in the partnership, to have the value of his interest in the part- 
nership, less any damages caused to his co-partners by the dissolution, as- 
certained and paid to him in cash, or the payment secured by bond approved 
by the court, and to be released from all liabilities of partnership; but in as- 
certaining the value of the partner’s interest the value of the good will of 
the business shall not be considered. 


Section 39.—(Rights Where Partnership is Dissolved for Fraud or Mis- 
representation.)—Where a partnership contract is rescinded on the ground 
of the fraud or misrepresentation of one of the parties thereto, the party en- 
titled to rescind is, without prejudice to any other right, entitled, 

(a) Toa lien on, or right of retention of, the surplus of the partnership prop- 
erty, after satisfying the partnership liabilities to third persons, for any sum 
of money paid by him for the purchase of an interest in the partnership and 
for any capital or advances contributed by him; and 

(b) To stand, after all liabilities to third persons have been satisfied, in 
the place of the creditors of the partnership for any payments made by him 
in respect of the partnership liabilities; and 

(c) To be indemnified by the person guilty of the fraud or making the rep- 
resentation against all debts and liabilities of the partnership. 


Section 40.—(Rules for Distribution.)—In settling accounts between the 
parties after dissolution, the following rules shall be observed, subject to any 
agreement to the contrary: 

(a) The assets of the partnership are— 

I. The partnership property, 

II. The contributions of the partners necessary for the payment of all the 
liabilities specified in clause (b) of this paragraph. 

(b) The liabilities of the partnership shall rank, in order of payment, as 
follows: 

I. Those owing to creditors other than partners, 

II. Those owing to partners other than for capital and profits, 
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III. Those owing to partners in respect of capital, 

IV. Those owing to partners in respect of profits. 

(c) The assets shall be applied, in the order of their declaration in clause 
(a) of this paragraph, to the satisfaction of the liabilities. 

(d) The partners shall contribute, as provided by Section 18 (a), the amount 
necessary to satisfy the liabilities; but if any, but not all, of the partners are 
insolvent, or, nor being subject to process, refuse to contribute, the other part- 
ners shall contribute their share of the liabilities, and, in the relative propor- 
tions in which they share the profits, the additional amount necessary to pay 
the liabilities. 

(e) An assignee for the benefit of creditors, or any person appointed by 
the court, shall have the right to enforce the contributions specified in clause 
(d) of this paragraph. 

(f) Any partner or his legal representative shall have the right to enforce 
the contributions specified in clause (d) of this paragraph, to the extent of 
the amount which he has paid in excess of his share of the liability. 

(g) The individual property of a deceased partner shall be liable for the 
contributions special in clause (d) of this paragraph. 

(h) When partnership property and the individual properties of the part- 
ners are in the possession of a court for distribution, partnership creditors 
shall have priority on partnership property, and separate creditors on in- 
dividual property, saving the rights of lien or secured creditors as heretofore. 

(i) Where a partner has become bankrupt or his estate is insolvent the 
claims against his separate property shall rank in the following order: 

I. Those owing to separate creditors, 

II. Those owing to partnership creditors, 

III. Those owing to partners by way of contribution. 


Section 41.—(Liability of Persons Continuing the Business in Certain Cases.) 
—(1) When any new partner is admitted into an existing partnership, or 
when any partner retires and assigns (or the representative of the deceased 
partner assigns) his rights in partnership property to two or more of the part- 
ners, or to one or more of the partners and one or more third persons, if the 
business is continued without liquidation of the partnership affairs, creditors 
of the first or dissolved partnership are also creditors of the partnership so 
continuing the business. 

(2) When all but one partner retire and assign (or the representative of a 
deceased partner assigns) their rights in partnership property to the remain- 
ing partner, who continues the business without liquidation of partnership af- 
fairs, either alone or with others, creditors of the dissolved partnership are 
also creditors of the person or partnership so continuing the business. 

(3) When any partner retires or dies, and the business of the dissolved part- 
nership is continued as set forth in paragraphs (1) and (2) of this section, 
with the consent of the retired partners or the representative of the deceased 
partner, but without any assignment of his right in partnership property, 
rights of creditors of the dissolved partnership and of the creditors of the 
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person or partnership continuing the business shall be as if such assignment 
had been made. 

(4) When all the partners or their representatives assign their rights in 
partnership property to one or more third persons who promise to pay the 
debts, and who continue the business of the dissolved partnership, creditors 
of the dissolved partnership are also creditors of the person or partnership 
continuing the business. 

(5) When any partner wrongfully causes a dissolution, and the remaining 
partners continue the business under the provisions of Section 38 (2b), either 
alone or with others, and without liquidation of the partnership affairs, credit- 
ors of the dissolved partnership are also creditors of the person or partnership 
continuing the business. 

(6) When a partner is expelled, and the remaining partners continue the 
business, either alone or with others, without liquidation of the partnership 
affairs, creditors of the dissolved partnership are also creditors of the person 
or partnership continuing the business. 

(7) The liability of a third person, becoming a partner in the partnership 
continuing the business, under this section, to the creditors of the dissolved 
partnership, shall be satisfied out of partnership property only. 

(8) When the business of a partnership after dissolution is continued under 
any conditions set forth in this section, the creditors of the dissolved part- 
nership, as against the separate creditors of the retiring or deceased partner 
or the representative of the deceased partner, have a prior right to any claim 
of the retired partner or the representative of the deceased partner against the 
person or partnership continuing the business, on account of the retired or 
deceased partner’s interest in the dissolved partnership or on account of 
any consideration promised for such interest or for his right in partnership 
property. 

(9) Nothing in this section shall be held to modify any right of creditors 
to set aside any assignment on the ground of fraud. 

(10) The use by the person or partnership continuing the business of the 
partnership name, or the name of a deceased partner as part thereof, shall 
not of itself make the individual property of the deceased partner liable for 
any debts contracted by such person or partnership. 


Section 42.—(Rights of Retiring or Estate of Deceased Partner When the 
Business is Continued.)—When any partner retires or dies, and the business 
is continued under any of the conditions set forth in Section 41 (ly 27.3; 5, @), 
or Section 38 (2b), without any settlement of accounts as between him or 
his estate and the person or partnership continuing the business, unless other- 
wise agreed, he or his legal representative as against such persons or partner- 
ship may have the value of his interest at the date of dissolution ascertained, 
and shall receive as an ordinary creditor an amount equal to the value of his 
interest in the dissolved partnership with interest, or, at his option, or at the 
option of his legal representative, in lieu of interest, the profits attributable 
to the use of his right in the property of the dissolved partnership; provided 
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that the creditors of the dissolved partnership, as against the separate credit- 
ors, or the representative of the retired or deceased partner, shall have priority 
on any claim arising under this section, as provided by Section 41 (8) of this 
Act. 


Section 43.—(Accrual of Actions.) —The right to an account of his interest 
shall accrue to any partner, or his legal representative, as against the winding 
up partners or the surviving partners or the person or partnership continuing 
the business, at the date of the dissolution, in the absence of any agreement 
to the contrary. 


PART VIL 
Miscellaneous Provisions 


Section 44.—(When Act Takes Effect.)}—This Act shall take effect on the 
day of , one thousand nine hundred and 


Section 45.—(Legislation Repealed.)—All Acts or parts of Acts inconsistent 
with this Act are hereby repealed. 


APPENDIX B 
BOSTON PERSONAL PROPERTY TRUST 


TuIs DECLARATION OF TRUST, made this tenth day of January, in the 
year eighteen hundred and ninety-three, by John Quincy Adams of Quincy, 
Moses Williams of Brookline, William Minot, Junior, and Abbott Lawrence 
Lowell, both of Boston, and Robert Sedgwick Minot of Manchester, all in 
the Commonwealth of Massachusetts (hereinafter called the Trustees), wit- 
nesseth: 


DESIGNATION. 


First. That this Trust shall be designated the “Boston Personal Property 
Trust.” 


I. TRUSTEES’ DUTIES, POWERS, AND LIABILITIES.—DECLARA- 
TION.—NOT A PARTNERSHIP.—CESTUIS NOT LIABLE. 


Second. That the said Trustees shall hold all the funds and property (herein- 
after called the Trust Fund), now or hereafter held by or paid to, or transferred 
or conveyed to them or their successors as Trustees hereunder in trust for the 
purposes, with the powers and subject to the limitations hereinafter declared, 
for the benefit of the cestuis que trustent, and it is hereby expressly declared 
that a trust, and not a partnership, is hereby created; that neither the Trustees 
nor the cestuis que trustent shall ever be personally liable hereunder as part- 
ners or otherwise, but that for all debts the Trustees shall be liable as such 
to the extent of the Trust Fund only. In all contracts or instruments creating 
liability, it shall be expressly stipulated that the cestwis que trustent shall not 
be liable. 


PAYMENTS. 


Third. In case any person proposes to pay by instalments, or at a future 
date, sums of money for interests in the Trust Fund, the Trustees shall have 
full power and discretion to call such payments upon such terms and condi- 
tions as they see fit, and to receive the same either wholly or partly in cash, 
or in any property in which they are authorized to invest said fund. 


POWER OF INVESTMENT—PERSONAL PROPERTY—GROUND 
RENTS. 


Fourth. (a) The Trustees shall have as full power and discretion, as if 
absolute owners, to invest and reinvest the Trust Fund (including any surplus 
and also income) in personal property, including bonds and notes or obliga- 
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tions secured upon real estate, and the decision of the Trustees as to what 
is personal property shall be final. They shall have the like power of invest- 
ment in the purchase and improvement of real estate in the cities of the United 
States of America, for the purpose of leasing the same upon long terms, or 
ground rents so-called; and all real estate so purchased shall be conveyed 
to them in joint tenancy as Trustees hereunder. 


POWER OF SALE. 


(b) The Trustees shall have full power and discretion to sell, transfer, and 
convey from time to time, at public or private sale, any part or all of said 
Trust Fund, upon such terms and conditions as they see fit, and to invest 
the proceeds in the same manner, and upon the same trusts as the original 
fund. 


POWERS AS TO REAL ESTATE. 


(c) The Trustees shall have absolute control over and power to dispose of 
all real estate held by them at any time under this Trust, as if they were the 
absolute owners thereof, including the power to sell and convey, as above 
set forth, to improve, to lease or hire for improvement or otherwise, for a term 
beyond the possible termination of this trust, or for any less term, either 
with or without option of purchase, to let, to exchange, to release, and to 
partition. 


POWER TO BORROW AND MORTGAGE. 


(d) The Trustees may borrow money, for such time and upon such terms 
as they see fit, on mortgage of any real estate held by them hereunder, and 
may give mortgages therefor, either with or without power of sale, but never 
for more than sixty per cent. of the value, in their judgment, of the property 
so mortgaged. 


POWER TO BORROW AND PLEDGE. 


(e) The Trustees shall also have power at any time to borrow money, and 
to pledge, as collateral security for such loan, any personal property belonging 
to the Trust Fund, provided, however, that no loan shall be contracted for, 
so that the aggregate amount of such loans outstanding shall at such time 
exceed, in the judgment of the Trustees, twenty-five per cent. of the total 
amount of the personal property of the Trust Fund. 


EXECUTION OF INSTRUMENTS. 


(f) The execution of all contracts, of all conveyances and transfers, and 
of all other instruments relating to the Trust Fund or any part thereof, by 
any three Trustees, shall always be sufficient. The acting Trustee or Actuary 
or Treasurer shall have full power to cancel and discharge mortgages, by deed 
or otherwise, on the payment or satisfaction thereof. 
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PURCHASERS, ETC., NOT LIABLE. 


(g) No purchaser, lender, corporation, association, or officer or transfer 
agent thereof, dealing with the Trustees, shall be bound to make any inquiry 
concerning the validity of any sale, pledge, mortgage, loan, or purchase pur- 
porting to be made by the Trustees, or be liable for the application of money 


paid or loaned. 
RECORDS.—DEPOSITARY. 


Fifth. The Trustees shall constitute as their Depositary such Trust Com- 
pany in the city of Boston as they shall from time to time select, and hereby 
declare that they have selected for such Depositary the State Street Safe 
Deposit & Trust Company. Such Depositary shall have the custody of this 
Declaration of Trust, of any and all instruments altering or adding to the 
same, or terminating the Trust, or containing the resignation of one or more 
Trustees, or appointing one or more Trustees to fill vacancies, or appointing 
a Trustee attorney for a co-Trustee, or otherwise affecting this Declaration 
of Trust, or the duties, powers, or liabilities of the Trustees. Such Depositary 
shall be bound to deliver on demand to any new Depositary selected by the 
Trustees, all such documents and records, and also to record, at the request 
of the Trustees, any such document in any place of public record selected 
by them, whereupon the duty of such Depositary as to such recorded document, 
and its liability therefor hereunder, shall cease, and it shall deliver to the 
Trustees all papers relating to the same. Copies of all documents and records 
in the custody of such Depositary, duly certified, and certificates as to who 
are the Trustees, or cestuis que trustent, or the like, duly signed by the President, 
Treasurer, or Actuary of such Depositary, shall be conclusive upon all ques- 
tions as to title or affecting the rights of third persons, and in general shall 
have all the effect of their originals. 


MANAGEMENT AND COMPENSATION. 


Sixth. The Trustees may from time to time hire suitable officers for the 
transaction of the business of the Trust, appoint, remove, or reappoint such 
officers or agents (including a Depositary, and also agents to procure pro- 
posals for payments for interests herein) as they may think best, define their 
duties, and fix their compensation. The compensation of the Trustees shall 
not at any time exceed five per cent. of the gross income of the Trust Fund, 
and one per cent. of the amount distributed or conveyed upon final distribution 
or conveyance. 

DIVIDENDS.—SURPLUS. 


Seventh. The Trustees shall declare dividends from the net income of the 
Trust Fund among the cestwis que trustent quarterly, or oftener, if convenient 
to the Trustees, and their decision as to amount of dividends, and as to using 
therefor any portion of the Surplus Fund, shall be final. They may set aside 
from time to time such portion of the net income as shall not be required 
for dividends for a Surplus Fund. 
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POWER TO DECIDE BETWEEN INCOME AND CAPITAL. 


Eighth. The Trustees may charge all brokers’ and agents’ commissions 
to Income or Capital, as they see fit. They shall have the right to treat as 
income such portion of the price of stock bought or sold between dividend 
days as fairly represents accrued dividends reckoned by way of interest, but 
never at a higher rate than six per cent. per annum on the price paid or re- 
ceived. In general their decision as to what constitutes Capital or Income, 
or shall be credited or debited to Capital or Income, shall be final. 


ANNUAL ACCOUNT. 


Ninth. The Trustees shall render an account annually or oftener, if con- 
venient to them, and shall, upon request, deliver or mail a copy to each cestut 
que trust. 


RESIGNATION.—VACANCY.—NEW APPOINTMENT.—TEM- 
PORARY ABSENCE.—POWER OF ATTORNEY. 


Tenth. Any Trustee may resign his trust by a written instrument signed 
and sealed by him, and acknowledged in the manner prescribed for the ac- 
knowledgment of deeds, and such instrument may be recorded in the Registry 
of Deeds for the County of Suffolk, or deposited with such Depositary as the 
Trustees shall from time to time select. 

Any vacancy occurring from any cause at any time in the number of said 
Trustees shall be filled by the remaining Trustees. Until such vacancy is 
filled, or while any Trustee is absent from the Commonwealth of Massachusetts, 
or physically or mentally incapable, by reason of disease or otherwise, the 
other Trustees shall have all the powers hereunder, and the certificate of the 
other Trustees of such vacancy, absence, or incapacity shall be conclusive. 
In case of such vacancy or of appointment of a new Trustee or Trustees, the 
Trust Fund shall immediately vest in the remaining Trustees or in the new 
Trustee or Trustees jointly with the remaining Trustees, as the case may be. 

And any Trustee may, by power of attorney, delegate his powers, for a 
period not exceeding six months at any one time, to any other Trustee or 
Trustees hereunder, provided that in no case shall less than three Trustees 
personally exercise the other powers hereunder (except in case of discharge 
of mortgages, as hereinbefore provided). 

The term “Trustees” used in this agreement shall be deemed to mean 
those who are or may be Trustees for the time being. 


TRUSTEES’ LIABILITY.—NO BOND REQUIRED. 


Eleventh. ach Trustee shall be responsible only for his own wilful and 
corrupt breach of trust, and not for any honest error of judgment, and not 
one for another. No Trustee shall be required to give a bond. 
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Il. RIGHTS AND LIABILITIES OF CESTUIS QUE TRUSTENT.— 
NOTICES. 


Twelfth. Notices delivered personally, or mailed with prepayment of 
postage seven days beforehand to any cestui que trust, or to his attorney duly 
designated for the purpose, at the residence stated by him or in the certificate, 
or to the address given by him or them from time to time to the Trustees, 
shall be binding. 


FORFEITURE OF PAYMENTS. 


Thirteenth. In case any cestui que trust neglects to pay any instalment within 
the time specified in the call therefor, the Trustees may, if they see fit, declare 
any amount of his previous payment or payments to be forfeited. 


CERTIFICATES.—CONVERTIBLE SCRIP.—LOST CERTIFICATES. 


Fourteenth. The Trustees shall issue a certificate, in such form as they shall 
deem best, to each person who shall pay them the sum of one thousand dol- 
lars or multiple thereof, for an interest in the Trust Fund. But no certificate 
shall be issued for any less sum than one thousand dollars, at par value. The 
Trustees may also from time to time, if they see fit, issue scrip of the par 
value of one hundred dollars or multiples thereof, convertible into certificates 
in sums of one thousand dollars or multiples thereof, and bearing interest, 
and on such other terms and conditions as they shall deem best. 

In case of the loss or destruction of a certificate or scrip, the Trustees may 
issue a duplicate thereof, on such terms as they deem proper. 


TRANSFER OF CERTIFICATES. 


Fifteenth. The interests represented by the certificates may be transferred 
on the books of the Trustees by the person named therein, or his legal rep- 
resentative, upon the surrender of the certificate, and a new certificate shall 
be issued to the transferee, who shall thereupon become a cestui que trust. 
But no such interest shall be sold until the holder thereof (including assignees 
in insolvency or bankruptcy, or for benefit of creditors, and holders by process 
of law or otherwise, except as hereinafter stated) shall have first in writing 
offered it for sale to the Trustee, who shall, as such Trustees, have the option 
for ten days after the receipt of such offer of buying the same at not more 
than the last preceding appraisal made by them, such appraisal to be made 
annually or oftener as they shall deem best. Interests so purchased by the 
Trustees may be held as part of the Trust Fund, or sold by them at their 
discretion. 

Devises by will, distribution of the estates of deceased persons accord- 
ing to law, and distribution of trust funds among those entitled thereto 


upon the termination of trusts, shall not be deemed sales for the purposes 
hereof. 


BOSTON PERSONAL PROPERTY TRUST 885 


NO ASSESSMENT OR PERSONAL LIABILITY. 


Sixteenth. No assessment shall ever be made upon the cestwis que trustent, 
nor shall they ever be personally liable in any event, or have any rights here- 
under except as herein defined. 


BOOKS OPEN TO INSPECTION. 


Seventeenth. The books of the Trustees shall always be open to the inspec- 
tion of the cestuis que trustent. 


INCREASE OF CAPITAL.—RIGHTS. 


Eighteenth. The Trustees may from time to time, at their discretion, invite 
and receive payments for interests in the Trust Fund in cash or in property, 
as hereinbefore provided, for the purpose of increasing the capital of the Trust 
Fund, giving preference, if they see fit, upon such terms and conditions as 
they shall deem best, to existing cestuis que trustent. All payments shall be 
subject to the terms of this Declaration of Trust. 


Ill. DURATION AND TERMINATION OF TRUST. 


Nineteenth. At and upon the expiration of twenty years after the death 
of the last survivor of the following-named persons:— 

Walter Abbott, son of Jere Abbott of Boston; 

George C. Adams, son of John Quincy Adams of Quincy; 

Oliver Ames, son of Frederick L. Ames of Easton; 

F. Reginald Bangs, son of Edward Bangs of Wareham; 

Boylston A. Beal, son of James H. Beal of Boston; 

Robert P. Blake, son of S. Parkman Blake of Boston; 

Causten Browne, Jr., son of Causten Browne of Boston; 

Edmund D. Codman, son of Robert Codman of Boston; 

David H. Coolidge, Jr., son of David H. Coolidge of Boston; 

Philip Dexter, son of Willis S. Dexter of Boston; 

John M. Howells, son of William D. Howells of Boston; 

Laurence Minot, a son of William Minot of Boston; 

William Minot, 3rd son of William Minot, Jr., of Boston; 

James Otis Porter, son of Alexander S. Porter of Beverly; 

Abbott Lawrence Rotch, son of Benjamin S. Rotch, late of Milton; 

James J. Storrow, Jr., son of James J. Storrow of Boston; 

Samuel Wells, Jr., son of Samuel Wells of Boston; 

George Putnam, son of William L. Putnam of Boston; 

Gladys Williams, daughter of Moses Williams of Brookline; 

Robert S. Minot, Jr., son of Robert S. Minot of Manchester; 
or at such earlier time as hereinafter provided, the Trustees shall terminate 
this Trust by dividing the Trust Fund, or the proceeds thereof, among the 
cestuis que trustent, being first duly indemnified for any outstanding obligation 
o1 liability, and shall thereupon be forever discharged. 
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ALTERATION OF TRUST.—TERMINATION OF TRUST.—CON- 
VEYANCE OF TRUST FUND. 


Twentieth. The Trustees may, with the consent of three-fourths interest 
of the cestuis que trustent, alter or add to this Declaration, or terminate this 
Trust, and if it seems to them judicious so to do, they may, with like consent, 
convey the Trust Fund to new or other Trustees, or to a corporation, being 
first duly indemnified for any outstanding obligation or liability. The instru- 
ment setting forth such alteration, addition, termination, or conveyance 
shall be signed by at least three of the Trustees and recorded in said Registry 
of Deeds, or deposited with such Depositary as the Trustees shall select. 
Such instruments shall be conclusive of the existence of all facts and of com- 
pliance with all prerequisites necessary to the validity of such alteration, 
addition, termination, or conveyance, whether stated in such instrument 
or not, upon all questions as to title or affecting the rights of third persons. 

PROVIDED, HOWEVER, and it is especially declared, that the Trustees shall 
be under no obligation to terminate this Trust or convey the Trust Fund, 
except as hereinbefore provided. 


IN TESTIMONIUM. 


Twenty-first. InN WitNESS WHEREOF, the said Trustees have hereunto set 
their hands and seals the day and year above written in duplicate. 
Signed and sealed in presence of 


CHARLES H. SHRIVER JoHN Quincy ApAMs (SEAL) 
Moses WILLIAMS (SEAL) 
Wir1i1AM Minor, Jr. (SEAL) 
A. LAWRENCE LOWELL (SEAL) 
Rogpert S. Minor (SEAL) 


COMMONWEALTH OF MASSACHUSETTS. 


SUFFOLK, ss. Boston, Jan. 14, 1895. 
Then personally appeared the above-named John Quincy Adams, Moses 

Williams, William Minot, Jr., A. Lawrence Lowell, Robert S. Minot, and 

acknowledged the foregoing instrument to be their free act and deed. 


Before me, 
(SEAL) Signed CHARLES H. SHRIVER, 
Notary Public. 
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ALTERATION OF DECLARATION DATED 
JANUARY 14, 1911. 


CHANGING PAR VALUE FROM $1,000 TO $100 ‘AND STRIKING OUT 
PROVISION FOR OFFERING SHARES TO THE TRUSTEES BEFORE 
SALE TO OTHER PERSONS. 


We, Moses Williams, Charles F. Adams, 2d, Henry V. Cabot, Arthur Lyman 
and Laurence Minot, being all the Trustees under a Declaration of Trust dated 
January 10, 1893, deposited with the State Street Trust Company of Boston, 
acting under and by virtue of the powers to us given therein (see Clause 20), 
three fourths in interest of the cestwis que trustent having duly consented to 
the alteration of said Declaration hereinafter set forth, do hereby alter said 
Declaration as follows: 


L. Article Fourteenth, by striking out the werd “thousand” in the two 
places in which it occurs in the first and second sentences of said article and 
by inserting in place thereof the word “hundred”’; and also by striking out 
the whole of the third sentence and the words “‘or scrip” in the fourth sentence, 
and by adding after the fourth sentence: “The trustees are hereby authorized 
to issue new certificates of one hundred dollars par value, equal in amount 
at par value to outstanding certificates of one thousand dollars par value 
surrendered in exchange,” so that Article Fourteenth as altered shall read 
as follows: 


“Fourteenth: The trustees shall issue a certificate in such form as they 
shall deem best to each person who shall pay them the sum of one hundred 
dollars or multiple thereof for an interest in the trust fund. But no certificate 
shall be issued for any less sum than one hundred dollars at par value. In 
case of the loss or destruction of a certificate the trustees may issue a duplicate 
thereof on such terms as they deem proper. The trustees are hereby authorized 
to issue new certificates of one hundred dollars par value, equal in amount 
at par value to outstanding certificates of one thousand dollars par value 
surrendered in exchange.” 


II. Article Fifteenth, by striking out everything except the first sentence, 
so that Article Fifteenth as amended shall read as follows: 


“Fifteenth: The interests represented by the certificates may be transferred 
on the books of the trustees by the person named therein or his legal repre- 
sentative upon the surrender of the certificate, and a new certificate shall be 
issued to the transferee, who shall thereupon become a cestui que trust.” 
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Witness our hands and seals at Boston, January 14, 1911, 
Signed and sealed in presence of 


ARCHIE A. WAY. 


Moses WILLIAMS, 2 (SEAL) 
CHARLES F. Apams, 2d, Tassie ns (SEAL) 
Henry B. Casor, <j (SEAT) 
aforesaid. 
ARTHUR LYMAN, (SEAL) 
LAURENCE Mrnor, (SEAL) 


COMMONWEALTH OF MASSACHUSETTS 


SUFFOLK, Ss. 


January 19, 1911. 


Then personally appeared the above-named Moses Williams, Charles F. 
Adams, 2d, Henry B. Cabot, Arthur Lyman and Laurence Minot and ac- 
knowledged the foregoing instrument to be their free act and deed. 


(SEAL) 


Before me, 
ArcuIgz A. Way, 
Notary Public. 
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AN ACT TO ENABLE THE LIVERPOOL FIRE AND 
LIFE INSURANCE COMPANY TO SUE AND BE 
SUED IN THE NAME OF THE CHAIRMAN, 
DEPUTY CHAIRMAN, OR OF ANY ONE OF THE 
DIRECTORS OF SAID COMPANY, AND FOR OTHER 
PURPOSES. (6 & 7 William 4, c. CXIX) 


Whereas several Persons have formed themselves into a Company or Part- 
nership in Liverpool in the County Palatine of Lancaster, by the Name of 
“The Liverpool Fire and Life Insurance Company,” and have subscribed 
or raised considerable Sums of Money in order to effect Insurances on Houses, 
Warehouses, and Buildings, Shipping in Port, Goods, Wares, Merchandize, 
Farming Stock, Utensils, and Property of all Descriptions against Loss or 
Damage by Fire, Insurances on Lives and Survivorships, the Sale and Purchase 
of Annuities, Reversions, and contingent Interests, and the Endowment of 
Children, and generally to carry on the Business usually called or known as 
Fire Insurance and Life Insurance, and all Matters connected therewith: 
And whereas Difficulties may hereafter arise in recovering the Debts due to 
the said Company called “The Liverpool Fire and Life Insurance Company,” 
and in maintaining Actions for Damages done to the said Company or to 
the Property of the said Company, since by Law all the Members for the 
Time being of the said Company must be named in every Action or Suit 
carried on for such Purpose: And whereas it would be convenient that Per- 
sons having Demands against the said Company should be entitled to sue 
the Chairman, Deputy Chairman, or One of the Directors for the Time being 
of the said Company: And whereas it would be convenient that Prosecutions 
for Embezzlement, Robbery, or stealing the Property of the said Company, 
or for Fraud or any other Offence against the said Company, should be in- 
stituted and carried on in the Name of the Chairman, Deputy Chairman, 
or One of the Directors for the Time being of the said Company, and that 
in all Indictments and Informations it should be lawful to state the Property 
of the said Company to be the Property of such Chairman, Deputy Chair- 
man, or Director for the Time being of the said Company: Wherefore, for ob- 
viating and removing the Difficulties aforesaid, May it please Your Majesty 
that it may be enacted; and be it enacted by the King’s most Excellent Majesty, 
by and with the Advice and Consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the Authority 
of the same, That from and after the passing of this Act all Actions and Suits: 
and also all Petitions to found any Commission of or Fiat in Bankruptcy in 
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England or Ireland, or any Sequestration in Scofland, against any Person 
or Persons indebted to the said Company, and liable to be made bankrupt 
by the Laws now or at any Time hereafter in force relative to Bankrupts 
and Traders or to Sequestrations, and all Proceedings at Law or in Equity 
under any Commission of or Fiat in Bankruptcy or any Sequestration to be 
awarded in consequence of any such Petitions, and all other Proceedings at 
Law or in Equity to be commenced, instituted, or carried on by or on behalf 
of the said Company, or wherein the said Company is or shall be concerned 
or interested, against any Person or Persons, Body or Bodies Politic or Cor- 
porate, whether such Person or Persons, Body or Bodies Politic or Corporate, 
is or are or shall then be a Member or Members, Proprietor or Proprietors 
of or in the said Company, or not, shall and lawfully may be commenced, 
instituted, presented, and prosecuted or carried on in the Name of the Person 
who shall be the Chairman of the said Company at the Time such Action, 
Suit, or Proceeding shall be commenced or instituted, or in the Name of any 
One Deputy Chairman or Director for the Time being of the said Company, 
as the nominal Plaintiff or Petitioner for and on behalf of the said Company; 
and all Actions, Suits, and Proceedings in Law or in Equity to be commenced 
or instituted against the said Company by any Person or Persons, Body or 
Bodies Politic or Corporate, whether such Person or Persons, Body or Bodies 
Politic or Corporate, is or are or shall then be a Member or Members, Pro- 
prietor or Proprietors of or in the said Company, or not, shall be commenced, 
instituted, and prosecuted against the said Chairman for the Time being, 
or against the Deputy Chairman or any One Director for the Time being of 
the said Company, as the nominal Defendant or Respondent for and on behalf 
of the said Company; and in case there shall not then be any Person elected 
and acting and officiating as Chairman, Deputy Chairman, or Director of 
the said Company, then every such Action and Suit shall be commenced, 
instituted, and prosecuted against any Person who was the Chairman, Deputy 
Chairman, or a Director of the said Company at the Time the Contract or 
Contracts was or were entered into upon or in respect of which such Action, 
Suit, or Proceeding may be brought or instituted; and all Prosecutions to be 
brought, instituted, or carried on by or on behalf of the said Company, for 
Fraud upon or against the said Company, or for Embezzlement, Robbery, 
or stealing any Money, Notes, Bills, Effects, Securities, Goods, Chattels, 
or Property of the said Company, or for any other’ Offence against 
the said Company, shall and lawfully may be so brought or instituted 
and carried on in the Name of such Chairman or of any One of the 
Directors for the Time being of the said Company, and in all Indict- 
ments and Informations it shall be lawful to state the Property of the said 
Company to be the Property of such Chairman, Deputy Chairman, or 
Director for the Time being of the said Company, and any Offence com- 
mitted with Intent to injure or defraud the said Company shall and law- 
fully may in such Prosecution be laid to have been committed with In- 
tent to injure or defraud such Chairman, Deputy Chairman, or Director 
for the Time being of the said Company, and any Offender or Offenders may 
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thereupon be lawfully convicted of any such Offence; and in all other Al- 
legations and Indictments, Informations, or other Proceedings in which before 
the passing of this Act it would have been necessary to state the Names of 
the Persons composing the said Company it shall be lawful and sufficient 
to state the Name of such Chairman, Deputy Chairman, or Director; and the 
Death, Resignation, or Removal, or other Act of such Chairman or Director, 
done without the Consent of the said Company, shall not abate any such 
Action, Suit, Proceeding, or Prosecution. 


Il. And be it further enacted, That no Action against the said Company, 
their Chairman, Deputy Chairman, or Director, upon or arising out of any 
Policy or Contract entered into by or on behalf of the said Company, shall 
be in anywise affected or defeated by or by reason of the Plaintiff or Plaintiffs 
therein, or of any other Person or Persons in whom any Interest may be averred, 
or who may be in anywise interested or concerned in such Action, being a 
Proprietor or Proprietors or a Partner or Partners in the said Company, but 
any Proprietor or Proprietors, Partner or Partners in the said Company shall 
and may have the same Right of Action and Remedy, to be proceeded in and 
enforced in the same Manner, against the said Company, their Chairman, 
Deputy Chairman, or Director, upon any Policy or other Contract, and upon 
any Demand for Return of Premiums, and upon and for any Debt, Damages, 
or Demand whatsoever, which he or they might have had if he or they had 
been a Stranger or Strangers, and not a Proprietor or Proprietors, Partner or 
Partners in the said Company. 


III. And be it further enacted, That no Action commenced by or on behalf 
of the said Company, their Chairman, Deputy Chairman, or Director, upon 
or arising out of any Policy or Contract entered into by or on behalf of the 
said Company shall be in anywise affected or defeated by or by reason of the 
Defendant or Defendants therein, or of any other Person or Persons in whom 
any Interest may be averred, or who may be in anywise interested or con- 
cerned in such Action, being a Proprietor or Proprietors or a Partner or Partners 
in the said Company, but the said Company shall and may have the same 
Right of Action and Remedy, to be proceeded in and enforced in the same 
Manner, against any Proprietor or Proprietors thereof, or Partner or Partners 
therein, either alone or jointly with any other Person or Persons, upon any 
Policy or other Contract, and upon and for any Debt, Damages, or Demand 
whatsoever, which the said Company might have had if such Cause of Action 
had arisen with a Stranger or Strangers, and not a Proprietor or Proprietors, 
Partner or Partners in the said Company. 


IV. And be it further enacted, That the Directors of the said Company 
shall cause a Memorial of the Name and Names of the Chairman and of the 
Directors, and of the several Persons being Members or Proprietors of the 
said Company, in the Form or to the Effect for that Purpose expressed in 
the Schedule to this Act annexed, to be enrolled upon solemn Declaration 
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in the High Court of Chancery within Three Calendar Months next after 
the passing of this Act; and when any new Chairman or Deputy Chairman, 
or any new Director or Directors, shall be elected, or any Transfer of any 
Share or Shares of any Proprietor of the said Company shall be made, then 
the Directors for the time being of the said company shall cause a Memorial 
thereof in like Manner to be enrolled upon solemn Declaration as aforesaid 
within Three Calendar Months afterwards, in the Form or to the Effect ex- 
pressed in the said Schedule for that Purpose. 


V. Provided always, and be it further enacted, That until such Memorial 
as first herein-before mentioned shall have been enrolled in manner herein 
directed no Action or Suit shall be brought by the said Company under the 
Authority of this Act; and until the Memorial by this Act required to be 
enrolled in the event of any Change in the Chairman, Deputy Chairman, 
Directors, or Proprietors of the said Company shall have been enrolled as 
herein-before mentioned, all the Shareholders whose Names shall appear 
in the Enrolment immediately preceding such Change shall be and are hereby 
declared to be liable to all such Executions or Diligences upon Judgment or 
Decree, as are herein-after mentioned. 


VI. Provided always, and be it further enacted, That Execution or Diligence 
upon any Judgment or Decree in any such Action or Suit obtained against the 
Chairman, Deputy Chairman, or any One Director for the Time being of the 
said Company, whether as Plaintiff or Pursuer, or as Defendant, Respondent, 
or Defender, may be issued against any Director or Directors or Proprietor 
or Proprietors for the Time being of the said Company: Provided always, 
that every such Chairman, Deputy Chairman, or Director in whose Name 
any such Action or Suit shall be commenced, prosecuted, or defended, and 
every such Chairman, Deputy Chairman, Director or Directors, Proprietor 
or Proprietors, against whom Execution or Diligence upon any Judgment 
or Decree obtained in any such Action or Suit shall be issued as aforesaid, 
or as herein-after is mentioned, shall always be reimbursed and paid out of 
the Funds of the said Company all such Loss, Damages, Costs, and Charges 
as by the event of any such-Proceedings he or they shall be put unto or be- 
come chargeable with: Provided always, that in case such Execution or Dili- 
gence against Chairman, Deputy Chairman, or Director or Directors, or 
Proprietor or Proprietors, for the Time being, of the said Company, shall 
be ineffectual for obtaining Payment and Satisfaction for the Sum or Sums 
sought to be recovered thereby, it shall be lawful for the Party or Parties 
so having obtained Judgment or Decree against the Chairman, Deputy Chair- 
man, or any One Director for the Time being of the said Company, to issue 
Execution or Diligence against any other Person or Persons who was or were 
a Proprietor or Proprietors thereof at the Time the Contract or Contracts 
Was or were entered into upon which such Action or Suit may have been 
brought or instituted; but no such Execution or Diligence as last mentioned 
shall be issued without Leave first granted in open Court (by the Court in which 
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such Action or Suit may have been brought or instituted), upon Motion to 
be made after Notice in Writing given to the Person or Persons sought to be 
charged, nor after the Expiration of Three Years next after any such Person 
or Persons shall have ceased to be a Proprietor or Proprietors of the said 
Company: Provided also, that it shall not be lawful for the said Company, 
or any Person or Persons on behalf of the said Company, in any Manner to 
stipulate, contract, or agree with any Person or Persons to limit or restrict 
the Liability of the Proprietors of the said Company or any of them, or to 
make any special Contract or Agreement in relation to the Extent of the 
Liability of the Proprietors of the said Company or any of them, other than 
or differing from such Contracts or Agreements as are usually made between 
general Partners in Trade and others contracting with them, except so far 
as such Contracts, and the Remedies for enforcing the Performance of the 
same, are affected by the Provisions of this Act, and the true Intent and Mean- 
ing thereof. 


VII. And be it further enacted, That all and every Judgment or Judgments, 
Decree or Decrees, Order or Orders, made or pronounced in any Action, Suit, 
or Proceeding in any Court of Law or Equity against the Chairman or Deputy 
Chairman for the Time being, or any Director of the said Company, shall 
have the like Effect and Operation upon and against the Property and Funds 
of the said Company, and upon and against the Persons and Property of 
every Proprietor thereof, as if all the Proprietors of such Company were 
Parties before the Court to and in such Action, Suit, or Proceeding; and it 
shall be lawful for any Court in which such Judgment, Order, or Decree shall 
have been made to cause such Judgment, Order, or Decree to be enforced 
against all and every or any Proprietor of such Company in like Manner as 
if all the Proprietors of such Company were Parties before such Court to and 
in such Action, Suit, or Proceeding. 


VIII. And be it further enacted, That any individual Proprietor or Pro- 
prietors of the said Company, or Person or Persons who shall have been a 
Proprietor or Proprietors of the said Company, and have disposed of or parted 
with his, her, or their Share or Shares and Interest therein, and who shall 
claim Payment of any Dividends of the Funds or Profits of the said Company 
due and payable to him, her, or them (and not also disposed of or parted with 
along with such Share or Shares), or any other Right or Interest against the 
said Company generally, shall or lawfully may commence and carry on in any 
Court of Equity any Suit or other Proceeding against the Chairman or Deputy 
Chairman of the said Company for the Time being; and such Chairman, 
Deputy Chairman, or any One of the Directors for the Time being of the 
said Company may commence and carry on in his own Name any Action 
at Law or Suit or other Proceeding in any Court of Equity against any in- 
dividual Proprietor or Proprietors of the said Company against whom the 
said Company generally may have any Claim or Demand; and all such Ac- 
tions, Suits, and other Proceedings shall be as valid and effectual as if all the 
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Proprietors of the said Company had been made Parties; and every Decree 
and Order made therein shall be binding for or against the said Company and 
all the Proprietors thereof; and no Abatement shall arise from the Death, 
Resignation, or Removal or any other Act of any such Chairman, Deputy 
Chairman, or Director, pending the Suit: Provided always, that in case, for 
the Purpose of Discovery, any Person or Persons, whether a Proprietor or 
Proprietors of the said Company, or not, having Claims or Demands against 
the said Company, shall be minded and desirous to include any other Pro- 
prietor or Proprietors of the said Company, besides the Chairman, Deputy 
Chairman, or Director, as a Defendant or Defendants in any Bill or other 
Proceeding in any Court of Equity, it shall be lawful for him or them so to do, 
anything in this Act contained to the contrary notwithstanding. 


IX. Provided always, and be it further enacted, That no Person or Persons, 
Bodies Politic or Corporate, having or claiming to have any Demand upon 
or against the said Company, shall, when the same has been so determined 
as to have been pleadable in bar against such Person or Persons, Bodies Politic 
or Corporate, bring more than One Action in respect of such Demand; and 
the Proceedings in any Action against the Chairman, Deputy Chairman, 
or any One of the Directors or Proprietors or Partners for the Time being of 
the said Company, under the Authority of this Act, if so determined, may be 
pleaded in bar of any Action or Actions for the same Cause against any other 
Chairman, Deputy Chairman, or Director or Proprietor or Partner in the 
said Company. 


X. And be it further enacted, That not more than One Action shall be 
brought by the said Company, or any Person on their Behalf, for the same Cause 
of Action, against any Person or Persons whomsoever. 


XI. And be it further enacted, That every Person who shall wilfully and 
corruptly make and subscribe any Declaration required to be made and sub- 
scribed under the Authority of this Act, knowing the same to be false in any 
material Particular, shall be deemed guilty of a Misdemeanor, and shall be 
punishable accordingly. 


XII. And be it further enacted, That all the Provisions contained in this 
Act shall extend and be construed to extend to the said Company or Partner- 
ship called “The Liverpool Fire and Life Insurance Company,” at all Times 
during the Continuance of the same, whether the same from Time to Time 
hath been or be now or shall be hereafter composed of all or some of the Per- 
sons who were original Proprietors or Partners thereof, or of all or some of 
these Persons together with some other Persons, or shall be composed al- 
together of Persons who were not original Proprietors or Partners of the same. 


XIII. Provided always, and be it further enacted, That nothing herein 
contained shall extend, or be deemed, construed, or taken to extend, to incor- 
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porate the said Company, or to relieve or discharge the said Company, or any 
of the Proprietors thereof or Subscribers thereto, from any Responsibility, 
Duties, Contracts, or Obligations whatsoever which by Law they now are or 
at any Time hereafter may be subject or liable to, either between the said 
Company and others, or between the individual Proprietors of the said Com- 
pany, or any of them and others, or amongst themselves, or in any Manner 
whatsoever, except so far as the same is affected by the Provisions of this 
Act, and the true Intent and Meaning thereof. 


XIV. And be it further enacted, That this Act shall be deemed and taken 
to be a Public Act, and shall be judicially taken notice of as such by all Judges, 
Justices, and others. 
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Agents 
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made in behalf of disclosed principals in whose behalf they had 


authority to make such contracts...............401, 533, 534, 859 
But sometimes they have been held liable, owing to form of 
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Protection under § 20 of the Negotiable Instruments Law. . 862-864 
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Consideration of the liability of a person who assumed to make 
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See Corporate advantages 
Amendment 
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stock company or a business trust... ----+-+++-+++: ..376, 381, 402 
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Blackstone’s use of the expression...............e0cece OF 10; tases 
Statement of an objection to the use of the expression.......... 14, 15 


Statement by the Supreme Court of the United States that, even 
if Pennsylvania partnership associations are artificial persons, they 
are not corporations within the meaning of a rule for determining 
the jurisdiction of the federal courts..................... POs: O19 


** Associated ” 
Consideration of question whether shareholders in joint-stock 
companies and/or business trusts are ‘‘ associated ”’.. . .374, 382, 
403, 554-556, 614, 679 


See also Associations 


Association-name statutes. <<... ss 0s scacveetcccccecccc, 547-559 
See also TABLE OF CONSTITUTIONS, TREATIES AND STATUTES at 
p. 897 


Associations 
Meaning of the word, as used in various statutes...... 412-425, 
447, 448, 470, 471, 540, 541, 554-557, 581-597, 652-666 
See also “ Associated ”’; Unincorporated Association 


Bankruptcy 
I. Of ordinary partnerships, under principles established before 
the 1898 Act: 


Differentiation of joint assets and liabilities from separate 
assets and liabilttiés $0 0:.s0usa~evede cc. s.. ve. 29, 36, 37, 56-65 

Joint assets applied primarily to joint liabilities and separate 
assets applied primarily to separate liabilities. . .36, 37, 56-61, 135 
Cony’s criticism “of this tale... .<./oe...4.,.00.. 8 36-38, 59 

When proof allowed against both joint and separate assets 
58 (note 38), 62-64 

When proof in full allowed against free joint assets by a se- 


Gubed: Jott creditor: Hii icy ois ccta. Hola, eres: 64, 65 
General rule that joint estate may not prove against sepa- 
rate estate, and vice versa............... 29, 30, 125. 126, 135 


Consideration of question whether there are exceptions 
to this general rule in cases showing: 
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Assuming that the Act is construed as treating the partnership 
as a legal unit, the federal law and the state law do not har- 
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monize; and, in order to make the Act function, the assets and 
liabilities of them, the partners, must be transmuted into the 


assets and liabilities of it, the partnership........ 276-279, 290, 291 
Differentiation of partnership assets and liabilities from indi- 
Viduale ASSetS AUG MaLMTUELESS earasieieieicrn s erale)s/aie/ausieereicie ~ e101 280, 281 


Partnership assets applied primarily to partnership liabilities, 
and individual assets applied primarily to individual lia- 


jam xin oe aoc can anit Ch Ac OCRARIAIE ccec Ont cnet otra 279, 280 
When proof allowed against both partnership and individual 
ASSCLS HG ree ree toe terete te ater eonCpobel Sirs ev ure isis Mrzaye) sup ace paetogs 283 
When proof in full allowed against free partnership assets by 
a secured partnership creditor.......... +++ eeeeee ee eeees 283 
General rule that partnership estate may not prove against 
individual estate, and vice versd....... see eee cere eres 281, 282 


Consideration of question whether there are exceptions to 
this general rule in cases showing: 


Aas eles #5 Oey Arc OCC er cmIne Bo ogen aan sera C 282 

ING JOM ASSCUS. <n siceus te sos Ae Reo ee oer ese mn es 280 

Distinct Cradesyiereriers wel creaetsiei kis slerst sts) <ienensinree shame tate 280 

A \common partner. 6...) -e.0 27 es 280 (note 5) 
Partnership may be adjudged bankrupt, even though all the 

partners are not adjudged bankrupt..........-.+sss5055 283-291 
In such case the separate assets of a partner (not necessary 

to pay separate debts) may be reached” 2.5... 285, 286, 290, 291 
Consideration of the right of a partner not adjudged bankrupt 

to settle the partnership affairs......-...-.++-+serrrreees 285 
Question, whether a partnership may be adjudged bankrupt 

when there is a solvent partner..........---+s+esserrrees 278 


Effect of adjudging a partnership bankrupt upon the sepa- 
rate property of the partners not adjudged bankrupt 


286-288 
Effect of a discharge to the partnership upon the separate 
liabilities of the partners not adjudged bankrupt........ 288, 289 


Question, as to effect of a discharge to the partnership upon 

the partnership liabilities of the partners not adjudged bank- 

age eT IR eRe ke Oink, ocak spe 290, 291 
Right to make up the exemption to partners allowed under 
state laws out of partnership property.....-+-++++s+eeseees 283 
Consideration of circumstances under which the provisions of 
Ge arerapplicdple.s <7 ass Saas wamaer er eee en hates 282 

Ill. Of unincorporated companies, under the 1898 Act: 

“ Any unincorporated company ” may be adjudged an in- 
POMMtATyADAMETUD ty «<.0/¢ ves Hb Pees es aeiiem ys te hte 560, 561 
The expression “‘ any unincorporated company ” is not defined 
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Decisions construing the expression...................... 561-569 
A definition of the expression suggested.................. 576-579 


Assuming that the Act is construed as treating the unincor- 
porated company as a legal unit, the federal.law and the state 

law do not harmonize; and, in order to make the Act function, 

the assets and liabilities of them, the members of the company, 
must be transmuted into the assets and liabilities of it, the 
COMPANY (5.5) vac ae slo pie cone Anas So ey a eee 570-573 
Advantages to creditors of treating an unincorporated company 

as a legal unit in bankruptcy proceedings... acc nc0 oon eeeee 575, 576 
Amendments to Act, pertinent to unincorporated companies, 

GER GGL GE fi) win iacaid cin. 8k laced PORE ke Ae Ae a 576-579 

IV. Miscellaneous 
Effect of the bankruptcy of: 


Partner in an ordinary DANTersbIp sc ewans Ya eee 18 
Shareholder in a joint-stock COMPATly. saya ve 334, 336 (note 21) 
Shareholder in a business trust.......................... 308 
Shareholder in a corporation............................ 19 


90, 143-146, 156 
Question, whether a joint obligor who is a discharged bankrupt 
must be named as a defendant in a suit on the obligation. . 143-146 
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Business 


Conception that a business may be treated as a legal unit... .299, 
300, 843, 844 
Business trusts 
The distinction between joint-stock companies and_ business 
DEMISUSG s 1h aking ag, a0) apa eam CE ee es 327, 328, 369-382, 401-403 
Consideration of the extent to which members of business trusts 
may obtain corporate advantages without the aid of a statute: 


1. Dissolution. Herein of a succession of MGHIDETSS s\< ck 353 
2. Ownership of PEODSULY +) vind wikilees os Cegn Midis oe eee 353 
3. Concentration of powers of MAHAZSMENT ce. ea sae 353, 354 
4, Suits against, or by, STAN EGE ini wdeOc3-ua es leavne oe Oe 354 
S. SEM DELWRER THOBIDETE, 5 05. sins a.dcr Sx yeh a tied he 354 
6. Limitation or elimination of anit. ae vee 354, 355, 


383-400, 403, 404 
The protection of the “ privileges and immunities ” clause of the 
U. S. Constitution is not extended to members of business trusts 
672-682 
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The effect of broad definitions of the term ‘“ corporations ”’ in 
State Constitutions upon business trusts: 

in Ream SAGy ears eaeboreravsdete lee tin lalisiarsiee rp Kieta sralene etvelnraialator aaers sie 530-535 
[har We) obeys oW ea niig ain away an moe tree is cioment recs 535-538 
Consideration of business trusts as a means of escape from the 
contingent unlimited liability imposed by a New York Limited 
Partnership Achnwaeyseiciee sieeterel iar wie wcelels @ ateiateteleiainrs is tvraters 311-319 
Bankruptcy of business trusts under the Bankruptcy Act, 1898 
563-566, 568-570, 576-579 
Taxation of business trusts and/or shares therein under various 
federal and state statutes. See Taxation 


Churchwardens 
From a very early date the courts on their own authority treated 
churchwardens for some purposes as members of a legal unit....8, 10 


“‘ Citizens of different states ” 
Effect of the provision in the U. S. Constitution giving federal 
courts jurisdiction of controversies between “* citizens of different 
states ’’ with respect to: 


GonpordwOwUse. So ences ke was casein da vole wsieiemitiss neigls 5, ©, ily 
De facto corporations. ......+.-+++++++++5 708, 709, 735, 737, 738 
New York joint-stock companies or associations. .504, 505, 539, 622 
Pennsylvania partnership associations.........--+-> 425, 517-519 
Ordinary partnerships, when treated as legal units under state 

IP hs ek Sh Gigi Seca tiore bth. Gia toro, Sono OIE Te 519 (note 26) 
Unincorporated labor unions. ....--..++++eee serene ete ee es 668 


Collateral attack 
See De facto corporations 


‘¢ Colorable compliance ” 
Meaning of expression, as used by the courts with reference to 


Ge acho! CORSONATIONS e+ ice nye hoe ee ane eite ee an ennla 689 

Liability of members of de facto corporations, if there has been no 

colorable compliance with the pertinent statutes........---- 816-825 
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Commercial partnership 
Is a legal unit in Louisiana......---+++sseerersceseercrseses 181 


Common-interest statutes.......--+-+-++erscrtere: 543-546, 665, 669 
See also TABLE OF CONSTITUTIONS, TREATIES AND STATUTES at 


p. 897 
Common-name statutes 
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Common: partner, 3 ian4 sana ates eee te 5, 31, 91-93, 114-125, 

129-134, 135, 280 (note 5), 324 (note 24) 

Comiposite aimitee. . neers eae ee 1-11, 468, 842, 843 

Compulsory incorporation: 9% yo... caen= Feeneen seo ea 369, 370, 504 


Concentration of powers of management 
Advantage with respect to concentration of powers of manage- 


ment obtained by incorporation...ias 4 a. teek en pees eens ZN ae 
Agreements by which it is sought to obtain this corporate ad- 
vantage without complying with the corporation laws...... 338- 


340, 353, 354 
Conditions 
Conditions precedent contrasted with conditions subsequent as 
applied to corporations: 
Conditions precedent illustrated................ 733-792, 797-839 
Conditions subsequent illustrated. . .685, 701-714, 721, 722, 775, 776 
Courts incline to construe conditions as subsequent rather than 


Precedent ics. 2.5, sx acaapte iow ee oo ae eee ae ee 721-725 
Courts incline to construe conditions subsequent as not self- 
GXECUUNG. 50; o..a. Ueki s ok ne Cee ee te 725, 726, 793 
Tendency of recent legislation toward provisions which are 
conditions subsequent, and are not self-executing......... 726, 794 
Conduit (OFTHE... «ch jW ioe PERO AG Es ee ene 754-759, 836 


Constitutional law 
Provisions in the U. S. Constitution and amendments thereto 
relating to: : 
“ Controversies between citizens of different states.” See 
“ Citizens of different states” 
“Due process of law”. .166, 179-181, 196, 239, 240, 243, 247, 
251, 262-264, 553, 554 
“Full faith and credit”..... 165, 166, 179-181, 204-206, 251-262 
MGIC: «Jade tm teg eety ese sk Ree xiv dials ON enon i 593 
“ Privileges and immunities”... .. 179-181, 413-416, 419, 670-682 
Construction of the provision ina New York Constitution relating 
to the creation of any “ body politic or corporate ””.......... 427-454 
Broad definitions of the term “ corporations” in the Constitu- 
tions of various SUMUES. ds. .ciacenaves ae 454-458, 508, 509, 526-541 
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Duty of courts to uphold the constitutionality of a statute if 
there is any interpretation thereof within the bounds of reason 
which avoids a conflict between it and the Constitution.....441, 

449, 588, 593 
Consideration of the constitutionality of: 
Provisions in certain federal statutes, if construed as effecting, 
for federal purposes, a transmutation of rights and obligations 
which under state law are rights and obligations of human 
beings into rights and obligations of a body of human beings 
treated as a legal unit........276-279, 570-573, 587-589, 592-596 
Statutes authorizing satisfaction of judgment on a joint obliga- 
tion out of joint assets, although only some of joint obligors 
appeared or were served. 158-160, 169, 185, 200, 201, 243-246, 
262-264 
Statutes authorizing satisfaction of judgment out of the sepa- 
rate assets of a joint debtor who neither appeared nor was 
ETE G ie eee Er Tee Te ONT eRe Marlette ne akon onayen,/oonio® 247, 248, 553, 554 
Common-name statutes. ...... se. cs cee rene ee cece 249, 257-259 


Construction of statutes 
The construction of a state statute adopted by the court of last 
resort of that state ought to be accepted as controlling by the 
courts of other jurisdictions.....----.+++-+++: .253, 423, 424, 516 
This applies to the federal courts unless the answer to a federal 
question depends upon the construction of the state statute; and, 
even if it does, the construction by such state court ought to be 
followed unless there are most cogent reasons to the contrary 


423, 424 
Contracts 
A person cannot contract with himself, or with himself and 
Ay Hlit Se OE ER Oe Or eh ak aa a at 88-95, 298, 348, 354 


Nature of the liability of partners in contract 


See Partners 
Collateral attack on incorporation by a defendant charged with 


Brea Chron, GOMUTACH eee «ch arieye ce «ietraph aera Oe oie 736-738, 803-811 


Controversies between citizens of different states 

See “ Citizens of different states” 
Conversion of partnership and/or trust real estate into personal 
estate 


1 Dppy | Stel (lel yoo eae emg TG Os eagle ae 2 598-602 
American decisions......---++++77*"" oe enitnkve en ana oO Ost 
Comments on the PleciSlouSs. a+ els srenpa ates sarees cet srs0che eo 639-647 
Conveyances 
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Question, whether a conveyance is necessary when there is a 
change in trustees......... > ++eeen0---008 (note 23), 444, 460 


Question, whether when collateral attack upon incorporation is 
permitted a conveyance which in form is to the alleged corpora- 
tion will have the effect of vesting title in the unincorporated 


SSSOCIMEES: (50 4i5.4:8 PRREV ate SRS Re a ees ae ee 740, 813 


Coronado Bape, i 03.sc sick aces eee ee eee 13, 542, 652-667 


Corporate advantages 
A corporation has capacity to acquire and incur rights and ob- 
ligations which are distinct from the rights and obligations of its 
members. The formation of a corporation therefore gives ad- 
vantages with respect to: 
1. Dissolution. Herein of a Succession of Members. See Disso- 
lution 
2. Ownership of property. See Ownership of property 
3. Concentration of powers of management. See Concentra- 
tion of powers of management 
4. Suits against, or by, strangers. See Suits 
5. Suits between members. See Swits 
6. Limitation or elimination of liability. See Limitation or 
elimination of liability 


And may give other advantages.................-.-......, 498 
‘‘ Corporate-sounding name”’............. 789, 790, 799, 800, 804-808 
Corporations 


Scope and meaning of the term: 
According to Blackstone, the term is applicable to all legal 
units which are not human DEWAR Sire sys s earaete ete 10, 11, 442, 451 
But some legislatures have classified legal units which are not 
human beings, designating some of them by the term “ corpora- 
tions,”’ and some of them by a different name...... 427-452, 509-525 


BER PB ai eats van canary Bik a qos Gekl dveos eo. 843, 844 
In the Bankruptcy Act, 1898....................0..... 560, 569 
In the U. S. Revenue BGT, TOS  is.7-aigcte care aie coe Rae 590 
In the Constitutions of several of the SUGUGSinn wi ees 454-458, 

508, 509, 526-541 
In Varions@tatitesy 45 <5 ssc vsay ss sves ca ce 412-425, 471-477, 540 


Consideration of question whether corporations exist only in 
ContemplaulgxGn sey va eh hu als says v4, Meaney ote eee 841-846 
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Ancient doctrine of corporations at the Commionwlawen eee eee 8, 10 
Compoxatrons by prescmptiony:.s..<s+++40..4.ssesccecsc. JM 683 
Copporations solev.................344 (note 31), 461, 462, 843 
Liability of shareholders... .. . . 25-27, 369, 370, 438, 473, 511, 573, 574 

Could not be imposed by English Crown in a charter until 

legislative authority was given for such imposition.....35 (note 7) 
Effect of the bankruptcy of a corporation upon the liability of 
its officers, directors, and/or shareholders.............. Soil, isi, Sie! 
A de facto corporation of the first class is a corporation subject to 
forfeiture, and not merely an alleged corporation... 4... 685, 701-714 
Corporations contrasted with ordinary PAGUNETS OS ae ie ene 17-28 
Consideration of question whether a corporation may be a special 
partner under a New York Limited Partnership Act........ 317, 318 


See also Corporate advantages; Foreign corporations; Legal units 


Cory 
His conception that a partner was liable, not to the partnership 
creditors, but to the partnership, treated as a legal unit. 36-38, 59, 297 


CORt Pook emini ope we mr saalt a hansen, incre Sis eicwmnes 344 (note 33) 
Crimes 
Criminal liability of a partner for improper use of partnership 
DEO DOLE YD va ies hse opus. t1 eer bik. af cig Suen au aee oye recc? oak Ey oa cee ee 47 
Statutes facilitating prosecutions for embezzlement or larceny 
lneOyao) NAMA ONOLNAVKEl ATG MOS oo ogeaccapocoosaagounndncds 558 
Collateral attack on incorporation by a defendant charged with 
AMGLUIN Comyyiy eras Seiden, seco eon Olt tert he, eM Oey ee 759-762, 836 
Death 
Effect of death of: 
Enea whol Aha (oMahonehAy jor WAVING), 65 oacqdonnacnancaosnAn 18 
Sharenoldem ina JoLMt-stocks Company. wmicel de seein: 334-336 
Singhelaolieker inal Gh lolsuesh) WHE. Gos vaencdodonspoguctudud™ on 353 
19 
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De bonis testatoris 
Origin of a judgment to be satisfied de bonis testatoris Seeerae near 
Such judgment rendered if the claim of the plaintiff were one 
upon which he might have maintained an action against the de- 


COC TI ITI IGHIMLCSEIMLE: 4c ficce w acu ulelelstes aire eit estate cisberelale vol syenriy ce 
Qualification as to COSts...+.seeee cere rere rere rere ee ee cess 


848 
848 
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Such judgment also rendered if the claim of the plaintiff orig- 
inated in an act of the decedent, even though no cause of action 


arose until after the death of the decedent......... 335, 336, 848, 849 
Such judgment usually not rendered if the claim of the plaintiff 
originated in an act of the executor or administrator........ 849, 850 


One situation in which a plaintiff may at his election have 


either a judgment de bonis propriis, or a judgment de bonis testa- 
LOVTSE eee sk. hsb ON ne ee Ee ee 851, 852 


De facto corporations 
Different meanings in which the expression has been used. .683- 
690, 772, 839 


De facto corporations of the first class: 


Detinedvand’ idhustrateda sc oa.ece cee ee 685-688, 701-714 

Their existence not subject to collateral attack........... 688, 714 
But circumstances noted in which such corporations may be 
at. disadvantage. :12..ats. ose setae ee en eee 715 


Liability of members of such corporations, where incorpora- 
tion was procured by false statements as to the amount of 
stock ‘subseribed and/or patdam ...5+5 4. +. <,<cceeu ee eeae 715-718 
De facto corporations of the second class: 
Defined and allistrated.y,.o05 see are Ree oe eee 688, 689, 726-792 
General statement as to whether their existence is subject 
tovcollateral attack. jc; (+ .a ene ake 689, 690, 732, 733, 792, 793 
Detailed statement as to when collateral attack is allowed: 
Group 1. Dealings on corporate basis 
Collateral attack by associates against outsider........ 733-735 
Group 2. Dealings on corporate basis 
Collateral attack by an associate against other associates 735, 736 
Group 3. Dealings on corporate basis 
Collateral attack by an outsider who seeks 
a. Todetend in @ suit on a contract. .,........ semen 736-738 
b. Tonavoid’ a Comvyeyanice.....>, fica. eee ee 738-740 
Group 4. Dealings on corporate basis. Collateral attack by 
an outsider for the purpose of holding the associates liable 
Preliminary consideration of question whether the liability 


of the associates is bounded by their intent........... 691-700 
ANIEMIOTEEIGS <4: 5 + 203s geruch tens dinideas oor s be Dees Seem 
Statutes expressly imposing liability........... 750, 753, 754 
Group 5. No dealings on corporate basis. Collateral attack 
in condtunt-Df (itis chses.... 1.55 vs an cock PAIN «on ee 754-759 


Group 6. No dealings on corporate basis. Collateral attack 
by a defendant charged with a crime 
Where the existence of a corporation was not an ingredient 
OF GHG WENGE’ i cio Pa ie Wie ue 5,60 ee Ri ys ee 759-761 
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Where the existence of a corporation was an ingredient of 

CNG CHIMIC) clgaieitsvu.s eypechi a Rete. manatee Meigen 761, 762 
Group 7. No dealings on corporate basis. Collateral attack 

by a defendant charged with a tort................... 762-767 


Group 8. No dealings on corporate basis. Collateral attack 

by a subscriber to stock of a corporation to be formed 
Li 12) (ROR ee cen ere ee ape, oe eee 767, 768 
Where subscriber has taken an active part in the organiza- 
tion of, or has known that business was being conducted 


in the name of, the alleged corporation................. 768 
Group 9. No dealings on corporate basis. Collateral attack 
in eminent domain cases. xan ae . 169-782 


Group 10. No dealings on icoroerate ee Collaterl at- 
tack by an outsider for the purpose of holding the associates 


liable 
Preliminary consideration of question whether the liability 
of the associates is bounded by their intent.......... 691-700 
PNURGHOBIISES Ys «te lees ei tn snus eee A Mveke xhe te 783-792 
Statutes expressly imposing liability............ 750, 753, 754 


Statutes expressly forbidding collateral attack. . 766, 782, 783 
(second and third paragraphs of note 94), 794, 795 
De facto corporations of the third class: 


Wetnedwandsillistravedine ce. aetna 690, 796-839 
General statement as to whether their existence is gece: to 
collateral attack. Pe hae ae .796, 797 


Detailed eraterment as to when Feollaieral aftace is alleged: 
Group 1. Dealings on corporate basis 
Collateral attack by associates against an outsider...... 797, 798 
Some cases raising similar questions................ 798-803 
Group 2. Dealings on corporate basis 
Collateral attack by an associate against other associates.. 803 
Group 3. Dealings on corporate basis 
Collateral attack by an outsider who seeks 
alo defen im arsunt Onla GOnGrd Giese aera 803-811 
Joy INoy EXiOVGl Eh COWEN Ane Ag oe boocoronocee 811-813 
Group 4. Dealings on corporate basis. Collateral attack by 
an outsider for the purpose of holding the associates liable 
Preliminary consideration of question whether the liability 
of the associates is bounded by their intent.......... 691-700 
Where there has not been an attempt in good faith to 
comply with a condition precedent which related to the 
subscription and/or payment of shares of stock ...... 814, 815 
Where the attempt to incorporate has not been carried so 
far as to give general publicity to it in at least one of the 
ways required by the pertinent statutes............. 816-825 
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Where charter had expired or been forfeited. .825, 826, 829, 830 
Where the pertinent statutes did not authorize such a 


COTPOLAHGN,.: .,.:0:5 disks aporate oth eae we 826, 827, 829, 830 
Where the alleged statute was unconstitutional....... 827-830 
Liability of persons assuming to act as agents....... 830-835 
Taability of inactive membersen ..)..1s a) false eines ae 819, 835 
Statutes expressly imposing liability............ 750, 753, 754 
Group 5. No dealings on corporate basis. Collateral attack 
iD. CONAUIP OL HILL ECASES Riya. . seteraune fate cites orn toe rash 836 
Group 6. No dealings on corporate basis. Collateral attack 
by a defendant charged with a crime..............-..00-- 836 
Group 7. No dealings on corporate basis. Collateral attack 
by a defendant charged with a tort..................-. 836, 837 


Group 8. No dealings on corporate basis. Collateral attack 

by a subscriber to stock of a corporation to be formed. . .837—839 

Group 9. No dealings on corporate basis. Collateral attack 

in emunent domain GASES... sce.12)1 cele ee eerie tee ee 837-839 

Group 10. No dealings on corporate basis. Collateral attack 

by an outsider for the purpose of holding the associates liable 
Preliminary consideration of question whether the liability 


of the associates is bounded by their intent........... 691-700 
ATE OTUMES sc dic. scare a eBncete oe etna a ne eae 801, 837-839 
Statutes expressly imposing liability............ 750, 753, 754 


Statutes expressly forbidding collateral attack ..766, 782, 783 


(second and third paragraphs of note 94), 794, 795 


De facts public OMeers:.. .. ing o: i Pee anne ce ee eee 758, 759 
De jure corporations 
Contrasted with de facto corporations............ 684, 686-688, 714 
Substantial compliance with pertinent statutory provisions is 
sufficient for creation of de jure corporations............... 719, 720 
Failure to comply with provisions which are only directory is 
not fatal to creation of de jure corporations................ 720) 721 
Corporations subject to forfeiture are called de jure corporations 
Dy a lew, Dutionly a tew) courte. + exc .ivss es ans deen ane ces 686, 687 
DSS Otis POTRONAM Ss fos kaw clastic g pew tA Sse Cae bees 19, 467, 513 
Derivative 


Rights of creditors are usually derivative only ..52, 57, 66, 70, 73, 


385-388, 391-392, 499 


Differentiation of rights and obligations........30, 31, 36, 37, 51, 


52, 56-65, 80-84, 89, 280, 281 


Direct attack 
See De facto corporations 


Diveotary Prarsswoges. oi focis us es Habis La ieeee sa eee 720, 721, 793 
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Discharge 
See Bankruptcy 
Dissolution PAGE 
Advantage, with respect to dissolution, obtained by incorpora- 
WOT Shy ahs nn Aves erd cca Ful Gla ct ei Hee rte eee 17-19 
Dissolution of the partnership relation contrasted with liquida- 
Lon of the pantmershipassetseut s,s. sad <s-s + seen see se eee 33 
Agreements by which it is sought to obtain this corporate ad- 
MEMES Wyn okoVeRE 1b) OVOVTNGLON, A aon onoancnooecandte or 332-=350,) 309 
Distinct-trades exception............... 29, 30, 128, 129, 133, 134, 280 
SS DOU DUSIN OH B27, ects, s lte, taal ona ots obs SIE 532, 585, 587, 596, 597 
Dormant paxrtnersiyass vacikc nce sad cekoieasione sok ceo 142 
Doblesprooticprcice sera ecice cele, aorta uae 58 (note 38), 62-64, 283 
TOWEL niles crate eiier seine eames vices ike ear ces 631, 632, 634-636 


** Due Process of Law ” 
See Constitutional Law 


Election of trustees 
Importance of a power in shareholders to elect trustees from 
time to time in determining whether an organization is a joint- 
stock company or a business trust................ 377, 378, 382, 402 


Elimination of liability 
See Limitation or elimination of liability 
Embezzlement 
Statutes facilitating prosecutions for embezzlement from un- 
IN COMPOLALEAMASSOCIATIONS yee ricisje ie lee lee) sone ele seeiale me etersrennerene 558 


Eminent domain 
Consideration of question whether a de facto corporation may 
exercise the power of eminent domain. .687, 710, 711, 769-782, 837-839 
Entity theories of partnership law 
SECs lene oy Ay HIPS OO RI ous a om tortria bilo 6.87 2, 299, 300 
Three conceptions of the nature of the liability of partners, if an 
ENBLUEVA TNE OLE 1S) ACOPEEG eo chevelle) ote eve eter vote ote ete aleteielieye) cfedrie kote 35-41 
Partnership law is, at least as a general rule, based upon the ag- 
gregate, rather than any entity, theony scm sees esse ae aero 29-140 


Equitable defense 
Effect of equitable defense by one of joint ODT PONS ester iercraie arerts 91 


Equity of the partners 
The right of a partner or partners, as against another partner or 
partners, that joint assets shall not except by unanimous consent 
be applied in satisfaction of a separate liability is often called the 
equity of the partners..........+-+eeeeeeeeeeeeee 52-55, 66, 70, 73 
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Estate:of a. deceased person ’.;,. ...... cle eee ss eae 843, 862-864 
See also Administrators; De bonis testatoris; Executors 


IESTOPDEl ess ie ie 101, 306-309, 523 (first, second and third para- 
graphs of note 43), 525 (second paragraph of 
note 44), 733-751, 758, 764, 765, 797-830 
Excise taxes 
See Taxation 


Executors 
Protection under § 20 of Negotiable Instruments Law....... 862-864 
-See also De bonis testatoris 


Exemptions 
Question, whether in bankruptcy proceedings the exemptions to 
partners allowed under state laws may be made up out of part- 


DOTS) PVOPEREV. . wig seis a pod OI eae ee ee 283 
Expiration 
Effect of expiration of charters.............. 800, 801, 810, 811, 
825, 826, 829, 830, 836, 837 
Extra-territorial 
Consideration of extra-territorial effect of certain statutes... .413, 
416-418, 504-507, 517-523, 672-675 
Fiction 
Question, whether a composite unit, composed of human beings, 
iste AetlonomacGaliiy co.) ay mic cen Mee Se eee eee 4-7, 841-843 
Foreign corporations 
Maintenance of suit by, or against............. .522, 523, 804, 805 
Liability of members of......815 (first paragraph of note 32), 821 
imei JOP... yes iin geraele so ceeaatetd ce a ee 414, 418-420 
BIGreiastl Pte rsUINs: « oy Xue kat Ria eee 178-181 
Forfeiture 
Effect of forfeiture of charter....... aly .826, 829, 830 
Corporations subject to forfeiture. See De fiche. corporations 
Fraud 
Incorporation procured by................-0-0., 687, 712, 715-718 


Liability of members of a de facto corporation of the first class, 
where incorporation was procured by false statements as to the 
amount of stock subscribed and/or paid for............ 715-718, 747 
Liability of members of a de facto corporation of the third class, 
where there was not an attempt in good faith to comply with 
conditions precedent to incorporation..................... 814, 815 


PEAGG OXOOPIGE Ss 10 ins va cow eGLawews 1. eee 126-128, 133, 282 
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Fraudulent conveyance PAGE 
Under the Statute of Elizabeth............ 68 (note 56), 74 

(third paragraph of note 64), 76, 77, 132 

Under Uniform Fraudulent Conveyance Act.................78-80 

Undemlimited pantnexshipractsin ce. . = tum. csite as cee slesieea ste Ooo 

(UndersbamknuptGwealetsaacictetste tle sibeicyefele aisle stays ate.eccha sucielste ate 69, 70 


*¢ Full faith and credit ” 
See Constitutional law 


Garnishment 
Question, whether a plaintiff may summon himself as garnishee. .86, 87 


General Banking Act 
New York General Banking Act 8382.00. ecc ces cle emcecelen 427-454 


Great Britain 
Treaty between the United States and Great Britain for a re- 
Griprocalulibextiys GincOmmMerce aera say reietalete ei isierelsialeleletetaier cre 413, 670 


Hamilton 
Consideration of the effect of provisions drawn by him by which 
it was sought to obtain corporate advantages without incorpora- 


Latoieehacn Gate ereaiee oad aes ba COE. Cee erieaecs citer roo Tent 347, 437 
Hybrid 

Under certain English statutes passed in, or after, 1825, a joint- 

stock company was a hybrid.-.................-...-- 409-412, 422 
Idol 

Treated as a legaliumit. 0.1.3 ce cassie ose se ols see siieeiss 844, 845 
Income 


Taxation of. See Taxation 
Question, whether receipts by trustees are to be treated by them 
as capital or income......... 627-630, 639 (some of cases in note 87) 


Incoming partners 
We TCGyOR...; ously aore5. 0 et ee oe kts nara Pree cote, on 


In custodiam legis 
Application to joint liabilities of joint assets brought 7 custodiam 
VEDI that aN sehofen isi ateits eens 2 ticle nae Cae Me AC ace 56-58 
Application to partnership liabilities of partnership assets brought 
tip CUSTODTEM VERES nica cece ns vine be4 Mah ease yslese em ea ya> cen 82-84 
Application otherwise than to joint liabilities of joint assets 
which have not been brought im CUSLOLTETALOLUS oreey oreieusinys! ate tatsie 65-78 
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Rights of, when a note has been issued in the partnership name 
and has been, in form, made payable to a partner............ 96-114 
Infancy 
Effect of plea of infancy by one of joint obligors............ 90, 146 


Question, whether a joint obligor who was an infant at the time 
the obligation was incurred must be named as a defendant in a suit 
on the. Obligationie.: ss: 27. apes eae a ee ee 143-146 


In rem 
See Proceeding in rem 


Insulation 
In suits between partners a single partnership matter will not, 
as a general rule, be insulated. .23, 104, 105, 107, 111, 349, 350, 410, 467 
Insulation of joint income, from other income, for purposes of 
PEARED sc: Aare aes kmiea REOAY cae) toe Pee Cr ee ee 593, 594 


Insurers 
Rights of, where two vessels owned by same legal unit collide 
95 (eleventh to nineteenth paragraphs of note 105) 


investment Trusts: . 2.22... e eee. 370-372, 581, 585, 587, 597 


Joint Estate 
See Bankruptcy 


Joint and several obligations 
See Joint obligations 


Joint obligations 


Joint obligors are not members of a legal: ast ocks, ste t ae ee 89 
The whole burden of a joint obligation is upon each joint obligor, 
as between him and the obligee............................ 89-91 
Effect of the death of a joint obligor 
ALE SROUUENOIN TE. cd Geile td geek bss i eee ee a 90, 141 
HD COMIC in ai sia .0-5 ae pees to xd < est othe ane 141, 142, 235 
DAGGERS RUOCUTEG: |. <0 weenie aie & oma ule oe iene i Ot, 141, 235 


Effect of plea of discharge in bankruptcy by one of joint obligors 
90, 145, 146, 156 


Effect of plea of infancy by one of joint obligors........ 90, 145, 146 
Effect of equitable defense by one of joint obligors............. 91 
Effect under statute of limitations of payment of interest by one 

OL JOU, MEMOS a I caGien Faia wey here es een he 7) ae 168 
A person cannot contract with himself, or with himself and others 

JOINTLY Aosta a eg a es ae ee ee 88-95, 298, 348, 354 
Differentiated from separate obligations........ 30, 51, 52, 56-65, 89 


Compared with joint and several ObUgatOun,.. 4...¢. 46 ned ee 91 
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At the common law partnership obligations in contract are joint 
only, but in tort are joint and several. See Partners 
Persons who are partners may incur joint obligations which are 
HOU partnership: Obligations) i. i.a<us cows funn asiecs dicceden. 80-84 


General rule that all the surviving obligors must be named as 


Gefen dAMesi cs 9'c eis sna 9s Oc ane oe 141, 233-235, 401, 831, 832 
Question, whether there are exceptions in the case of Dormant 
DUBE ELS ra tan atte Ree Aer emer tt ary Ae ee 142 
Retired partners, where continuing partners have assumed 
EELCcty TERE run a Wine RR eros ie oR eee wie 143 
Infants and discharged bankrupts................... 143-146 


But if all are not named, objection must be promptly taken 
146, 147, 832 

Defendants who did not appear must, under the old common 
law, be served or outlawed... ..........0s0+ececce. 147, 148, 235 
Substitute in this country for a proceeding in outlawry..148, 235 

Various state statutes under which judgment may be ob- 

tained although only some of defendants appeared, or were 
SERV CUM eR GAy «ccc eet detain Be 152-233, passim 

Danger that, if judgment is taken against only some of joint 

obligors, such judgment will be a bar to subsequent proceed- 


ings against the other obligors................. 148, 149, 235-237 
Jiudgmmeniemiusth ex omnia scnpsy sare. ve eke ee ee 25, 243 
But the execution may be several................. Zoos mutton lis) 
There is no requirement that joint assets be first exhausted... 25 

But otherwise in Oklahoma....... Pe eee On e210 


Satisfaction of judgment when only some of joint obligors ap- 
peared or were served 
Out of joint assets 


INGE Common la wine cosprernetice oc era at eect tan tenets 245 
Under various state statutes........ 152-233, passim, 237-248 
Out of separate assets 
FAG Hes CQMAIN OMe RW a: eis <ypee ciate eel ci oie ones ea Se Ee aU 
Wmderra statute. .< ae = feion eel ee ae ae eee OOO, OO 
Joint rights 

INGE ESOL cclrenaye eee stata eau ni aeoditn em ene ce ate ae eb Lahn ee 89 
Biffecteomi ne deduinOl gn Olt OD Il OC e ny nciaraelbrsin rer ietne teeters rare 89 
Differentiation of, from separate rights...........30, 51, 56-65, 89 
Partnership Mcp ts acen) OULU ale Hits ter aiisrssas stele irritate ZZ 
IApreementsras to sults HHELCON ys allie ctad ae sisi AS 


Joint-stock companies ; / 
The distinction between joint-stock companies and business 


POI Oe vis ues RO EN 327, 328, 369-382, 401-403 
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Consideration of the extent to which members of joint-stock 
companies may obtain corporate advantages without the aid of 
a statute: 


1. Dissolution. Herein of a succession of members........ 329-336 
2. iOwnership, Gf PrOpeEtya acne ae ct rete rein oie eters 337, 338 
3. Concentration of powers of management.............. 338-340 
4, Suttevapamst. or by, StPaneers: 72,4... ehinea > wee arenes 340-347 
5. Suits) between membersic -\.reren oes ateeatatn ave rae 348-352 
6) Limitation orvelimmation of liability. ien eee 355-369 


New York statutes granting, or confirming, the right of members 
of joint-stock companies to enjoy one or more of these corporate 


AC VANEARES.. «0.5 cross aleg bate RLEROAMe eee  uheket ens Gece ok crore 458-460 


Member of a joint-stock company has no right to compete with 
non-members for satisfaction out of the joint assets............. 
Consideration of the effect of user, in the name of the company, 


of the land of amember......95 (first to tenth paragraphs of note 105) 


Bankruptcy of joint-stock companies under the Bankruptcy Act, 
1898. See Bankruptcy 

Taxation of joint-stock companies and/or shares therein under 
various federal and state statutes. See Taxation 


Judicial administration of a fund 
Contracts which limit the remedy of creditors to obtaining the 
judicial administration of a fund. .365, 366, 368, 369, 403, 404, 491, 


492, 855-858 


Juristic persons 
Use. of the expressions . ..,.na0ceas <a kine ew aeene ee bee ee ae eee 


Labor unions 
See Unincorporated labor unions 


Larceny 
Statutes facilitating prosecutions for larceny from unincorporated 
FEROCTATIOUSE a, vais ie » wn 8 pave aM eee Nowe Ses tae ei ae 


Legal entities 


WSO- Oh the EX PTESSLOM, < s.s.,anip syste oreo aie, ee ee 
Legal units 

A legal unit is whatever has capacity to acquire a legal right 

and/or to incur a legal obligation. ................:. LDS; 91, 186; 


Legal units may be classified as follows: (a) Human beings who 
are legal units; (b) Bodies of human beings which are legal units; 
(c) Legal units which are neither human beings nor bodies of 


leuthtem Eig B wte «s-arechette vig Wx a dle emure eee es testo 15, 841- 


Legal units which are not human beings (classes b and c) are 


296 


846 


usually, but not necessarily, called corporations......... 10, 451, 516 
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Consideration of question whether legal units which are not 
human beings (classes b and c) exist only in contemplation of 


The whole treatise should be read by those who inquire whether 
the courts do, or should, treat bodies of human beings as legal 
units without legislative authority therefor 


Legislative fiat 
Question, whether a corporation may be created by mere legis- 
Davtinvewetial tem. cere tharos etanelet a aialeruiscel hate cia’ alnuaieleisyaskoe ater hiscanaas avers 845, 846 


Liability 
See Limitation or elimination of liability 
Lien 
Partnership creditors have no lien upon partnership assets. .65-78, 242 
Question, whether creditors whose rights are limited to obtaining 
the judicial administration of a fund have a lien upon such fund 858 


Limitation or elimination of liability 
Advantage, with respect to limitation or elimination of liability, 


Obtained s bia tmCoLrpoLaeOls eyes cist pies eus «ele eiere iar ie teere ters 25-27 

Agreements by which it is sought to obtain this corporate ad- 

VAantacem without IMCOnPOLAtION. sain.) e sees -i= oe) -l- 355-369, 383-404 
Limited partnerships 

‘The source of limited partnership statutes. .2...-..s-.-se* + os 302 

ARREsINEw mMOLkesuayMherOl- SD 2m. tsetse oe elie cleietehaistetienets 302-305 


Consideration of the contingent unlimited liability of persons 
who supply the special capital, and whether there are modes of 
escape therefrom 


a. On the ground of estoppel or implied agreement........ 306-309 

be Under Some Stanutonys PROVISION cic cis eielele class wlelcierels 309-310 

Gap Biy7 Che TsevOn a) DUSIMESSTUDUSt tea stele eral elelsiaaeteteielel-ts l= 311-319 
Question, whether limited partnerships are legal units......319-323 
Question, whether special partners may compete with non- 
partners for satisfaction out of the partnership funds....... 3263324 
Taxation of the special capital, or income therefrom........... 325 


Liquidation of partnership assets 
Contrasted with dissolution of the partnership relation. ee nee OS 
Necessity for liquidation of partnership assets forthndith upon 
the dissolution of the partnership relation, in the absence of an 


agreement postponing liquidation. . ; Aas 
But liquidation may be postponed ay aera. 33, 334, 641, 642 


Lunacy 
Effect of lunacy of: 
Partner in an ordinary partnership.........+see+seseeeeeee 18 
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Lunacy —Continued PAGE 
Shareholder in a joint-stock company........... 334, 336 (note 21) 
Shareholdex-in @ business trust: .2.2)..06-5 1) eee eee eee 353 
Shareholder am 4, corporations. vee eens ene eae eee re 8 
Management 
See Concentration of powers of management 

Mandamus 
Authorities that a plaintiff may maintain mandamus proceedings 
agaist himself and Gthers: <i e «sc an veidoedeiyses wee Oe 

Mandatory provisions':..; asa. of cca eens es ee pee 720, 721, 793 


Massachusetts trusts 
Business trusts are frequently called Massachusetts trusts....... 328 
See Business trusts 


“Merely procedural ” 
Rule that same person may not be both oe and defendant is 


merely procedural: ......... ahs state Rec Be 
Certain English eee feapereiud delist -stock canteens sauna 
prior to 1825, were merely procedural. ................407-409, 421 


Certain statutes authorizing partners ne an ordinary partnership 
to be described by the partnership name are merely procedural 
268, 269 
Rule that partners in an ordinary partnership must be made 
plaintiffs or defendants in a suit upon a partnership right or 
obligation is not merely procedural..................42-44, 49, 50: 
Rule that general partners in a limited partnership must be made 
plaintiffs or defendants in a suit upon a ere right or ob- 
ligation is not merely procedural........... sia soul, S22 
Satisfaction of a judgment, fouienedd dgenney a ‘partnership as a 
legal unit, out of the joint assets of the partners in another j juris- 
diction cannot be justified as being merely procedural. ... .. .255-262 
Question, whether certain statutes, applicable to ordinary part- 
nerships, in Iowa, Nebraska, New Mexico, Ohio and Wyoming 


are merely procedural. Cote Od 3 4 8G.m wag 5 ain eR Rn a a 
Mortmain 
Montinein policy th TGCS 2.4. die vx wses en verano 809, 810 


Municipal corporations 
De facto municipal corporations. .705-708, 772-774, 782 (thir- 
teenth paragraph of note 94) 


Negotiable Instruments Law (Uniform) 
Section 2 (see § 20-of N. Y. Act of 1897)......... 478, 480-482, 499 
Section 4 (see '} 220f N.Y. Act of 1897). cis. sax. .478, 480-482 
SOctlon Sr wy <<yvet MOE LLe ha oe ome Pee eee Been 344 (note 31) 
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Negotiable Instruments Law (Uniform) —Continued PAGE 
BGClIOUMAO ee wacdee . Suma we ie roe ocd oerceee 533, 862-864 
NOR MOG GUaMs cc atts wee eens cal MS Soret ae gh ying, ol 63, 64 
Section 191 (see §:2 of N. VY. Act of 1897)... .0..c.0.0++-- 2482-484 

New York 
Joint-stock companies and associations........... 458-507, 619-624 


New York Constitution of 1846 
Effect of broad definition of the term “‘ corporations ” therein 
454-458, 463, 464, 490, 491, 560 


New York General Banking Act, 1838...................... 427-454 
INO=joints assets) OXCephOnes) cians os cic ciscsicstns.c'n sivas slsre cetera 280 
Office 

Rreatedtassaleg al Uiitis.c cost 6s ear cclale ere ave eie ors 344 (note 31), 843 


Officer for the time being 
Agreements that officer for the time being shall be a represent- 
ative party are not sanctioned by the courts............ 344-347, 352 
Various statutes authorizing officer for the time being to be a 
representative party. .407-412, 458, 459, 464-466, 484-490, 546, 547 


C(O yatoorai eats Ue Ol, oo Ge iOpen SEO meoerd Gaee ci tome 613, 619, 642, 645 
EUOneeman) COMPANY, 22 + cfeciaisi ns syocisvae oss ol sions al svaiane) si oiersions 844 (note 5) 
Ordinary partnerships 

Contrasted with joint-stock companies. ses eters PM PR) 


Examination of various topics for the purpose wai made reunite 
whether an ordinary partnership is treated as a legal unit by the 
courts without legislative sanction therefor: 
Whether a partnership is a legal unit with a ee sige 
unaffected by changes in its members. . © rere .33, 34 
Whether a partnership is a legal unit re ine. purpose ven in- 
curring obligations to strangers (that is, to persons other than 


the partners). . , ae . 35-44 
Whether a partreriia! a is a leeab aoe on Tae Sane oak ac- 
quiring 
(a) Title to real property... ..-. 6... sees cree cere ener eees 45 
(b) Title to chattels. . i opie sea ete sete 45-47 
(c) Rights in action aeantse steaiteers. a are .47-S1 


Whether the law relating to the Gughcntons of Sarinerslp 
assets to partnership liabilities shows that a partnership is a 


legal unit: 
The rights of a creditor who has obtained judgment against 
a partner for a separate debt. eRe oh Be .52-55 


The application of joint assets in a Vaieatiey saccordine: to 
principles announced by bankruptcy courts............-. 56-65 
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Ordinary partnerships—Continued PAGE 
The application of joint assets by the voluntary act of the 
partners to purposes other than the payment of joint debts 65-78 
The rights of a creditor who has obtained judgment on a 
joint obligation which was not a partnership obligation... . 80-84 

Whether a partnership is a legal unit for the purpose of incurring 
obligations to a partner, or of acquiring rights against a partner: 


The reasons why A cannot sue A and others.............. 85-95 
The effect of a note issued in a partnership name and, in 

form, made payable to a partner. .s...-....2.+. es. eeDOols 

(CORUMOD-Partmer CASEB a. case seh ae eee ie aie 114-125 
Competition between a partner and a partnership creditor 

for satisfaction out of partnership assets...............125-126 

Uhe fraudiexceptiony. 1-4 . ope sas Seda es eee tes 

The distinct-trades exception: ...iuss+oc.-;--4..¢ ees, toe 

The common-partner exception.....................129-134 

Summary review of the authorities ...................... 134-140 

See also Partners 
QERLA WI se 5 ccc cay vet le aera oes cee Se 202, 235 


Ownership of property 
Advantage, with respect to ownership of property, obtained by 


WACORPOPALLOD i wan cies. ay. wks Gee Cee eae ne ee ZO 2H 
Agreements by which it is sought to obtain this corporate ad- 
vantage without incorporation... .¢...<s4... +1. eees os 337, 338, 353 
“Particilan fund.) < ov. hie a a ee ee 480 (note 44) 
Partners 
At the common-law partnership obligations in contract are joint 
only, but in tort are joint and several......................... 22 
Dicta in West Virginia to the contrary as to obligations in con- 
CEA CEs ee. UT, af ASAE eww S Ao lanh ceed ee ee ee 229, 230 
The common law is unchanged by any statute on this matter in a 
MAT OUILYOF Phe StATES vie bak. 900s: ePaaiw ote Rak oe ea 233-235 
The liability of a partner is without limit, unless there is some 
effective agreement or statute to the CONELAT V2. cies Sector 25 


Consideration of question whether persons who did not intend to 
become partners may nevertheless be held liable without limit 691-700 
See also Aggregate theory of partnership law; Appearance; Com- 
mercial partnership; Conversion of partnership and/or trust real 
estate into personal estate; Crimes; Death; Delectus personarum; 
Entity theories of partnership law; Equity of the partners; Incoming 
partners; In custodiam legis; Indorsee; Insulation; Joint obliga- 
tions; Joint rights; Liquidation of partnership assets; Lunacy; 
“Merely procedural”; Ordinary partnerships; Secured creditors; 
Self-help; Separate creditors of partners; Set-off; Transmutation. 
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Partnership associations PAGE 
The consequences which follow when a legislature treats a body 
of men as a legal unit, but, as a question of nomenclature, calls 
such unit a partnership association rather than a corporation 
427-454, 509-525, 680 


Powers of management 
See Concentration of powers of management 


Precedent 
See Conditions 


Prescription 

oppor al QUS sa retaterc cs cehave ola cts ict spsiael tala) «)nssuejels s.9%0'e,0) s(ateectaieee 683 
Primary liabilities 

Contrasted with secondary liabilities........ cage ea Seas ohat 35-42, 124 
‘¢ Privileges and immunities ”’ 

See Constitutional law 


Procedural 
See *‘ Merely procedural ” 


Proceeding in rem 
Meanie Of mexpresslOU).eit. cslcteais se) sielstccctele © oe) lsieiolsiver=tule 240-242 
Certain statutes said to authorize only a proceeding im rem. . .240— 
242, 248, 249 


Promoters 
Liabilities incurred by promoters are not visited upon the cor- 
poration promoted... 0. ccc cece ee ners reece ret mene es 802 


Quo warranto 
Direct attack upon incorporation in a quo warranto proceeding 
684, 708, 719-721 


Judgment of ouster in a quo warranto proceeding has no retro- 


ATI OW ETE CUR aie dta ta users cease ee ameter iene oh dehs sai ateiens 712, 756 
Direct attack upon incorporation in a proceeding other than a quo 
warranto PYroceediNg.......+ 0... cere cece cece ene e eer ens 706, 708 

Reality 


Question, whether a composite unit, composed of human beings, 
is a fiction or a reality........ee see cee eee tere r eee 4-7, 841-843 


Removal of trustees 
Importance of a power in shareholders to’elect trustees from time 
to time in determining whether an organization is a joint-stock 


company or a business trust......--+-++++eeecreerees 377, 382, 402 
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Representative parties PAGE. 
Allowed by courts of equity upon their own motion from an 
early: date: :..2.s.2ntasre’s 312 oe See eee ee 42, 43, 342, 418, 543, 668 


Consideration of question whether courts of common law will 
give effect to agreements for representative parties: 
Where the representative party is one of the obligees. .. . .343, 
344, 346, 351, 352 
Where the representative party is the holder of an office for 
the time being. . 5 eee .344-347, 352 
Various statutes mithouatin Pnreceanentes neti 
Statutes authorizing representative parties where the question 


is one of common or general interest................ 543-546, 669 
Statutes authorizing the holder of an office for the time being 
to be a representative party...... 407-412, 458, 459, 464-466, 


484-490, 546, 547 
See also TABLE OF CONSTITUTIONS, TREATIES AND STATUTES, 
p. 897 


Retired partners 
Obiea tions Ofe. 5 16 ain uc vu aeons een ee ee 22, 143,334, a02, 464 
Retired partners need not be named as defendants in a suit upon 
a partnership obligation in case the continuing partners have 


assumed. their liabilities... 5-005 as os .sqche ent ee ato Pee oe 143 
Sale 
Effect of the sale of the interest of: 
Partner in an ordinary partnership. ....2..2.)..2s-eees.... 18 
Shareholder in a joint-stock company................e0.00- 334 
Shareholder in a business trust... 7. .-5) wets ee ce 353 
pudreholder Inia Corporilzon:...4 2s: 5. abso e eee ee 19 


Secured creditors 
When proof in full allowed 


By a secured joint creditor against free joint assets.......... 64, 65 
By a secured separate creditor against free separate assets. .65 
(note 52) 
Self-help 


Right of a partner to self-help, as against his copartners....105, 110 


Separate creditors of partmers.......... 20, 21, 52-55, 126 (second 
paragraph of note 152), 134, 135, 626, 630 
Separate estate 
See Bankruptcy 


Service 
In bankruptcy proceedingay,\..; + cistva dxeessavesn vie Nene 5/5, O16 
Statutes as to service upon joint-stock companies or associations 
541, 558 
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Set-off PAGE 
Joint debt cannot be set-off to a separate debt.........25 (fourth 

paragraph of note 19), 152, 153, 233, 234 

Separate debt cannot be set-off to Olde D Gente ede 52 (note 22) 

Piernan eatitio Druete ROG. ee we Me ee ok oa 652-667 


Special partners 
See Limited Partnerships 


Statute of limitation 


Effect under, of payment of interest by a joint ODN ZOLs- ean 168 
Subscriptions to stock of a corporation to be formed. .767 , 168, 837-839 
Subsequent 

See Conditions 
Substantial ‘comipliance>..... s,s <s.ccuascocescce 308, 719, 720, 793 
Suits 

AdVersany natureol anvaction at laws. sy.s.s ces cs. «se eee 86 

As a general rule, a person cannot be both a plaintiff and a de- 

LOMA een hme este ARR TIES, Ge giererat cle ahs (2. EIS SE cuahoierets REM ORTL 

Pxceptionsitomthissgeneralmule. ncn eied cso ceecicenien 87, 88 


Suits against, or by, strangers 
Advantage, with respect to suits against, or by, strangers, 


co) Leb aVeral lohy make GONNA a onan a nom Se Oy oddodeuueHofon- IS 7453 
Agreements by which it is sought to obtain this corporate 
advantage without incorporation................... 340-347, 354 


Suits between members 
Advantage, with respect to suits between members, obtained 


DAI CONPOLA MOU ere .te se Seterc: sp<1eisl cticke creo sis (ote oes Stree ieee 28> 24 
Agreements by which it is sought to obtain this corporate ad- 
Vantage without ICOLPOLALIOM. . cielo eas fo ae selec steels 348-352, 354 


See also Joint obligations; Representative parties; Unincorporated 
associations 


Sr hGicining «oo bh odour Ok neice dogs d oochonbOonoIod Jone 89, 141 
Taxation 
Of partners, under U. S. Revenue Act of 1918.............. 588, 589 


Of the special capital in limited partnerships, or the income 


TN ATS iE tac sta ORB AIO A EO iin ns eames oie oi arAA t5e 325 
Of joint-stock companies and/or business trusts under: 

The U. S. Corporation Tax Law of 1909................ 580, 581 

The U.S. Income Tax Law of 1913. 2.0... cee we es eee 581-583 

The U. S. Revenue Act of 1916... 2.00 ccecesercessnvees 583-584 

Act of 1918 
ae. | sh... ee 583-589 
589-597 
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Taxation —Continued PAGE 
Under various state statutes...........373-374, 412-425, 470-477 


Of shares in joint-stock companies and/or business trusts.. . .597-647 
Of dividends paid to shareholders by a corporation out of income 
upon which the corporation was itself taxable... ...582, 583, 594, 595 


Of foreign corporationS.........0.0seeeceeetecccecess 414, 418-425 
Torts 

A person cannot commit a tort upon himself, or upon himself and 

others. . me ae 88, 95 (note 105), 298, 354 


Nature se fe aniieys a ene in one See Partners 
Collateral attack on incorporation by a defendant charged with 
rel) d eee ATC een etey See oO Shaq eos sows 762-767, 836, 837 


Transferable shares 
See Dissolution 


Transmutation 
Joint property transmuted into separate property by voluntary 
actyot ‘the partmers’:...2% 2 \tass ce een Neuere eerste] eee eet 65-78 


Question, whether for the purposes of taxation a transmutation 

of joint property into separate property by the voluntary act of 

the partners may be treated like the payment of dividends to 

shareholderss bia a) COupOLA LOU eerie erento ee teen 595 

Question, whether under various statutes the rights and lia- 

bilities of human beings are transmuted into the rights and lia- 

bilities of a body of human beings treated as a legal unit. .257-259, 
276-279, 549, 570-573, 587-589, 592-597, 666, 679 


Treaty 
See Great Britain 


Trustees 
Of assets, for members of joint-stock companies or business 
trusts. See Ownership of property 
Question, whether a conveyance is necessary when there is a 


change in trustees. = Pe AAs a .338 (note 23), 444, 460 
The liability of a fuietee is Without Hides unless there is some 
effective agreement or statute to the contrary.............. 858-860 
Trustees have a right of indemnification from trust funds...... 388 


Question, whether trustees have a right of indemnification from 
their beneficiaries, if trust funds are insufficient to indemnify 


OTH: Se. di. «ee deas Sarees een eve ever eerie One aes Se 388-391 
The liability of trustees may, as a general rule, be limited or 
eliminated ‘by agreement... W..cckask see sini ehs aha cree 860 
Exceptions to this general rule......... ‘05.6 TR OO 
What form of words must be ased to ima | or elicoingts their 
Wa TL EYs Sees scdie ee oe-seosal pre ate alan Magn ect ves eee 861-862 


Protection under § 20 of Negotiable Instruments Law. . .862-864 
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Trustees—Continued PAGE 
An obligation may be made by a partner to trustees for several 
partners of whom the obligor is one.............124, 125, 349, 350 
Some English statutes authorizing parties representative of 
trustees for the shareholders of joint-stock companies....... 408, 461 
See also Election of trustees; Removal of trustees 


** Ultimate control ” 
Importance of retention of ultimate control by shareholders in 
determining whether an organization is a joint-stock company 
or a business trust..........377, 381, 382, 396, 400, 402, 555, 590 


* Unconditional promise. 266.5% se dcecs sce dees vacate 478, 480-482 


Unconstitutional act 
Rights and obligations, when attempt has been made to incor- 
porate under an unconstitutional act..797 (some of cases in note 
1), 803 (some of cases in note 10), 809, 810, 827-830, 838 (some of 
cases in note 95) 
As to whether particular acts are, or are not, unconstitutional, 
see Constitutional law 


Uniform Fraudulent Conveyance Act........................ 78-80 
Uniform Limited Partnership Act............ 310, 321, 324 (note 28) 


Uniform Negotiable Instruments Law 
See Negotiable Instruments Law 


Pinberet Art MeLshsp) ACE. g ck nics. ¥0swet a is vd ied sec ececd 293-301 


Unincorporated associations 
The effect of various statutes providing methods of suit applicable 
LO wnimnconporated associations. ....... 6 c6scceseveccavceus 542-559 
See also TABLE OF CONSTITUTIONS, TREATIES AND STATUTES, p. 897 


** Unincorporated company ” 
See Bankruptcy, III 


Unincorporated labor unions 
Apart from statute, unincorporated labor unions are not legal 
units for the purpose of acquiring rights or incurring obligations 
46, 47, 542, 648-669 
The rules of equity as to representative parties are applicable to 
suits by or against members of such unions................-.. 668 
The effect of certain statutory provisions which are applicable 
to members of such unions: 
BTiS eM Gem WTO AGES: «.. «0 fas sites decent cee fon 648-652 
Sherman AwionUSt Ab... ss. vc ocsse< csciee lense. 652-667, 669 
Conmon-interest Statutes. .. 2... 2.5. caeees ce os ae. 1543-546, 669 
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Unincorporated labor unions—Continued PAGE 
Common-name sfahites. ; <. +.onss5 ees os = 163, 188, 669 (note 42) 
. 547-599 


Association-name statutes. 
See also the TABLE OF CONSTITUTIONS, TREATIES AND D STATUTES, 


p. 897 


Unions 
See Unincorporated labor unions 


United States 
Statutory right to priority of payaignt of a partnership claim out 


Of Separate “Assets caw sce. ccm citeysrchiceoreconiateaionien woance sep note 19) 
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